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M O T O : 
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A B S T R A K 

Y a n g m e n j a d i p e m i a s a l a h a n a d a l a h : 
1 . B a g a i m a n a k a h K e t e n t u a n H u k u m t e n t a n g P e n a r i k a n K e m b a l i H i b a h y a n g 

t e l a h D i b e r i k a n P e n g h i b a h k e p a d a P e n e r i m a H i b ? h d i t i n j a u b e r d a s a r k a n 
H u k u m I s l a m d a n H u k u m Pe rda t a? 

2 . B a g a i m a n a k a h T i n j a u a n H u k u m I s l a m d a n h u k u m P e r d a t a t e n t a n g 
K e b o l e h a n P e n a r i k a n K e m b a l i H i b a h y a n g t e l a h D i b e r i k a n P e n g h i b a h 
k e p a d a P e n e r i m a H i b a l i M e l a l u i P u t u s a n H a k i m ? 

S e j a l a n d e n g a n p e r m a s a l a h a n y a n g d i b a h a s , m a k a p e n e l i t i a n i n i a d a l a h 
p e n e l i t i a n h u k u m n o r m a t i f y a n g b e r s i f a t d e s k r i p t i f d a n t i d a k b e r m a k s u d m e n g u j i 
h i p o t e s a . 

B e r d a s a r k a n p e m b a h a s a n d a l a m s k r i p s i i n i , t e r u t a m a y a n g b e r s a n g k u t a n 
d e n g a n p e r m a s a l a h a n dapat d i s i m p u l k a n sebaga i b e r i k u t : 

1 . B e r d a s a r k a n h u k u m i s l a m p e n a r i k a n k e m b a l i h i b a h y a n g t e l a h 
d i b e r i k a n p e n g h i b a h k e p a d a p e n e r i m a h i b a h , t e r d a p a t d a l a m p a s a l 2 1 2 
K H I " b a h w a h i b a h t i d a k d a p a t d i t a r i k k e m b a l i k e c u a l i h i b a h d a r i 
o r a n g t u a t e r h a d a p a n a k n y a " . H a l i n i d i p e r k u a t d e n g a n p e n d a p a t 
j u m h u r u l a m a . B e r d a s a r k a n h u k u m K U H P e r d a t a h i b a h t i d a k d a p a t 
d i t a r i k k e m b a l i k e c u a l i k a r e n a s e b a b - s e b a b y a n g d i a t u r d a l a m p a s a l 
1 6 8 8 K U H P e r d a t a , b a h w a h i b a h t i d a k d a p a t d i t a r i k k e m b a l i k e c u a l i 
d a l a m h a l : 

K a r e n a t i d a k d i p e n u h i s y a r a t - s s y a r a t d e n g a n m a n a p e n g h i b a h a n 
t e l a h d i l a k u k a n . 

- P e n e r i m a h i b a h t e l a h b e r s a l a h m e l a k u k a n a t a u m e m b a n t u 
m e l a k u k a n k e j a h a t a n y a n g b e r t u j u a n m e n g a m b i l j i w a p e n g h i b a h , 
a t a u k e j a h a t a n l a i n t e r h a d a p p e n g h i b a h . 

- J i k a p e n e r i m a h i b a h m e n o l a k m e m b e r i k a n t u n j a n g a n n a f k a h 
k e p a d a p e m b e r i h i b a h s e t e l a h i a j a t u h m i s k l n . 

iv 



2 . D a l a m t i n j a u a n h u k u m i s l a m d a n h u k u m p e r d a t a t e n t a n g k e b o l e h a n 
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B A B I 

P E N D A H U L U A N 

A . L a t a r B e l a k a n g 

S e s u a i d e n g a n t u j u a n p c n c i p t a a n m a n u s i a y a n g t e l a h A l l a h t e g a s k a n 

d a l a m A l - Q u r ' a n s u r a h Adh-Dzariyat a y a t ( 5 6 ) y a k n i s e b a g a i b e r i k u t : 

"Aku tidak menciptakan jin dan manusia melainkan agar mereka 

beribadah kepada-Kv. "(QS. Adh-Dzariyat: 56) 

B e r d a s a r k a n F i r m a n A i l a h S W l " d i a t a s , m a k a s e g a l a t i n d a k a n y a n g k i t a 

l a k u k a n d i d u n i a i n i , b a i k h u b u n g a n d e n g a n A l l a h m a u p u n h u b u n g a n 

d e n g a n s e s a m a m a n u s i a h a r u s l a h b e r p e d o m a n p a d a h u k u m - h u k u m A l l a h 

a t a u h u k u m I s l a m y a n g t e l a h A l l a h t e n t u k a n d a l a m A l - Q u r ' a n d a n A s -

S u n n a h , t u j u a n n y a a g a r s e t l a p t i n d a k a n k i t a m e m i l i k i n i l a i i b a d a h 

d i h a d a p a n - N y a . 

S a l a h s a t u s a r a n a b a g i m a n u s i a u n t u k m e n d e k a t k a n d i r i k e p a d a A l l a h 

S W T a d a l a h d e n g a n h a r t a , n a m u n h a r t a b u k a n l a h t u j u a n u t a m a y a n g d i c a r i 

d a l a m k e h i d u p a n , d e n g a n k e b e r a d a a n h a r t a m a n u s i a d i h a r a p k a n m e m i l i k i 

s i k a p s y u k u r d a n d e r m a w a n y a n g m e m p e r k o k o h s i f a t k e m a n u s i a a n n y a , d a n 

s a l a h s a t u c a r a m e m p e r o l e h h a r t a a t a u m e m i n d a h k a n h a k m i l i k d i s i n i 

a d a l a h d e n g a n j a l a n h i b a h . H i b a h y a n g d a l a m p e n g e r t i a n u m u m y a k n i 

s h a d a q a h d a n h a d i a h , d i l i h a t d a r i a s p e k v e r t i k a l ( h u b u n g a n a n t a r a m a n u s i a 

d e n g a n T u h a n ) m e m i l i k i d i m e n s i t a q a r r u b , a r t i n y a i a d a p a t m e n i n g k a t k a n 
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k e i m a n a n d a n k e t a k w a a n s e s e o r a n g . S e m a k i n b a n y a k b e r d e r m a w a n d a n 

b e r s h a d a q a h a k a n s e m a k i n m e m p e r k u a t d a n m e m p e r k o k o h k e i m a n a n d a n 

k e t a k w a a n . I n i l a h a s p e k v e r t i k a l h i b a h . D i l i h a t d a r i s u d u t l a i n , h i b a h j u g a 

m e m p u n y a i a s p e k h o r i z o n t a l ( h u b u n g a n a n t a r a s e s a m a m a n u s i a s e r t a 

l i n g k u n g a n n y a ) y a i t u d a p a t b e r f i m g s i s e b a g a i u p a y a m e n g u r a n g i 

k e s e n j a n g a n a n t a r a k a u m y a n g b e r p u n y a d e n g a n k a u m y a n g t i d a k p u n y a , 

a n t a r a y a n g k a y a d a n y a n g m i s k i n , s e r t a m e n g h i l a n g k a n r a s a k e c e m b u r u a n 

s o s i a l . I n i l a h a s p e k h o r i z o n t a l h i b a h . ' 

H i b a h m e r u p a k a n s a l a h s a t u b e n t u k h u b u n g a n s o s i a l k e m a s y a r a k a t a n 

t e l a h d i a t u r s e c a r a j e l a s d a n rinci d a l a m k i t a b flqh muamalah y a n g 

b e r p e d o m a n p a d a A l - Q u r ' a n d a n A l - H a d i s t d a n k i n i t e l a h d i p o s i t i t k a n 

d a l a m b e n t u k K o m p i l a s i H u k u m I s l a m , ( s e l a n j u t n y a a k a n d i s e b u t K H I ) . 

D e m i k i a n p u l a h u k u m p o s i t i f l a i n n y a k h u s u s n y a K U H P e r d a t a . A k a n t e t a p i 

d a i a m p r a k t e k n y a , s e r i n g t e r j a d i y a i t u h i b a h y a n g d i c a b u t a t a u d i t a r i k 

k e m b a l i o l e h p e m b e r i h i b a h d e n g a n b e r b a g a i m a c a m a l a s a n , m i s a l n y a 

p e n e r i m a h h i b a h b e r k e l a k u a n b u r u k a t a u m e m i l i k i j i w a p e m b o r o s , H a l i n i 

d a p a t d i k e t a h u i s e t e l a h h i b a h i t u d i b e r i k a n . P a d a h a l o r a n g i t u s e b e l u m n y a 

m e n a m p a k k a n k e l a k u a n b a i k n a m u n k e m u d i a n b e r u b a h s e i r i n g p e r u b a h a n 

w a k t u , S e b a g a i b u k t i n y a y a i t u a d a n y a k a s u s g u g a t - m e n g u g a t d i 

p e n g a d i l a n a n t a r a p e n g h i b a h d e n g a n y a n g d i b e r i h i b a h . A l a s a n p e n a r i k a n 

^ M. Ali. Hasan, Berbagai M a c a m Transaksi D a l a m I s l a m (Fiqh M u a m a l a h ) , PT. Raja 
Grafindo Persada, Jakarta, 2011, him. 13. 
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k e m b a l i h i b a h i t u k a r e n a s i p e n e r i m a h i b a h t e l a h m e n y a l a h g u n a k a n b a r a n g 

h i b a h i t u . ^ I 

U n t u k l e b i h j e l a s n y a d a p a t d i l i h a t d a l a m k a s u s y a n g t e r j a d i p a d a 

m a s y a r a k a t a d a t d i k a b u p a t e n P a t i d e s a J a t i r o t o , K e c a m a t a n K a y e n . H a l i n i 

d a p a t d i l i h a t d a l a m s e b u a h s e n g k e t a p e m b a t a l a n h i b a h y a n g t e r j a d i d i 

P e n g a d i l a n T i n g g i S e m a r a n g d e n g a n N o m o r p e r k a r a 2 0 / 

P D T . G / 1 9 9 6 / P N . P t . D a l a m k a s u s t e r s e b u t d i m a n a p e n g g u g a t y a i t u T u a n 

R a m i d j a n L i m p u n g , s e l a k u p e m b e r i h i b a h k e p a d a a n a k n y a W a r t i n a h p a d a 

s a a t a n a k n y a m e l a n g s u n g k a n p e m i k a h a n . D e n g a n d i b e r i k a n n y a s e b i d a n g 

t a n a h t e r s e b u t , h a r a p a n T u a n R a m i d j a n L i m p u n g s e l a k u o r a n g t u a a d a l a h 

d a p a t d i m a n f a a t k a n d e n g a n s e b a i k - b a i k n y a o l e h a n a k n y a u n t u k k e h i d u p a n 

s e h a r i - h a r i d a n j u g a g u n a t e t a p m e n j a g a h u b u n g a n b a i k o r a n g t u a d a n 

a n a k . S e b a g a i p e r t i m b a n g a n , T u a n R a m i d j a n L i m p u n g s e l a m a h i d u p n y a 

t e l a h m e n i k a h s e b a n y a k 3 ( t i g a ) k a l i , d a r i p e r k a w i n a n p e r t a m a b e r a k h i r 

d e n g a n c e r a i d a n m e n d a p a t s e o r a n g a n a k . D a r i p e r k a w i n a n k e d u a b e r a k h i r 

d e n g a n c e r a i m a t i d a n m e n d a p a t s a t u a n a k y a i t u W a r t i n a h . S e d a n g k a n d a r i 

p e r k a w i n a n k e t i g a y a n g s a m p a i s e k a r a n g m e m p e r o l e h 2 ( d u a ) o r a n g a n a k . 

D i k a r e n a k a n s e t e l a h b e r a k h i m y a p e r k a w i n a n k e d u a t e r s e b u t T u a n 

R a m i d j a n L i m p u n g m e n i k a h l a g i u n t u k k e t i g a k a l i n y a m a k a W a r t i n a h 

s e b a g a i a n a k t i d a k m e n y e t u j u i a d a n y a p e m i k a h a n t e r s e b u t d a n m e m b u a t 

^ Anshori, Abdul Ghofiir, H u k u m P e r j a n j i a n I s l a m D i Indonesia (Konsep, Reguiasi, D a n 
lmplemenia<!i), Gajah Mada 1 Iniversity Press, Yogyakarta, 2010, him. fi. 
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W a r t i n a h m e n j a d i t i d a k p e r h a t i a n d a n t i d a k b e r b a k t i l a g i k e p a d a o r a n g 

t u a n y a y a i t u T u a n R a m i d j a n L i m p u n g . K e t i d a k p e r h a t i a n d a n 

k e t i d a k b e r b a k t i a n W a r t i n a h i n i d i t u n j u k k a n d e n g a n s i k a p t i d a k m e r a w a t 

b a h k a n t i d a k m e n j e n g u k p a d a s a a t T u a n R a m i d j a n L i m p u n g s a k i t k e r a s . 

O l e h k a r e n a p e r l a k u a n a n a k n y a s e p e r t i i t u , m a k a T u a n R a m i d j a n L i m p u n g 

m e m u t u s k a n u n t u k m e n g a j u k a n g u g a t a n p e m b a t a l a n h i b a h k e P e n g a d i l a n 

N e g e r i P a t i s e r t a b e r l a n j u t k e P e n g a d i l a n T i n g g i S e m a r a n g a t a s h i b a h y a n g 

t e l a h d i b e r i k a n n y a s a a t W a r t i n a h m e n i k a h d e n g a n a l a s a n b a h w a a n a k n y a , 

W a r t i n a h , t e l a h m e l a k u k a n p e r b u a t a n m e l a w a n h u k u m y a i t u t i d a k b e r b a k t i 

k e p a d a o r a n g t u a n y a . ^ ' 

B e r d a s a r k a n h a l t e r s e b u t m a k a P e n g a d i l a n T i n g g i S e m a r a n g 

t e r t a n g g a l 1 9 M e i 1 9 9 7 d e n g a n p u t u s a n N o . 1 8 0 / P d t . / 1 9 9 7 / P T . S m g . 

b e r d a s a r k a n p e r t i m b a n g a n - p e r t i m b a n g a n F i u k u m m a k a m e m u t u s k a n 

s e b a g a i b e r i k u t : 

1 . M e n e r i m a p e r m o h o n a n b a n d i n g d a r i P e n g g u g a t / P e m b a n d i n g . 

2 . M e m b a t a l k a n p u t u s a n P e n g a d i l a n N e g e r i P a t i t a n g g a l 1 7 

O k t o b e r l 9 9 6 N o m o r 2 0 / P d t . G / 1 9 9 6 / P N . P t y a n g d i m o h o n k a n 

b a n d i n g t e r s e b u t . 

D a l a m k a s u s I a i n j u g a y a n g t e r j a d i d i S e m a r a n g y a n g t e l a h 

d i p u t u s k a n P e n g a d i l a n N e g e r i S e m a r a n g d a l a m r a p a t m u s y a w a r a h n y a y a i t u 

m e m u t u s k a n g u g a t a n P e r d a t a N o . 9 5 / P d t . G / 2 0 0 4 / P N S M G . T e n t a n g 

^ Di akses di library.upnvj.ac.id/pdf/slhukum. Pada Hari Selasa Tanggal 10 Maret 2015 
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p e m b a t a l a n h i b a h t a n a h Y a n g d i l a k u k a n o l e h P e n g g u g a t / A . M a c h m o e d 

H a s a n k e p a d a A b d u l R a z a k A l i S u b e k t i , s e l a k u r n a n d a t a r i s Y a y a s a n 

P o n d o k M o d e m K y a i P a n d a n a r a n S e m a r a n g . H a l i n i d i s e b a b k a n p e r b u a t a n -

p e r b u a t a n y a n g d i l a k u k a n o l e h T e r g u g a t m e r u p a k a n u n t u k m e m p e r t a h a n k a n 

h a r t a d a r i h a s i l h i b a h y a n g t e l a h d i b e r i k a n o l e h P e n g g u g a t d i m a n a p e n e r i m a 

h i b a h y a i t u A b d u l R a z a k A l i S u b e k t i t e l a h m e n y a l a h i s y a r a t d a n t u j u a n 

p e m b e r i a n h i b a h t a n a h d a n b a n g u n a n n y a t e r s e b u t d i h i b a h k a n k e p a d a 

Y a y a s a n P o n d o k M o d e r e n K y a i A g e n g P a n d a n a r a n S e m a r a n g d a n b u k a n 

u n t u k d i r i p r i b a d i . O b y e k s e n g k e t a t e r s e b u t j u g a u n t u k p e n y e l e n g g a r a a n 

d a n k e m a j u a n p e n d i d i k a n Y a y a s a n P o n d o k M o d e r e n K y a i A g e n g 

P a n d a n a r a n S e m a r a n g d a n b u k a n u n t u k k e p e n t i n g a n p r i b a d i A b d u l R a z a k 

A l i S u b e k t i . B e r d a s a r k a n h a l t e r s e b u t P e n g a d i l a n N e g e r i S e m a r a n g t e l a h 

m e m u t u s k a n y a i t u : 

1 . B a r a n g y a n g d i h i b a h k a n h a m s d i k e m b a h k a n k e p a d a p e m b e r i h i b a h ; 

2 . P e n e r i m a h i b a h w a j i b m e n y e r a h k a n k e p a d a p e m b e r i h i b a h s e m u a 

h a s i l y a n g d i p e r o l e h d a r i b a r a n g y a n g d i h i b a h k a n i t u , s e j a k g u g a t a n 

d i a j u k a n k e P e n g a d i l a n ; ' ' 

B e r d a s a r k a n c o n t o h - c o n t o h k a s u s t e r s e b u t , m a k a h i b a h d a p a t 

d i t a r i k k e m b a l i d e n g a n b e r l a n d a s k a n K U H P e r d a t a k h u s u s n y a m e n y a n g k u t 

p e n a r i k a n k e m b a l i h i b a h a d a l a h d a l a m P a s a l 1 6 8 8 y a n g b e r b u n y i : 

* Di akses di library.waiisongo.ac.id/digiIib/fiIes/diskl/82/jtptiam-gdJ-kunhari21(M078-
t-2103177_-p.pdf, Pada Hari Selasa, tanggal 10-3-2015. 
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S u a t u h i b a h t i d a k d a p a t d i t a r i k k e m b a l i m a u p u n d i h a p u s k a n k a r e n a n y a , 

m e l a i n k a n d a l a m h a l - h a l y a n g b e r i k u t : 

1 . k a r e n a t i d a k d i p e n u h i s y a r a t - s y a r a t d e n g a n m a n a p e n g h i b a h a n t e l a h 

d i l a k u k a n ; 

2 . j i k a p e n e r i m a h i b a h t e l a h b e r s a l a h m e l a k u k a n a t a u m e m b a n t u 

m e l a k u k a n k e j a h a t a n y a n g b e r t u j u a n m e n g a m b i l j i w a p e n g h i b a h a t a u . 

s u a t u k e j a h a t a n l a i n t e r h a d a p p e n g h i b a h ; 

3 . j i k a i a m e n o l a k m e m b e r i k a n t u n j a n g a n n a f l c a h k e p a d a p e n g h i b a h , ' 

s e t e l a h o r a n g i n i j a t u h d a l a m k e m i s k i n a n . " ^ 

S e d a n g k a n d a l a m h u k u m I s l a m m e n g e n a i p e m b a t a l a n h i b a h s a n g a t 

d i l a r a n g k e c u a l i h i b a h o r a n g t u a t e r h a d a p a n a k n y a . D e n g a n d e m i k i a n 

t e r j a d i p e r t e n t a n g a n k e t e n t u a n p e r a t u r a n a n t a r a K U H P e r d a t a d e n g a n 

H u k u m I s l a m t e r k a i t d e n g a n p e m b a t a l a n h i b a h i n i . D a l a m h u b u n g a n n y a 

d e n g a n p e n a r i k a n k e m b a l i h i b a h , b a h w a p a r a u l a m a m a z h a b H a n a i i 

m e n g a t a k a n , o r a n g y a n g m e m b e r i h i b a h d i p e r k e n a n k a n d a n s a h b a g i n y a 

m e n c a b u t p e m b e r i a n n y a s e t e l a h p e m b e r i a n i t u d i t e r i m a o l e h o r a n g y a n g 

d i b e r i , l e b i h - l e b i h s e b e l u m d i t e r i m a . U l a m a m a z h a b M a l i k i m e n g a t a k a n , 

p i h a k p e m b e r i h i b a h t i d a k m e m p u n y a i h a k m e n a r i k k e m b a l i p e m b e r i a n n y a 

s e b a b , h i b a h a k a d y a n g t e t a p . U l a m a m a z h a b S y a f T i m e n e r a n g k a n , a p a b i l a 

h i b a h t e l a h d i n i l a i s e m p u m a d e n g a n a d a n y a p e n e r i m a a n d e n g a n s e i z i n 

' Wirjono Prodjodikoro, Hukum Perdata T e n t a n g Persetujuan-persetujuan T e r t e n t u , PT. 
Citra Aditya Bhakti, Randung, htm. 34. 
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p e m b e r i h i b a h , a t a u p i h a k p e m b e r i h i b a h t e l a h m e n y e r a h k a n b a r a n g y a n g 

d i h i b a h k a n , m a k a h i b a h y a n g d e m i k i a n i n i t e l a h b e r l a n g s u n g . U l a m a 

m a z h a b H a m b a l i m e n e g a s k a n o r a n g y a n g m e m b e r i h i b a h d i p e r b o l e h k a n 

m e n c a b u t p e m b e r i a n n y a s e b e l u m p e m b e r i a n i t u d i t e r i m a . J u m h u r U l a m a 

m e n g a t a k a n b a h w a p e m b e r i h i b a h t i d a k b o l e h m e n a r i k / m e n c a b u t k e m b a l i 

h i b a h y a n g t e l a h d i b e r i k a n d a l a m k e a d a a n a p a p u n , k e c u a l i a p a b i l a p e m b e r i 

h i b a h i t u a d a l a h a y a h d a n p e n e r i m a h i b a h a d a l a h a n a k n y a s e n d i r i . ^ 

K o n t r o v e r s i y a n g t e r j a d i d i I n d o n e s i a m e n g e n a i p e n a r i k a n k e m b a l i 

h i b a h y a n g t e l a h d i b e r i k a n m e n g a k i b a t k a n m u n c u l n y a b e r b a g a i p e r d e b a t a n 

y a n g b e g i t u s e n g i t d a r i b e b e r a p a k a l a n g a n , b a i k d a r i k u b u a g a m i s m a u p u n 

k u b u n a s i o n a l i s m e n g e n a i d i p e r b o l e i i k a n a t a u t i d a k n y a akan h a l t e r s e b u t . 

S e h i n g g a m e n i m b u l k a n k e t e r t a r i k a n b a g i p e n u l i s u n t u k m e n g k a j i s e c a r a 

l e b i h m e n d a l a m m e n g e n a i : - — 

"FENARiKAN K E M B A L I HIBAU YANG l E L A H DIBERIKAN 

PENGHIBAH KEPADA PENERIMA HIBAH M E L A L U I PUTUSAN 

H A K I M DALAM TINJAUAN HUKUM ISLAM DAN HUKUM 

PERDATA" 

^ Khosyi'ah, Siah, Wakaf dan H i b a h (Perspektif U l a m a F i q h D a n Perkembangannya 
D i l n d o n c s i a ) . CV. Pustaka Sella, Bandung, 2012,hlm. 55-56. 
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B. Permasalahan 

A d a p u n y a n g m e n j a d i p e r m a s a l a h a n d a l a m P e n u l i s a n S k r i p s i i n i y a i t u : 

1 . B a g a i m a n a k a h K e t e n t u a n H u k u m t e n t a n g P e n a r i k a n K e m b a l i H i b a h 

y a n g t e l a h D i b e r i k a n P e n g h i b a h k e p a d a P e n e r i m a H i b a h d i t i n j a u 

b e r d a s a r k a n H u k u m I s l a m d a n H u k u m P e r d a t a ? 

2 . B a g a i m a n a k a h T i n j a u a n H u k u m I s l a m d a n h u k u m P e r d a t a t e n t a n g 

K e b o l e h a n P e n a r i k a n K e m b a l i H i b a h y a n g t e l a h D i b e r i k a n 

P e n g h i b a l i k e p a d a P e n e r i m a H i b a h M e l a l u i P u t u s a n H a k i m ? 

C. Ruang Lingkup dan Tujuan 

R u a n g l i n g k u p p e n e l i t i a n i n i d i t i t i k b e r a t k a n p a d a p e n g k a j i a n t e n t a n g 

P e n a r i k a n K e m b a l i H i b a h y a n g T e l a h D i b e r i k a n P e n g h i b a h k e p a d a 

P e n e r i m a H i b a h m e l a l u i P u t u s a n H a k i m d a l a m t i n j a u a n H u k u m I s l a m d a n 

H u k u m P e r d a t a . A d a p u n y a n g m e n j a d i t u j u a n y a n g h e n d a k d i c a p a i d a l a m 

p e n u l i s a n s k r i p s i i n i a d a l a h s e b a g a i b e r i k u t . 

U n t u k m e n g e t a h u i d a n m e m p e r o l e h d a t a y a n g k o n k r i t m e n g e n a i 

k e t e n t u a n h u k u m t e n t a n g p e n a r i k a n k e m b a l i h i b a h y a n g t e l a h d i b e r i k a n 

p e n g h i b a h k e p a d a p e n e r i m a h i b a h , d i t i n j a u b e r d a s a r k a n H u k u m I s l a m d a n 

H u k u m P e r d a t a s e r t a U n t u k m e n g e t a h u i d a n m e m p e r o l e h d a t a y a n g k o n k r i t 

m e n g e n a i T i n j a u a n H u k u m I s l a m d a n H u k u m P e r d a t a t e n t a n g K e b o l e h a n 

P e n a r i k a n K e m b a l i H i b a h y a n g t e l a h D i b e r i k a n P e n g h i b a h k e p a d a 

P e n e r i m a H i b a h m e l a l u i p u t u s a n h a k i m . 
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D. M e t o d e P e n e l i t i a n 

M e t o d e p e n e l i t i a n y a n g d i g u n a k a n d a l a m p e n g u m p u l a n d a t a 

m e r u p a k a n h a l y a n g p e n t i n g d a l a m m e n g u m p u l k a n b a h a n m a t e r i p e n u l i s a n 

S k r i p s i . D a l a m p e n u l i s a n i n i , M e t o d e P e n e l i t i a n y a n g d i g u n a k a n a d a l a h 

s e b a g a i b e r i k u t : 

1 . J e n i s P e n e l i t i a n 

S e j a l a n d e n g a n p e r m a s a l a h a n d a n l a t a r b e l a k a n g y a n g d i k e m u k a k a n 

d i a t a s m a k a p e n e l i t i a n i n i d i g o l o n g k a n d a l a m j e n i s p e n e l i t i a n H u k u m 

N o r m a t i f k a r e n a s u m b e r d a t a u t a m a n y a a d a l a h d a l a m b e n t u k d a t a s e k u n d e r , 

y a i t u d i t i t i k b e r a t k a n p a d a p e n e l i t i a n K e p u s t a k a a i i ( library Research ) 

d e n g a n c a r a m e n g k a j i b a h a n h u k u m p r i m e r , b a h a n h u k u m s e k u n d e r s e r t a 

b a h a n h u k u m t e r s i e r y a n g r e l e v a n . Y a n g d i m a k s u d b a h a n h u k u m p r i m e r 

a d a l a h b a h a n - b a h a n h u k u m y a n g m e n g i k a t y a n g t e r d i r i a t a s p e r a t u r a n 

p e r u n d a n g - u n d a n g a n y a n g t e r k a i t d e n g a n o b j e k p e n e l i t i a n . B a h a n h u k u m 

s e k u n d e r a d a l a h b u k u - b u k u , t u l i s a n - t u l i s a n i l m i a h h u k u m y a n g t e r k a i t 

d e n g a n o b j e k p e n e l i t i a n . B a h a n h u k u m t e r s i e r i a l a h p c t u n j u k a t a u 

p e n j e l a s a n m e n g e n a i b a h a n h u k u m p r i m e r a t a u b a h a n h u k u m s e k u n d e r . 

2 . S i f a t P e n e l i t i a n 

P e n e l i t i a n i n i b e r s i f a t D e s k r i p t i f A n a l i s i s y a i t u m e n g g a m b a r k a n 

d e n g a n j e l a s m e n g e n a i P e n a r i k a n K e m b a l i H i b a h y a n g T e l a h D i b e r i k a n 
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P e n g h i b a h K e p a d a P e n e r i m a H i b a h O l e h P u t u s a n H a k i m d a l a m T i n j a u a n 

H u k u m I s l a m d a n H u k u m P e r d a t a . K e m u d i a n d i a n a l i s i s b e r d a s a r k a n t e o r i 

h u k u m a t a u p e r a t u r a n p e r u n d a n g - u n d a n g a n y a n g b e r l a k u y a n g b e r k a i t a n 

d e n g a n o b j e k p e n e l i t i a n . D a l a m p e n u l i s a n i n i h a l t e r s e b u t d i l a k u k a n d e n g a n 

m e n g u r a i k a n h a l - h a l t e n t a n g K e t e n t u a n H u k u m t e n t a n g P e n a r i k a n 

K e m b a l i H i b a h y a n g t e l a h D i b e r i k a n P e n g h i b a h k e p a d a P e n e r i m a H i b a h 

d i t i n j a u b e r d a s a r k a n H u k u m I s l a m d a n H u k u m P e r d a t a . s e r t a T i n j a u a n 

H u k u m I s l a m d a n H u k u m P e r d a t a t e n t a n g K e b o l e h a n P e n a r i k a n K e m b a l i 

H i b a h y a n g t e l a h D i b e r i k a n P e n g h i b a h k e p a d a P e n e r i m a H i b a h m e l a l u i 

p u t u s a n h a k i m . 

3 . P e n d e k a t a n P e n e l i t i a n 

P e n e l i t i a n i n i m e n g g u n a k a n m e t o d e p e n d e k a t a n n o r m a t i f , k a r e n a 

p e n e i i t i h a r u s m e m a h a m i t e n t a n g a s a s - a sas h u k u m , t e o r i h u k u m d a n 

p e r a t u r a n p e r u n d a n g - u n d a n g a n 

4 . J e n i s d a n S u m b e r d a t a 

J e n i s d a t a y a n g d i g u n a k a n d a l a m p e n e l i t i a n i n i a d a l a h k u a l i t a t i t ^ 

y a n g b e r s u m b e r p a d a : D a t a s e k u n d e r , i a l a h d a t a y a n g d i d a p a t a t a u 

d i h i m p u n m e l a l u i s t u d i k e p u s t a k a a n d e n g a n c a r a m e n g k a j i b a h a n - b a h a n 

h u k u m y a n g r e l e v a n d e n g a n o b j e k p e m b a h a s a n . D a n p e r a t u r a n p e r u n d a n g -
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u n d a n g a n y a n g b e r k a i t a n d e n g a n o b j e k p e n e l i t i a n t e r s e b u t , d a p a t d i b a g i 

m e n j a d i : 

a . B a h a n H u k u m P r i m e r 

Y a i t u b a h a n - b a h a n h u k u m y a n g m e n g i k a t t e r d i r i d a r i p e r a t u r a n 

p e r u n d a n g a n - u n d a n g a n y a n g t e r k a i t d e n g a n o b j e k p e n e l i t i a n . 

b . B a h a n H u k u m S e k u n d e r 

M e r u p a k a n b a h a n - b a h a n h u k u m y a n g m e m i l i k * h u b u n g a n e r a t 

d e n g a n b a h a n h u k u m p r i m e r d a n d a p a t m e m b a n t u m e n g a n a l i s i s d a n 

m e m a h a m i b a h a n h u k u m p r i m e r , y a i t u b u k u - b u k u , j u m a l i l m i a h , 

a r t i k e l i l m i a h , m a k a l a h h a s i l s e m i n a r d a n h a s i l p e n e l i t i a n . 

c. B a h a n H u k u m T e r s i e r . 

B a h a n - b a h a n h u k u m y a n g m e m b e r i k a n i n f o r m a s i t e n t a n g b a h a n 

h u k u m p r i m e r d a n b a h a n h u k u m s e k u n d e r b e r u p a k a m u s - k a m u s 

k e i l m u a n s e p e r t i k a m u s b a h a s a h u k u m , s o s i o t o g i , a n t r o p o l o g i d a n 

s e b a g a i n y a . 

5 . T e k n i k P e n g u m p u l a n D a t a 

U n t u k m e n d a p a t k a n d a t a s e k u n d e r d i l a k u k a n d e n g a n c a r a m e n e l a a h 

t e o r i - t e o r i , m e n g u m p u l k a n a t a u m e n g g a l i s e r t a m e n g k a j i b e r b a g a i l i t e r a t u r 

, m e d i a m a s s a , s e r t a d o k u m e n - d o k u m e n y a n g m e m p u n y a i r e l e v a n s i 

d e n g a n m a t e r i y a n g d i b a h a s , m a u p u n p e r a t u r a n p e r u n d a n g ~ u n d a n g a n y a n g 
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m e n d u k u n g p e n u l i s a n s k r i p s i i n i , y a n g t e r d i r i d a r i b a h a n h u k u m p r i m e r , 

s e k u n d e r d a n t e r s i e r . 

6 . T e k n i k A n a l i s i s D a t a 

D a t a y a n g d i p e r o l e h b a i k d a t a p r i m e r m a u p u n d a t a s e k u n d e r d i o l a h 

d a n d i a n a l i s i s s e c a r a D e s k r i p t i f a n a l i s i s k u a l i t a t i f d e n g a n h a r a p a n 

d i d a p a t k a n g a m b a r a n y a n g J e l a s m e l a l u i p e n g u r a i a n s e c a r a s i s t e m a t i s , d a n 

s e l a n j u t n y a d i k o n s t r u k s i k a n d a l a m k e s i m p u l a n s e h i n g g a p e r m a s a l a h a n 

d a l a m p e n e l i t i a n i n i d a p a t t c r j a w a b . 

K . S i s t e m a t i k a P e n u l i s a n 

U n t u k m e m p e r m u d a h d a n m e m a h a m i p e n u l i s a n i n i s e c a r a 

k e s e l u r u h a n , m a k a s i s t e m a t i k a p e n u l i s a n d i s u s i m s e b a g a i b e r i k u t : 

B A B I P e n d a h u l u a n 

B a b i n i m e r u p a k a n b a b p e n d a h u l u a n y a n g m e n g u r a i k a n l a t a r 

b e l a k a n g , p e r m a s a l a h a n , r u a n g l i n g k u p d a n t u j u a n , m e t o d e p e n e l i t i a n s e r t a 

s i s t e m a t i k a p e n u l i s a n . 

B A B I I T i n j a u a n P u s t a k a 

B a b i n i b e r i s i k a n t e n t a n g : 

1 . H i b a h M e n u r u t H u k u m I s l a m 

A . P e n g e r t i a n d a n D a s a r H u k u m H i b a h 

B . S y a r a t , R u k u n d a n H u k u m H i b a h 

C . F u n g s i d a n H i k m a h H i b a h 
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D . P e n a r i k a n H i b a h 

E . I n t i s a r i P a s a l ~ P a s a l H i b a h d a l a m K o m p i l a s i H u k u m I s l a m 

2 . H i b a h M e n u r u t H u k u m P e r d a t a 

A . P e n g e r t i a n d a n U n s u r - U n s u r H i b a h , 

B . S y a r a t d a n M e k a n i s m e P e n g h i b a h a n 

C . H i b a h y a n g d i l a r a n g d a l a m K U H P e r d a t a 

D . I n t i s a r i P a s a l - P a s a l H i b a h d a l a m K U H P e r d a t a 

B A B I I I P e m b a h a s a n 

B a b i n i m e m u a t p e m b a h a s a n M e n g e n a i K e t e n t u a n H u k u m t e n t a n g 

P e n a r i k a n K e m b a l i H i b a h y a n g T e l a h D i b e r i k a n P e n g h i b a h k e p a d a 

P e n e r i m a H i b a h d i t i n j a u B e r d a s a r k a n H u k u m I s l a m d a n H u k u m P e r d a t a 

s e r t a T i n j a u a n H u k u m I s l a m d a n H u k u m P e r d a t a t e n t a n g K e b o l e h a n 

P e n a r i k a n K e m b a l i H i b a h y a n g t e l a h D i b e r i k a n P e n g h i b a h k e p a d a 

P e n e r i m a h i b a h m e l a l u i p u t u s a n h a k i m . 

B A B I V P e n u t u p 

B a b i n i m e r u p a k a n k e s i m p u l a n d a n s a r a n . 

D a f t a r P u s t a k a 

L a m p i r a n 



BAB I I 

TINJAUAN PUSTAKA 

1. Hibah Menurut Hukum Islam 

A . P e n g e r t i a n d a n D a s a r H u k u m H i b a h 

H i b a h b p r a s a l d a r i b a h a s a a r a b y a n g s e c a r a e t i m o l o g i s b e r a r t i 

m e l e w a t k a n a t a u m e n y a l u r k a n , j u g a b i s a b e r a r t i m e m b e r i . H i b a h 

m e r u p a k a n s a l a h s a t u c o n t o h a k a d tabarru y a i t u a k a d y a n g d i b u a t t i d a k 

d i t u j u k a n u n t u k m e n c a r i k e u n t u n g a n {nonprofit), m e l a i n k a n d i t u j u k a n 

k e p a d a o r a n g l a i n s e c a r a c u m a - c u m a . S e c a r a i s t i l a h h i b a h a d a l a h s u a t u 

p e m b e r i a n y a n g b e r s i f a t s u k a r e l a , t a n p a m e n g h a r a p k a n a d a n y a 

k o n t r a p r e s t a s i d a r i p i h a k p e n e r i m a p e m b e r i a n , d a n p e m b e r i a n i t u 

d i l a n g s u n g k a n p a d a s a a t s i p e m b e r i m a s i h h i d u p . L a i n h a l n y a d e n g a n h i b a h 

w a s i a t y a i t u p e m b e r i a n s e c a r a s u k a r e l a d a r i p e m i l i k h a r t a b e n d a y a n g 

d i l a n g s u n g k a n s e t e l a h p e m b e r i h i b a h w a f a t . 

M e n u r u t K o m p i l a s i H u k u m I s l a m , h i b a h a d a l a h p e m b e r i a n s u a t u 

b e n d a s e c a r a s u k a r e l a d a n t a n p a i m b a l a n d a r i s e s e o r a n g k e p a d a o r a n g l a i n 

y a n g m a s i h h i d u p u n t u k d i m i l i k i . B e r d a s a r k a n d e f i n i s i d i a t a s , m a k a k r i t e r i a 

h i b a h a d a l a h : 

1 . S u a t u p e m b e r i a n . ^ 

2 . l a n p a m e n g h a r a p k a n k o n t r a p r e s t a s i a t a u s e c a r a c u m a - c u m a . 

3 . D i l a k u k a n k e t i k a p e m b e r i h i b a h m a s i h h i d u p . 

14 
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4 . T i d a k d a p a t d i t a r i k k e m b a l i . 

5 . H i b a h m e r u p a k a n p e r j a n j i a n b e r s e g i s a t u ( b u k a n t i m b a l b a l i k ) , k a r e n a 

h a n y a t e r d a p a t s a t u p i h a k y a n g b e r p r e s t a s i . ' 

H i b a h l e b i h l u a s c a k u p a n n y a , y a i t u h i b a h m e n c a k u p s e d e k a h d a n 

h a d i a h . H i b a h y a i t u m e m b e r i k a n s e s u a t u k e p a d a o r a n g l a i n t a n p a i m b a l a n 

( p e n g g a n t i a n ) , s e d e k a h y a i t u m e m b e r i k a n s e s u a t u k e p a d a o r a n g l a i n k a r e n a 

m e n g h a r a p p a h a i a d i a k h i r a t , s e d a n g k a n h a d i a h y a i t u m e m b e r i k a n s e s u a t u 

k e p a d a o r a n g l a i n u n t u k m e m u h a k a n a t a u m e n g h o r m a t i o r a n g y a n g 

m e n e r i m a n y a . O l e h k a r e n a i t u , s e t i a p s e d e k a h d a n h a d i a h i t u h i b a h , d a n 

t i d a k s e b a l i k n y a . * 

H i b a h m e r u p a k a n s a l a h s a t u b e n t u k s a h n g t o l o n g - m e n o l o n g y a n g 

s a n g a t d i a n j u r k a n o l e h s y a r i a t I s l a m . 

D a s a r h u k u m h i b a h y a i t u : . . 

1 . A l Q u r ' a n , d i a n t a r a n y a : 

a. Q S A n - N i s a [ 4 ] : 4 : 

"berikanlah maskawin (mahar) kepada wanita (yang kamu 

nikahi) sebagai pemberian dengan penuh kerelaan. Kemudian 

jika mereka menyerahkan kepada kamu sebagian dari mas kawin 

' Mardani, H u k u m Kewarisan I s l a m di I n d o n e s i a , PT. RajaGrafindo Persada, Jakarta, 
2014. hbn. 125 

" Ibid, him. 126 
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itu dengan senang hati, maka makanlah (ambilah) pemberian itu 

(sebagai makanan) yang sedap lagi baik akibatnya." 

b . Q S A l B a q a r a h [ 2 ] : 1 7 7 : 

M e m b e r i k a n h a r t a y a n g d i c i n t a i n y a k e p a d a k e r a b a t n y a , a n a k -

a n a k y a t i m , o r a n g - o r a n g m i s k i n , m u s a f i r ( y a n g m e m c r i u k a n 

p e r t o l o n g a n ) d a n o r a n g - o r a n g y a n g m e m i n t a - m i n t a ; d a n 

( m e m e r d e k a k a n ) h a m b a s a h a y a 

c . Q S A l B a q a r a h [ 2 ] : 2 6 2 : 

O r a n g - o r a n g y a n g m e n a f k a h k a n h a r t a n y a d i j a l a n A l l a h , 

k e m u d i a n m e r e k a t i d a k m e n g i r i n g i a p a y a n g d i n a f k a h k a n n y a i t u 

d e n g a n m e n y e b u t - n y e b u t p e m b e r i a n n y a d a n d e n g a n t i d a k 

m e n y a k i t i ( p e r a s a a n s i p e n e r i m a ) , m e r e k a m e m p e r o l e h p a h a i a d i 

s i s i T u h a n m e r e k a . T i d a k a d a k e k h a w a t i r a n l e r h a d a p m e r e k a d a n 

t i d a k ( p u l a ) m e r e k a b e r s e d i h h a t i . 

d . Q S A I M u n a f i q u n [ 6 3 ] : l O : 

D a n b e l a n j a k a n l a h s e b a g i a n d a r i a p a y a n g t e l a h k a m i b e r i k a n 

k e p a d a m u s e b e l u m d a t a n g k e m a t i a n k e p a d a s a l a h s e s e o r a n g 

d i a n t a r a k a m u ; l a l u d i a b e r k a t a : " Y a T u h a n k u , m e n g a p a e n g k a u 

t i d a k m e n a n g g u h k a n ( k e m a t i a n ) k u s a m p a i w a k t u y a n g d e k a t , 

y a n g m e n y e b a b k a n a k u d a p a t b e r s e d e k a h d a n a k u t e r m a s u k o r a n g 

- o r a n g y a n g s h a l e h ? " 

e. Q S A l M a i d a h [ 5 ] : 2 : 
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D a n t o l o n g - m e n o i o n g l a h k a m u d a l a m ( m e n g e r j a k a n ) k e b a j i k a n 

d a n t a q w a , d a n j a n g a n l a h t o l o n g - m e n o l o n g d a l a m b e r b u a t d o s a 

d a n p e l a n g g a r a n . D a n b e r t a q w a l a h k a m u k e p a d a A l l a h , 

s e s u n g g u h n y a A l l a h a m a t b e r a t s i k s a - N y a . 

2 . H a d i s t , d i a n t a r a n y a : 

a . D a r i K h a l i d b i n H a d i , N a b i M u h a m m a d S a w . B e r s a b d a : 

B a r a n g s i a p a m e n d a p a t k a n k e b a i k a n d a r i s a u d a r a n y a y a n g b u k a n 

k a r e n a m e n g h a r a p - h a r a p k a n d a n m e m i n t a - m i n t a , m a k a 

h e n d a k l a h i a m e n e r i m a n y a d a n t i d a k m e n o l a k n y a , k a r e n a i a 

a d a l a h r e z e k i y a n g d i b e r i k a n A l l a h k e p a d a n y a . ( H R A h m a d ) 

b . N a b ! M u h a m m a d S a w . B e r s a b d a : S a l i n g m e m b e r i h a d i a b J a h 

k e m u d i a n s a l i n g m e n g a s i h i . ( H R B u k h a r i , A n N a s a ' I d a n B a i h a q i ) 

c . U m a r b i n K h a t a b b e r k a t a : a k u t e l a h m e m b e r i k a n s e e k o r k u d a 

l a m a u n t u k t u j u a n s a b i l i l l a h , k e m u d i a n p e m i l i k n y a m e n y i a -

n y i a k a n . A k u m e n d u g a i a t e l a h m e n j u a l n y a d e n g a n h a r g a 

m u r a h . k e m u d i a n a k u t a n y a k a n k e p a d a R a s u l u l l a h S a w . P e r i h a l 

t e r s e b u t " . B e l i a u b e r s a b d a : " j a n g a n l a h k a m u j u a l i t u , d a n j a n g a n 

k a m u t a r i k k e m b a l i s e d e k a h m u , k a r e n a o r a n g y a n g m e n a r i k 

k e m b a l i s e d e k a h n y a a d a l a h i b a r a t a n j i n g y a n g m e m a k a n k e m b a l i 

m u n t a h n y a " . ( H R M u s l i m ) 

d . D a l a m riwayat I b n u A b b a s , d i a b e r k a t a : " A k u m e n d e n g a r 

R a s u l u l l a h S a w . B e r s a b d a : " p e r u m p a m a a n o r a n g - o r a n g y a n g 
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m e n y e d e k a h k a n s u a t u s e d e k a h , k e m u d i a n m e n a r i k k e m b a l i 

p e m b e r i a n n y a , a d a l a h s e u m p a m a a n j i n g y a n g m u n t a h , k e m u d i a n 

m e m a k a n m u n t a h n y a " . 

e . R i w a y a t N u ' m a n i b n B a s y i r , b e r k a t a : " A y a h n y a d a t a n g 

b e r s a m a n y a k e p a d a R a s u l u U a h S a w . D a n m e n y a t a k a n : " A k u t e l a h 

m e m b e r i a n a k k u i n i s e o r a n g b o c a h y a n g a d a p a d a k u " . R a s u l u l l a h 

S a w . B e r t a n y a : " A p a k a h k e p a d a s e l u r u h a n a k - a n a k m u , k a m u 

m e m b e r i n y a s e p e r t i i n i ? " i a m e n j a w a b : " T i d a k " . R a s u l u l l a h S a w . 

B e r s a b d a l a g i : " T a r i k l a h k e m b a l i d a r i n y a . " ( H R M u s l i m ) . 

B . S y a r a t d a n R u k o n H i b a h 

A d a p i m y a n g m e n j a d i s y a r a t s a h n y a i i i b a h m e n u r u t M a r d a n i d a l a m 

b u k u n y a H u k u m K e w a r i s a n I s l a m d i I n d o n e s i a a n t a r a l a i n s e b a g a i b e r i k u t : 

1 . S y a r a t O r a n g y a n g m e n g h i b a h k a n 

S y a r a t o r a n g y a n g m e n g h i b a h k a n , y a i t u : 

a . O r a n g y a n g c a k a p b e r t i n d a k h u k u m ; b a l i g , b e r a k a l d a n c e r d a s , o l e h 

k a r e n a i t u , a n a k k e c i i d a n o r a n g g i l a t i d a k s a h h i b a h n y a , k a r e n a 

m e r e k a t e r m a s u k o r a n g y a n g t i d a k c a k a p b e r t i n d a k h u k u m . M e n u r u t 

K o m p i l a s i H u k u m I s l a m , u n t u k k e p a s t i a n h u k u m m a k a s t a n d a r u m u r 

o r a n g y a n g m e n g h i b a h k a n a d a l a h t e l a h b e r u m u r s e k u r a n g -

k u r a n g n y a 2 1 t a h u n , d a n b e r a k a l s e h a t . 

b . P e m i l i k a p a y a n g d i h i b a h k a n . 
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c . B u k a n o r a n g y a n g d i b a t a s i h a k n y a k a r e n a s u a t u a l a s a n . 

d . T i d a k a d a p a k s a a n . 

e . D a p a t m e n g h i b a h k a n s e b a n y a k - b a n y a k n y a 1/3 h a r t a b e n d a n y a 

k e p a d a o r a n g l a i n a t a u l e m b a g a d i h a d a p a n o r a n g s a k s i u n t u k d i m i l i k i . 

2 . S y a r a t H a r t a y a n g d i h i b a h k a n 

S y a r a t h a r t a y a n g d i h i b a h k a n , y a i t u : 

a . B e n a r - b e n a r a d a . 

b . H a r t a y a n g b e m i l a i . 

c . D a p a t d i m i l i k i z a t n y a , y a k n i a p a y a n g b i a s a n y a d i m i l i k i , d i t e r i m a 

p e r e d a r a n n y a d a n k e p e m i l i k a n n y a d a p a t b e r p i n d a h t a n g a n . 

d . T i d a k b e r h u b u n g a n d e n g a n t e m p a t m i l i k p e n g h i b a h d a n w a j i b 

d i p i s a h k a n d a n d i s e r a h k a n k e p a d a y a n g d i b e r i h i b a h s e h i n g g a m e n j a d i 

m i l i k b a g i n y a . 

e . D i k h u s u s k a n , y a k n i y a n g d i h i b a h k a n i t u b u k a n u n t u k u m u m . N a m u n 

I m a m M a l i k , A s - S y a f i i , A h m a d , A b u T s a u r t i d a k m e n s y a r a t k a n 

d e m i k i a n , m e n u r u t n y a h i b a h i m t u k u m u m y a n g t i d a k d i b a g i - b a g i t i d a k 

s a h . 

3 . S y a r a t l a f a z h i b a h ( i j a b q a b u l ) 

I j a b q a b u l h a r u s d i d a s a r k a n p a d a k e s e p a k a t a n b e b a s d a r i p a r a p i h a k , 

t a n p a a d a n y a u n s u r p a k s a a n , k e k h i l a f a n , a t a u p e n i p u a n . P e m y a t a a n 

i j a b k a b u l d a p a t d i l a k s a n a k a n b a i k l i s a n m a u p u n t e r t u l i s . 

4 , S y a r a t p e n e r i m a h i b a h 
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O r a n g y a n g b e r t i n d a k s e b a g a i p e n e r i m a h i b a h h a r u s b e n a r - b e n a r 

s u d a h a d a . S e h i n g g a b a y i d i d a l a m k a n d u n g a n t i d a k d i p e r k e n a n k a n 

m e n e r i m a h i b a h . S e b a g a i p e n e r i m a h i b a h i a t i d a k d i p e r s y a r a t k a n 

h a r u s s u d a h d e w a s a a t a u b e r a k a l s e h a t . ^ 

A d a p u n y a n g m e n j a d i r u k u n h i b a h a d a l a h s e b a g a i b e r i k u t : 

a . A d a n y a p e n g h i b a h . 

b . A d a n y a o r a n g y a n g m e n e r i m a h i b a h . 

c . A d a n y a b a r a n g y a n g d i h i b a h k a n . 

d . A d a n y a i j a b - Q a b u l . ' ' ' 

A d a p u n u r a i a n d a r i r u k u n h i b a h d i a t a s d a p a t d i j a b a r k a n l e b i h l a n j u t 

a n t a r a l a i n s e b a g a i b e r i k u t : 

1 . P e m b e r i H i b a h 

P e m b e r i h i b a h a d a l a h p e m i l i k s a h b a r a n g y a n g d i h i b a h k a n d a n p a d a 

w a k t u p e m b e r i a n i t u d i l a k u k a n b e r a d a d a l a m k e a d a a n s e h a t , b a i k 

j a s m a n i m a u u n r o h a n i n y a . 

2 . P e n e r i m a h h i b a h I 

P e n e r i m a h i b a h a d a l a h s e t i a p o r a n g , b a i k p e r o r a n g a n m a u p x m b a d a n 

h u k u m s e r t a l a y a k u n t u k m e m i l i k i b a r a n g y a n g d i h i b a h k a n p a d a n y a . 

3 . H a r t a a t a u b a r a n g y a n g d i h i b a h k a n 

' Ibid, him. 130 
'° Tim Penyusun AlK UMP, A l I s l a m dan K e m u h a m m a d i y a h a n U I I J V , Universitas 

Muhammadiyah PaJembang, Palembang, 2010, him. 167. 
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H a r t a a t a u b a r a n g y a n g d i h i b a h k a n d a p a t t e r d i r i a t a s s e g a l a b a r a n g , 

b a i k y a n g b e r g e r a k m a u p u n y a n g t i d a k b e r g e r a k , b a h k a n m a n f a a t 

( h i b a h u m r a ) a t a u h a s i l s e s u a t u b a r a n g d a p a t d i h i b a h k a n . 

4 . I j a b - Q a b u l 

I j a b - q a b u l ( s e r a h t e r i m a ) d i k a l a n g a n u l a m a m a z h a b S y a f i T 

m e r u p a k a n s y a r a t s a h n y a s u a t u h i b a h . S e l a i n i t u , m e r e k a m e n e t a p k a n 

b e b e r a p a s y a r a t y a n g b e r k a i t a n d e n g a n i j a b - q a b u l , y a i t u ( 1 ) s e s u a i 

a n t a r a q a b u l d e n g a n i j a b n y a ; ( 2 ) q a b u l m e n g i k a t i j a b ; ( 3 ) a k a d h i b a h 

t i d a k d i k a i t k a n d e n g a n s e s u a t u ( a k a d t i d a k t e r g a n t u n g ) s e p e r t i 

p e r k a t a a n : " A k u h i b a h k a n b a r a n g i n i p a d a m u , b i l a s i a n u d a t a n g d a r i 

M e k k a h . " S e l a i n i t u , h i b a h p a d a d a s a m y a a d a l a h p e m b e r i a n y a n g 

t i d a k a d a k a i t a n d e n g a n k e w a r i s a n k e c u a l i k a l a u t e m y a t a b a h w a h i b a h 

i t u a k a n m e m p e n g a r u h i k e p e n t i n g a n d a n h a k - h a k a h l i w a r i s . D a l a m 

h a l d e m i k i a n , p e r l u a d a b a t a s m a k s i m a l h i b a h , t i d a k m e l e b i h i 

s e p e r t i g a h a r t a s e s e o r a n g , s e l a r a s d e n g a n b a t a s w a s i a t y a n g t i d a k 

b o l e h m e l e b i h i s e p e r t i g a h a r t a p e n i n g g a l a n . 

H i b a h p a d a d a s a m y a d a p a t d i l a k u k a n s e c a r a l i s a n d i h a d a p a n d u a 

o r a n g s a k s i y a n g m e m e n u h i s y a r a t . N a m u n , u n t u k k e p a s t i a n h u k u m 

s e b a i k n y a p e l a k s a n a a n n y a d i l a k u k a n s e c a r a t e r t u l i s s e s u a i d e n g a n 

a n j u r a n A l Q u r ' a n S u r a h A l B a q a r a h ( 2 ) a y a t 2 8 2 d a n 2 8 3 . H i b a h 

d a l a m i s l a m p a d a p r i n s i p n y a t i d a k d a p a t d i b a t a l k a n a t a u d i t a r i k 

k e m b a l i b e r d a s a r k a n h a d i s R a s u l u l l a h S a w . Y a n g d i r i w a y a t k a n o l e h 
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M u s l i m d a r i I b n u A b b a s b a h w a d i i b a r a t k a n o r a n g y a n g m e n a r i k 

k e m b a l i h i b a h n y a b a g a i k a n o r a n g y a n g m u n t a h l a l u i a m e m a k a n 

m u n t a h n y a . N a m u n , a d a p e n g e c u a l i a n b i l a h i b a h y a n g d i l a k u k a n o l e h 

s e o r a n g a y a h k e p a d a a n a k n y a d a p a t d i b a t a l k a n a t a u d i t a r i k k e m b a l i 

s e l a m a b a r a n g y a n g d i h i b a h k a n i t u b e l u m d i k u a s a i o l e h p i h a k k e t i g a , 

s e b a g a i m a n a h a d i s R a s u l u U a h y a n g d i r i w a y a t k a n o l e h A h m a d d a r i 

I b n u U m a r y a n g m e n y a t a k a n b a h w a s e s e o r a n g t i d a k b o l e h m e n a r i k 

h i b a h n y a k e c u a l i h i b a h a y a h a t a u i b u k e p a d a a n a k n y a . 

K a l a u h i b a h d a l a m h u k u m i s l a m d i l i h a t d a r i b e n t u k n y a d a p a t 

d i b e d a k a n a t a s 4 ( e m p a t ) m a c a m , y a i t u ( 1 ) h i b a h u m r a , ( 2 ) h i b a h 

r u q b a h , ( 3 ) h i b a h b i l i w a d i , d a n ( 4 ) h i b a h b i s y s y a r t h a l - i w a d l . K e e m p a t 

m a c a m h i b a h i t u s a h d i l a k u k a n b i l a k e d u a b e l a h p i h a k ( p e m b e r i d a n 

p e n e r i m a h i b a h ) m e l a k u k a n n y a s e c a r a i k h l a s s e p a n j a n g m e m e n u h i 

s y a r a t - s y a r a t b a r a n g a t a u h a r t a y a n g d i h i b a h k a n . 

K a l a u h i b a h y a n g t e l a h d i s e b u t k a n d i a t a s , d i k a i t k a n d e n g a n h u k u m 

k e w a r i s a n I s l a m , t e r b a t a s d a r i s e g i k e m u n g k i n a n n y a b e r f i m g s i s e b a g a i 

s u a t u y a n g d a p a t m e n g a t a s i t i m b u l n y a p e r a s a a n k e t i d a k a d i l a n k e t i k a 

p e m b a g i a n h a r t a w a r i s a n . D a l a m h a l i n i , a h l i w a r i s k a r e n a s e s u a t u 

s e b a b t e r h a l a n g m e n d a p a t k a n h a r t a w a r i s a n d a r i s e s e o r a n g Qika 

d i k e m u d i a n h a r i i a m e n i n g g a l ) , m a k a b a g i n y a t e r b u k a k e m u n g k i n a n 
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i i n t u k m e n d a p a t h i b a h d a r i y a n g b e r s a n g k u t a n ( c a l o n p e w a r i s ) s e b e l u m 

i a m e n i n g g a l . " 

C . F u n g s i d a n H i k m a h H i b a h 

F u n g s i d a n h i k m a h h i b a h a d a l a h s e b a g a i b e r i k u t : 

1 . M e m b e r i h i b a h d a p a t m e n g h i l a n g k a n p e n y a k i t d e n g k i , y a k n i p e n y a k i t 

y a n g t e r d a p a t d a l a m h a t i d a n d a p a t m e r u s a k n i l a i - n i l a i k e i m a n a n . 

H i b a h y a n g d i l a k u k a n s e b a g a i p e n a w a r r a c u n h a t i , y a i t u d e n g k i . H a l i n i 

s e s u a i d e n g a n h a d i s N a b i M u h a m m a d S a w : " s a l i n g m e m b e r i l a h k a l i a n , 

k a r e n a p e m b e r i a n ( h i b a h ) i t u d a p a t m e n g h i l a n g k a n s a k i t h a t i ( d e n g k i ) " . 

2 . H i b a h d a p a t m e n d a t a n g k a n r a s a s a l i n g m e n g a s i h i d a n m e n y a y a n g i . A b u 

Y a ' I a m e r i w a y a t k a n s e b u a h h a d i s d a r i A b u H u r a i r a h b a h w a N a b i S a w . 

B e r s a b d a : s a l i n g m e m b e r i l a h k a l i a n , n i s c a y a k a l i a n a k a n s a l i n g 

m e n c i n t a i . 

3 . H i b a h a t a u h a d i a h d a p a t m e n g h i l a n g k a n r a s a d e n d a m . D a l a m s e b u a h 

h a d i s d a r i A n a s r . a . , N a b i S a w . B e r s a b d a : " S a l i n g m e m b e r h a d i a h l a h 

k a l i a n , k a r e n a s e s u n g g u h n y a h a d i a h i t u d a p a t m e n c a b u t r a s a d e n d a m " . 

D . P e n a r i k a n H i b a h 

D a l a m P a s a l 2 1 2 K H I d e n g a n s a n g a t t e g a s m e n y a t a k a n b a h w a h i b a h 

t i d a k d a p a t d i t a r i k k e m b a l i k e c u a l i h i b a h o r a n g t u a k e p a d a a n a k n y a . U l a m a 

" Z s a n u M i n A ] i , H u k u m Perdata Jslam di I n d o n e s i a , Sinar Grafika, Jakarta, 2007, him. 
139-140. 

Mardani, Op.Cit, him. 132. 
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m a z h a b M a l i k i m e n g a t a k a n , p i h a k p e m b e r i h i b a h t i d a k m e m p i m y a i h a k 

m e n a r i k p e m b e r i a n n y a , s e b a b , h i b a h a k a d y a n g t e t a p . U l a m a m a z l i a b 

S y a f i ' i m e n e r a n g k a n , a p a b i l a h i b a h t e l a h d i n i l a i s e m p u m a d e n g a n a d a n y a 

p e n e r i m a a n d e n g a n s e i z i n p e m b e r i h i b a h , a t a u p i h a k p e m b e r i h i b a h t e l a h 

m e n y e r a l i k a n b a r a n g y a n g d i b e r i k a n , m a k a h i b a h y a n g d e m i k i a n i n i t e l a h 

b e r l a n g s u n g . U l a m a m a z h a b H a m b a l i m e n e g a s k a n , o r a n g y a n g m e m b e r i k a n 

h i b a h d i p e r b o l e h k a n m e n c a b u t p e m b e r i a n n y a s e b e l u m p e m b e r i a n i t u 

d i t e r i m a J u m h u r u l a m a m e n g a t a k a n b a h w a p e m b e r i h i b a h t i d a k b o l e h 

m e n a r i k k e m b a l i / m e n c a b u t h i b a h n y a d a l a m k e a d a a n a p a p u n , k e c u a l i 

a p a b i l a p e m b e r i h i b a h i t u a d a l a h a y a h d a n p e n e r i m a h i b a h a d a l a h a n a k n y a 

s e n d i r i . 9 A l a s a n J u m h u r u l a m a a d a l a h s a b d a R a s u l u l l a h S A W : 

" T e l a h m e n g a b a r k a n k e p a d a k a m i d a r i W a k i ' d a n A b u A m i r d a r i 

H i s y a m d a r i Q o t a d a h d a r i S a i d b i n a l - M u s a y y a b d a r i I b n u A b b a s 

b e r k a t a : R a s u l u U a h S a w b e r s a b d a : " O r a n g y a n g m e m i n t a k e m b a l i 

p e m b e r i a n n y a i t u s a m a s e p e r t i o r a n g y a n g m e n e l a n k e m b a l i a i r 

l u d a h n y a . " ( H R . A l B u k h a r i ) 

D a l a m k a i t a n i n i I m a m S y a t i ' i m e n g a t a k a n : 

" t i d a k b o l e h b a g i p e n g h i b a h m e m i n t a k e m b a l i k e p a d a p e n e r i m a 

h i b a h , a p a b i l a i a t e l a h m e n e r i m a d a r i h i b a h i t u i m b a l a n , s e d i k i t a t a u 

b a n y a k . " 
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D e n g a n d e m i k i a n , d a l a m p e r s p e k t i f I m a m S y a f i ' i , h i b a l i t i d a k b o l e h 

d i c a b u t k e m b a l i m a n a k a l a s i p e n g h i b a h m e m b e r i h i b a h d e n g a n s u k a r e l a 

t a n p a 

m e n g h a r a p i m b a l a n . A b d u r r a h m a n a l - J a z i r i d a l a m k i t a b n y a , Al-Fiqh 'ala 

al-Mazahib al-Arba 'ah m e n g e t e n g a h k a n p e n d a p a t b e r b a g a i m a z h a b t e n t a n g 

p e n a r i k a n k e m b a l i h i b a h d i a n t a r a n y a m a z h a b H a n a f i b e r p e n d a p a t : 

o r a n g y a n g m e m b e r i t i d a k d a p a t m e n a r i k k e m b a l i p e m b e r i a n n y a , 

k e c u a l i d a l a m b e b e r a p a p e r k a r a y a n g d i p e r i n c i d a l a m b e b e r a p a 

m a z h a b . 

D e n g a n d e m i k i a n , p e n d a p a t j u m h u r u l a m a b i l a d i h u b u n g k a n d e n g a n 

K o m p i l a s i H u k u m I s l a m s a n g a t r e l e v a n . P a s a l 2 1 2 K o m p i l a s i H u k u m 

I s l a m / I n p r e s N o m o r 1 T a h u n 1 9 9 1 d e n g a n s a n g a t t e g a s m e n y a t a k a n b a h w a 

h i b a h t i d a k d a p a t d i t a r i k k e m b a l i , k e c u a l i h i b a h d a r i o r a n g t u a k e p a d a 

a n a k n y a . 15 H a d i s - h a d i s y a n g m e n j e l a s k a n t e r c e l a n y a m e n c a b u t k e m b a l i 

h i b a h n y a , m e n u n j u k k a n k e h a r a m a n p e n c a b u t a n k e m b a l i h i b a h - a t a u 

s a d a q a h y a n g l a i n - y a n g t e l a h d i b e r i k a n k e p a d a o r a n g l a i n . K e b o l e h a n 

m e n a r i k k e m b a l i h i b a h h a n y a b e r l a k u b a g i o r a n g t u a y a n g m e n g h i b a h k a n 

s e s u a t u k e p a d a a n a k n y a . D a r i s i n i p e n u l i s b e r p e n d a p a t b a h w a h u k u m I s l a m 

d a l a m p e r s o a l a n i n i ( m a s a l a h p e n a r i k a n k e m b a l i h i b a h ) s a n g a t s e s u a i 

d e n g a n p e r a n d a n f u n g s i h i b a h . H u k u m I s l a m t e l a h m c n e m p a t k a n p o s i s i 

p e n e r i m a h i b a h s e b a g a i o r a n g y a n g m e m p u n y a i h a k d a n d a p a t 

m e m p e r t a h a n k a n h a k y a n g t e l a h d i b e r i k a n o l e h p e m b e r i h i b a h . 
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2. Hibah Menurut Hukum Perdata 

A . P e n g e r t i a n d a n U n s u r - U n s u r H i b a l i 

H a l - h a l y a n g d i a t u r d a l a m k e t e n t u a n t e n t a n g h i b a h t e r d a p a t d a l a m 

P a s a l 1 6 6 6 s .d . P a s a l 1 6 9 3 K U H P e r d a t a m e l i p u t i : k e t e n t u a n u m u m , 

k e c a k a p a n u n t u k m e m b e r i k a n h i b a h d a n m e n i k m a t i k e u n t u n g a n d a r i s u a t u 

h i b a h , c a r a m e n g h i b a h k a n s e s u a t u , p e n a r i k a n k e m b a l i d a n p e n g h a p u s a n 

h i b a h . ' " ^ P e n g h i b a h a n a d a l a h s u a t u p e r s e t u j u a n , d e n g a n m a n a s e s e o r a n g 

p e n g h i b a h m e n y e r a h k r n s u a t u b a r a n g s e c a r a c u m a - c u m a , t a n p a d a p a t 

m e n a r i k n y a k e m b a l i , u n t u k k e p e n t i n g a n s e s e o r a n g m e n e r i m a b a r a n g i t u 

( P a s a l 1 6 6 6 a y a t ( 1 ) K U H P e r d a t a ) . H i b a h h a n y a l a h d a p a t b e r u p a b e n d a -

b e n d a y a n g s u d a h a d a . J i k a h i b a h i t u m e l i p u t i b e n d a - b e n d a y a n g b a r u 

a k a n a d a d i k e m u d i a n h a r i m a k a s e k a d a r m e n g e n a i i t u h i b a h n y a a d a l a h 

b a t a l ( P a s a l 1 6 6 7 K U H P e r d a t a ) . 

P a d a d a s a m y a p e r j a n j i a n h i b a h m e r u p a k a n p e r j a n j i a n s e p i h a k , 

k a r e n a y a n g p a l i n g a k t i f u n t u k m e l a k u k a n p e r b u a t a n h u k u m t e r s e b u t a d a l a h 

p e n g h i b a h , s e d a n g k a n p e n e r i m a h i b a h a d a l a h p i h a k y a n g p a s i f . ' ' * A r t i n y a 

p e n e r i m a h i b a h t i d a k p e r l u m e l a k u k a n k e w a j i b a n y a n g t i m b a l b a l i k . 

P e n e r i m a h i b a h t i n g g a l m e n e r i m a b a r a n g y a n g d i h i b a h k a n . 

U n s u r - u n s u r y a n g t e r c a n t u m d a l a m p e r j a n j i a n h i b a h , y a i t u : 

1 . A d a n y a p e m b e r i d a n p e n e r i m a h i b a h 

Salim HS, Pengantar Hukum Perdata T e r t u l i s (BW), Sinar Gratika, Jakarta, 2009, 
him. 154. 

M. Yahya Harahap, Kedudukan Kewenangan dan C a r a P e r a d i a n A g a m a , Sinar 
Grafika, 2007, him. 50. 
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2 . P e m b e r i h i b a h m e n y e r a h k a n b a r a n g k e p a d a p e n e r i m a h i b a h , 

3 . P e m b e r i a n d e n g a n c u m a - c u m a , d a n 

4 . P e m b e r i a n i t u t i d a k d a p a t d i t a r i k k e m b a l i . 

D a r i r u m u s a n t e r s e b u t d i a t a s , d a p a t d i k e t a h u i u n s u r - i m s u r h i b a h s e b a g a i 

b e r i k u t : 

1 ) H i b a h m e r u p a k a n p e r j a n j i a n s e p i h a k y a n g d i l a k u k a n d e n g a n c u m a -

c u m a , a r t i n y a t i d a k a d a k o n t r a p r e s t a s i d a r i p i h a k p e n e r i m a h i b a h . 

2 ) D a l a m h i b a h s e l a l u d i i s y a r a t k a n b a h w a p e n g h i b a h m e m p u n y a i 

m a k s u d u n t u k m e n g u n t u n g k a n p i h a k y a n g d i b e r i h i b a l i . 

3 ) Y a n g m e n j a d i o b j e k p e r j a n j i a n h i b a h a d a l a h s e g a l a m a c a m h a r t a m i l i k 

p e n g h i b a h , b a i k b e n d a b e r w u j u d m a u p u n t i d a k b e r w u j u d , b e n d a t e t a p 

m a u p u n b e n d a b e r g e r a k , t e r m a s u k j u g a s e g a l a m a c a m p i u t a n g 

p e n g h i b a h . 

4 ) H i b a h t i d a k d a p a t d i t a r i k k e m b a l i . 

5 ) P e n g h i b a h h a r u s d i l a k u k a n p a d a w a k b a p e n g h i b a h m a s i h h i d u p . 

6 ) P e i a k s a n a a n d a r i p a d a p e n g h i b a h a n d a p a t j u g a d i l a k u k a n s e t e l a h 

p e n g h i b a h m e n i n g g a l d u n i a . 

7 ) H i b a h h a r u s d i l a k u k a n d e n g a n a k t a n o t a r i s . 

J a d i b e r d a s a r k a n h a l t e r s e b u t d i a t a s m a k a h i b a h a d a l a h s u a t u 

p e r s e t u j u a n d e n g a n m a n a s i p e n g h i b a h d i w a k t u h i d u p n y a d e n g a n c u m a -

c u m a d a n d e n g a n t i d a k d a p a t d i t a r i k k e m b a l i , m e n y e r a h k a n s e s u a t u b e n d a 

g u n a k e p e r l u a n s i p e n e r i m a h i b a h y a n g m e n e r i m a p e n y e r a h a n i t u . U n d a n g -



2 9 

u n d a n g t i d a k m e n g a k u i l a i n - I a i n h i b a h s e l a i n n y a h i b a h d i a n t a r a o r a n g -

o r a n g y a n g m a s i h h i d u p . H i b a h h a n y a l a h d a p a t m e n g e n a i b e n d a ~ b e n d a 

y a n g s u d a h a d a . ' ^ 

B . S y a r a t d a n M e k a n i s m e P e n g h i b a h a n 

D i d a l a m h u k u m p o s i t i f , m e n g e n a i h i b a h d i a t u r d a l a m P a s a i 1 6 6 6 -

P a s a l 1 6 9 3 K i t a b U n d a n g - U n d a n g H u k u m P e r d a t a ( " K U H P e r d a t a " ) . 

P e n g e r t i a n h i b a h t e r d a p a t d a l a m P a s a l 1 6 6 6 K U H P e r d a t a , y a i t u s u a t u 

p e r s e t u j u a n d e n g a n m a n a s e o r a n g p e n g h i b a h m e n y e r a h k a n s u a t u b a r a n g 

s e c a r a c u m a - c u m a , t a n p a d a p a t m e n a r i k n y a k e m b a l i , u n t u k k e p e n t i n g a n 

s e s e o r a n g y a n g m e n e r i m a p e n y e r a h a n b a r a n g i t u . U n d a n g - u n d a n g h a n y a 

m e n g a k u i p e n g h i b a h a n - p e n g h i b a h a n a n t a r a o r a n g - o r a n g y a n g m a s i h h i d u p . 

B e r i k u t s y a r a t d a n t a t a c a r a h i b a h b e r d a s a r k a n K U H P e r d a t a : 

1 . P e m b e r i h i b a h h a r u s s u d a h d e w a s a , y a k n i c a k a p m e n u r u t h u k u m , 

k e c u a l i d a l a m h a k y a n g d i t e t a p k a n d a l a m b a b k e t u j u h d a r i b u k u k e s a t u 

K U H P e r d a t a ( P a s a l 1 6 7 7 K U H P e r d a t a ) 

2 . S u a t u h i b a h h a r u s d i l a k u k a n d e n g a n s u a t u a k t a n o t a r i s y a n g a s l i n y a 

d i s i m p a n o l e h n o t a r i s ( P a s a l 1 6 8 2 K U H P e r d a t a ) 

3 . S u a t u h i b a h m e n g i k a t s i p e n g h i b a h a t a u m e n e r b i t k a n s u a t u a k i b a t m u l a i 

d a r i p e n g h i b a h a n d e n g a n k a t a - k a t a y a n g t e g a s y a n g d i t e r i m a o l e h s i 

p e n e r i m a h i b a h ( P a s a l 1 6 8 3 K U H P e r d a t a ) 

" Diakses dihttp://www.Iibrary.upnvj.ac.id/pdf/slhukuni09/205711050/bab2.pdf,BABn, 
Sekilas T e n t a n g H i b a h Wakaf. Pada Hari Sabtu, Tanggal 25 April 2015. 

http://www.Iibrary.upnvj.ac.id/pdf/slhukuni09/205711050/bab2.pdf,BABn
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4 , P e n g h i b a h a n k e p a d a o r a n g y a n g b e l u m d e w a s a y a n g b e r a d a d i b a w a h 

k e k u a s a a n o r a n g t u a h a r u s d i t e r i m a o l e h o r a n g y a n g m e l a k u k a n 

k e k u a s a a n o r a n g t u a ( P a s a l 1 6 8 5 K U H P e r d a t a ) 

A d a p u n h i b a h a t a s b e n d a - b e n d a b e r g e r a k y a n g b e r w u j u d a t a u s u r a t 

p i u t a n g y a n g a k a n d i b a y a r a t a s t u n j u k , t i d a k m e m c r i u k a n a k t a n o t a r i s d a n 

a d a l a h s a h b i l a p e m b e r i a n t e r s e b u t d i s e r a h k a n b e g i t u s a j a k e p a d a p e n e r i m a 

h i b a h a t a u k e p a d a o r a n g l a i n y a n g m e n e r i m a h i b a h i t u u n t u k d i t e r u s k a n 

k e p a d a p e n e r i m a h i b a h ( P a s a l 1 6 8 7 K U H P e r d a t a ) . I n i b e r a r t i h i b a h a d a l a h 

s a h j i k a p e n e r i m a h i b a h t e l a h m e n e r i m a h i b a h t e r s e b u t . ' ^ 

C . H i b a h y a n g d i l a r a n g d a i a m K U H P e r d a t a 

H i b a h a n t a r a s u a m i i s t e r i s e l a m a p e r k a w i n a n t i d a k d i p e r b o l e h k a n , 

k e c u a l i m e n g e n a i b e n d a - b e n d a b e r g e r a k y a n g b e r t u b u h y a n g h a r g a n y a t i d a k 

t e r i a m p a u m a h a l , d e m i k i a n p u l a h i b a h t i d a k b o l e h d i l a k u k a n k e p a d a a n a k 

y a n g b e l u m l a h i r , k e c u a l i k e p e n t i n g a n a n a k t e r s e b u t m e n g h e n d a k i . A d a 

b e b e r a p a o r a n g t e r t e n t u y a n g s a m a s e k a l i d i l a r a n g m e n e r i m a p e n g h i b a h a n 

d a r i p e n g h i b a h , y a i t u : 

a . O r a n g y a n g m e n j a d i w a l i a t a u p e n g a m p u n p e n g h i b a h 

b . D o k t e r y a n g m e r a w a t p e n g h i b a h k e t i k a s a k i t . 

c . N o t a r i s y a n g m e m b u a t s u r a t w a s i a t m i l i k p e n g h i b a h . 

'* Di akses di httD://www.hukumonline.coin/klinik/detail/lt52d3ee 15632d4/prosedur-
hibah-kepada-keponakan Pada Hari Sablu 25 April 2015. 

http://www.hukumonline.coin/klinik/detail/lt52d3ee


3 1 

D . I n t i s a r i P a s a l - P a s a l H i b a h d a l a m K U H P e r d a t a 

H i b a h p a d a d a s a m y a a d a l a h p e m b e r i a n d a r i s e s e o r a n g s e m a s a 

h i d u p n y a k e p a d a o r a n g l a i n . H i b a h d i a t u r d a l a m P a s a l 1 6 6 6 - P a s a l 1 6 9 3 

K i t a b U n d a n g - U n d a n g H u k u m P e r d a t a M e n g e n a i a p a y a n g d i m a k s u d 

d e n g a n h i b a h d a p a t d i l i h a t d a l a m P a s a l 1 6 6 6 K U H P e r d a t a : 

"Hibah adalah suatu perjanjian dengan mana si penghibah, di waktu 
hidupnya, dengan cuma-cuma dan dengan tidak dapat ditarik 
kembali, menyerahkan sesuatu benda guna keperluan si penerima 
hibah yang menerima penyerahan itu. Undang-undang tidak 
mengakui Iain-lain hibah selain hibah-hibah di antara orang-orang 
yang masih hidup. " (KUHPerdata R. Subekti) 

J i k a p e m b e r i a n d i b e r i k a n o l e h s e s e o r a n g s e t e l a h i a m e n i n g g a l d u n i a , 

m a k a i n i d i n a m a k a n h i b a h w a s i a t , y a n g d i a t u r d a l a m P a s a l 9 5 7 - P a s a l 9 7 2 

K U H P e r d a t a . 

Pasal 957 KUH Perdata:. 

"Hibah wasiat ialah suatu penetapan khusus, di mana pewaris 

memberikan kepada satu atau beberapa orang barang-barang 

tertentu, atau semua barang-barang dan macam tertentu; misalnya, 

semua barang-barang bergerak atau barang-barang tetap, atau hak 

pakai hasil atas sebagian atau semua barangnya. " 

P a d a d a s a m y a h i b a h s a h d a n a k i b a t n y a b e r l a k u b a g i p a r a p i h a k j i k a 

p e n e r i m a h i b a h t e l a h m e n e r i m a d e n g a n t e g a s p e m b e r i a n t e r s e b u t ( d e n g a n 

a k t a n o t a r i s ) . H a l i n i d i a t u r d a l a m P a s a l 1 6 8 3 j o . P a s a l 1 6 8 2 K U H P e r d a t a : 

Pasal 1682 KUHPerdata: 
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"Tiada suatu penghibahan pun kecuali termaksud dalam Pasal 1687 

dapat dilakukan tanpa akta notaris, yang minut (naskah aslinya) 

harus disimpan pada notaris dan bila tidak dilakukan demikian 

maka penghibahan itu tidak sah. " 

Pasal J683 KUHPerdata: 

.'' Tiada suatu penghibahan pun mengikat penghibah atau 

mengakibatkan sesuatu sebelum penghibahan diterima dengan kata-

' kata tegas oleh orang yang diberi hibah atau oleh wakilnya yang 

telah diberi kuasa olehnya untuk menerima hibah yang telah atau 

akan dihibahkannya itu. Jika penerimaan itu tidak dilakukan dengan 

akta hibah itu maka penerimaan itu dapat dilakukan dengan suatu 

akta otentik kemudian, yang naskah aslinya harus disimpan oleh 

Notaris asal saja hal itu terjadi waktu penghibah masih hidup; 

dalam hal demikian maka bagi penghibah, hibah tersebut hanya sah 

sejak penerimaan hibah itu diberitahukan dengan resmi 

kepadanya." > 

A k a n t e t a p i , h i b a h a t a s b e n d a - b e n d a b e r g e r a k y a n g b e r w u j u d a t a u 

s u r a t p i u t a n g y a n g a k a n d i b a y a r a t a s t u n d u k , t i d a k m e m c r i u k a n a k t a n o t a r i s 

d a n a d a l a h s a h b i l a p e m b e r i a n t e r s e b u t d i s e r a h k a n b e g i t u s a j a k e p a d a 

p e n e r i m a h i b a h a t a u k e p a d a o r a n g l a i n y a n g m e n e r i m a h i b a h i t u u n t u k 

d i t e r u s k a n k e p a d a p e n e r i m a h i b a h ( P a s a l 1 6 8 7 K U H P e r d a t a ) . 
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I n i b e r a r t i h i b a h a d a l a h s a h j i k a p e n e r i m a h i b a h t e l a h m e n e r i m a h i b a h 

t e r s e b u t . P e r l u d i k e t a h u i b a h w a a d a b e b e r a p a h a l y a n g d a p a t m e n y e b a b k a n 

h i b a h m e n j a d i b a t a l , y a i t u a n t a r a l a i n : 

1 . H i b a h y a n g m e n g e n a i b e n d a - b e n d a y a n g b a r u a k a n a d a d i k e m u d i a n h a r i 

( P a s a l 1 6 6 7 a y a t ( 2 ) K U H P e r d a t a ) . 

2 . H i b a h d e n g a n m a n a p e n g h i b a h m e m p e r j a n j i k a n b a h w a i a t e t a p b e r k u a s a 

u n t u k m e n j u a l a t a u m e m b e r i k a n k e p a d a o r a n g l a i n s u a t u b e n d a y a n g 

t e r m a s u k d a l a m h i b a h , d i a n g g a p b a t a l . Y a n g b a t a l h a n y a t e r k a i t d e n g a n 

b e n d a t e r s e b u t . ( P a s a l 1 6 6 8 K U H P e r d a t a ) 

3 . H i b a h y a n g m e m b u a t s y a r a t b a h w a p e n e r i m a h i b a h a k a n m e l u n a s i u t a n g 

a t a u b e b a n - b e b a n l a i n d i s a m p i n g a p a y a n g d i n y a t a k a n d a l a m a k t a h i b a h 

i t u s e n d i r i a t a u d a l a m d a f t a r d i l a m p i r k a n ( P a s a l 1 6 7 0 K U H P e r d a t a ) . 

4 . H i b a h a t a s b e n d a t i d a k b e r g e r a k m e n j a d i b a t a l j i k a t i d a k d i l a k u k a n 

d e n g a n a k t a n o t a r i s ( P a s a l 1 6 8 2 K U H P e r d a t a ) . ' ^ 

D e n g a n d e m i k i a n , s e l a m a h i b a h t e r s e b u t t e l a h d i t e r i m a p e n e r i m a 

h i b a h s e b e l u m i a m e n i n g g a l d u n i a ( w a l a u p u n p e n e r i m a h i b a h m e n i n g g a l 

t e r i e b i h d a h u l u d a r i p e m b e r i h i b a h ) , m a k a h i b a h t e r s e b u t a d a l a h s a h . 

Di akses di www.hukiiinQnline.cofn/intisarihibah/syarat hibah. Pada Hari Sabtu, 
Tanggal 25 April 2015. 

http://www.hukiiinQnline.cofn/intisarihibah/syarat
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P E M B A H A S A N 

A. Ketentuan Hukum Tentang Penankan Kembali Hibah Yang Telah 

Diberikan Kepada Penerima Hibah Ditinjau Berdasarkan Hukum 

Islam Dan Hukum Perdata 

D i d a l a m K U H P e r d a t a ( B W ) h i b a h d i a t u r d a l a m B a b X B u k u ID 

y a n g d i m u i a i d a r i p a s a l 1 6 6 6 s a m p a i d e n g a n p a s a l 1 6 9 3 . M e n u r u t p a s a l 

1 6 6 6 K U H P e r d a t a , h i b a h d i r u m u s k a n s e b a g a i b e r i k u t ; " H i b a h a d a l a h 

s u a t u p e r j a n j i a n d e n g a n m a n a p e n g h i b a h , p a d a w a k t u h i d u p n y a , d e n g a n 

c u m a - c u m a d a n d e n g a n t i d a k d a p a t d i t a r i k k e m b a l i , m e n y e r a h k a n s e s u a t u 

b e n d a g u n a k e p e r l u a n s i p e n e r i m a h i b a h y a n g m e n e r i m a p e n y e r a h a n i t u " . ' ^ 

D a r i r u m u s a n t e r s e b u t d i a t a s , d a p a t d i k e t a h u i u n s u r - u n s u r h i b a h , 

s e b a g a i b e r i k u t : i 

a. H i b a h m e r u p a k a n p e r j a n j i a n s e p i h a k y a n g d i l a k u k a n d e n g a n c u m a -

c u m a , a r t i n y a t i d a k a d a k o n t r a p r e s t a s i d a r i p i h a k p e n e r i m a h i b a h . 

b . D a l a m h i b a h s e l a l u d i s y a r a t k a n b a h w a p e n g h i b a h m e m p u n y a i 
I 

m a k s u d u n t u k m e n g u n t u n g k a n p i h a k y a n g d i b e r i h i b a h . 

R. Subekti dan R. Tjitrosudibio, Kitab U n d a n g - U n d a n g H u k u m P e r d a t a . Jakarta:Prad 
Paramita, 1985, him. 436. 
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c. Y a n g m e n j a d i o b j e k p e r j a n j i a n h i b a h a d a l a h s e g a l a m a c a m h a r t a 

b e n d a m i l i k p e n g h i b a h , b a i k b e n d a b e r w u j u d m a u p u n t i d a k 

b e r w u j u d , b e n d a t e t a p m a u p u n b e n d a b e r g e r a k , t e r m a s u k j u g a s e g a l a 

m a c a m p i u t a n g p e n g h i b a h . 

d . H i b a h t i d a k d a p a t d i t a r i k k e m b a l i . 

e . P e n g h i b a h a n h a r u s d i l a k u k a n p a d a w a k t u p e n g h i b a h m a s i h h i d u p . 

f . P e l a k s a n a a n d a r i p a d a p e n g h i b a h a n d a p a t j u g a d i l a k u k a n s e t e l a h 

p e n g h i b a h m e n i n g g a l d u n i a . 

g . H i b a h h a r u s d i l a k u k a n d e n g a n a k t a n o t a r i s . 

D a i a m p a s a l 1 6 8 8 K U H P e r d a t a d i m u n g k i n k a n b a h w a h i b a h d a p a t d i t a r i k 

k e m b a l i a t a u b a h k a n d i h a p u s k a n o l e h p e n g h i b a h , y a i t u : 

a . K a r e n a s y a r a t - s y a r a t p e n g h i b a h a n t i d a k d i p e n u h i o l e h p e n e r i m a 

h i b a h . 

b . J i k a o r a n g y a n g d b e r i h i b a h b e r s a l a h d e n g a n m e l a k u k a n a t a u i k u t 

m e l a k u k a n s u a t u u s a h a p e m b u n u h a n a t a u s u a t u k e j a h a t a n I a i n a t a s 

d i r i p e n g h i b a h . 

c. A p a b i l a p e n e r i m a h i b a h m e n o l a k m e m b e r i n a f k a h a t a u t u n j a n g a n 

k e p a d a p e n g h i b a h , s e t e l a h p e n g h i b a h j a t u h m i s k i n . 

D e n g a n t e r j a d i n y a p e n a r i k a n a t a u p e n g h a p u s a n h i b a h t e r s e b u t , m a k a 

s e g a l a m a c a m b a r a n g y a n g t e l a h d i h i b a h k a n h a r u s s e g e r a d i k e m b a l i k a n 
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k e p a d a p e n g h i b a h d a l a m k e a d a a n b e r s i h d a r i b e b a n - b e b a n y a n g m e l e k a t 

d i a t a s b a r a n g t e r s e b u t , m i s a l n y a s a j a b a r a n g t e r s e b u t s e d a n g d i j a d i k a n 

j a m i n a n h i p o t i k a t a u p u n i k a t a n k r e d i t (Credietverband) m a k a h a r u s s e g e r a 

d i l u n a s i o l e h p e n e r i m a h h i b a h s e b e l u m b a r a n g t e r s e b u t d i k e m b a l i k a n 

k e p a d a p e m b e r i h i b a h . 

S u a t u h i b a h d a p a t d i m i n t a k a n p e m b a t a l a n o l e h p e m b e r i h i b a h k e 

P e n g a d i l a n , a t a s a l a s a n - a l a s a n : 

1 . J i k a p e n e r i m a t i d a k m e m e n u h i p c r s y a r a t a n y a n g t e l a h d i t e n t u k a n 

d a l a m p e r j a n j i a n h i b a h . 

2 . J i k a p e n e r i m a h i b a h t e r l i b a t d a l a m k e s a l a h a n a t a u m e m b a n t u t i n d a k 

p i d a n a y a n g m e n g a n c a m j i w a p e m b e r i h i b a h , a t a u k e j a h a t a n l a i n 

y a n g d i a n c a m U n d a n g - u n d a n g d e n g a n h u k u m a n p i d a n a , b a i k y a n g 

b e r u p a k e j a h a t a n m a u p n p e l a n g a r a n . 

3 . J i k a p e m b e r i h i b a h j a t u h m i s k i n d a n p e n e r i m a h i b a h t i d a k m a u 

m e m b e r i k a n b a n t u a n n a f k a h k e p a d a n y a . ' ^ 

D a l a m k e t e n t u a n K U H P e r d a t a t e n t a n g p e n a r i k a n k e m b a l i h i b a h 

t e l a h d i a t u r d a l a m k e t e n t u a n p a s a l 1 6 8 8 , y a n g m a n a m e n u r u t p a s a l i n i 

k e m u n g k i n a n u n t u k m e n c a b u t a t a u m e n a r i k k e m b a l i a t a s s e s u a t u h i b a h 

y a n g t e l a h d i b e r i k a n k e p a d a o r a n g l a i n a d a , s e d a n g k a n d a l a m p a s a i 2 1 2 

" R. Subekti, A n e k a P e r j a n j i a n , Bandung: Alumni, 1985, him. 108. 
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K H I d e n g a n s a n g a t t e g a s m e n y a t a k a n b a h w a " H i b a h t i d a k d a p a t d i t a r i k 

k e m b a l i k e c u a l i h i b a h o r a n g t u a k e p a d a a n a k n y a " . 

H a d i s t - h a d i s t y a n g m e n j e l a s k a n t e r c e l a n y a m e n a r i k k e m b a l i 

h i b a h n y a , m e n u n j u k k a n k e h a r a m a n p e n a r i k a n h i b a h n y a , a t a u s e d a q a h y a n g 

l a i n y a n g t e l a h d i b e r i k a n k e p a d a o r a n g l a i n . K e b o l e h a n m e n a r i k h i b a h 

h a n y a b e r l a k u b a g i o r a n g t u a y a n g m e n g h i b a h k a n s e s u a t u k e p a d a a n a k n y a . 

K e b o l e h a n m e n a r i k k e m b a l i d i m a k s u d k a n a g a r o r a n g t u a d a l a m 

m e m b e r i k a n h i b a h k e p a d a a n a k - a n a k n y a m e m p e r h a t i k a n n i l a i - n i l a i 

k e a d i l a n , S a n g a t t e g a s R a s u l l u l l a h d a l a m m e m e r i n t a h k a n p e m b e r i h i b a h 

u n t u k m e n a r i k k e m b a l i k a r e n a a n a k - a n a k y a n g l a i n t i d a k d i b e r i h i b a h , 

s e b a g a i m a n a t e l a h d i e r i k a n k e p a d a a n a k y a n g d i b e r i . P e n a r i k a n h i b a h 

m e m p a k a n p e r b u a t a n y a n g d i h a r a m k a n m e s k i h i b a h i t u t e r j a d i a n t a r a d u a 

o r a n g y a n g b e r s a u d a r a a t a u s u a m i i s t r i . 

S e d a n g k a n d a l a m p a s a l 2 1 1 K H I m e n j e l a s k a n b a h w a h i b a h y a n g 

d i l a k u k a n o l e h o r a n g t u a k e p a d a a n a k n y a , k e l a k d a p a t d i p e r h i t u n g k a n 

s e b a g a i h a r t a w a r i s a n , a p a b i l a o r a n g t u a n y a m e n i n g g a l d u n i a . D a n p a s a l 

2 1 4 K H I , b a h w a W a r g a N e g a r a I n d o n e s i a y a n g b e r a d a d i L u a r N e g e r i d a p a t 

m e m b u a t s u r a t h i b a h d i d e p a n k o n s u l t a n t a t a u K e d u t a a n R e p u b l i k I n d o n e s i a 
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s e t e m p a t s e p a n j a n g i s i n y a t i d a k b e r t e n t a n g a n d e n g a n k e t e n t u a n p a s a l - p a s a l 

P a d a u r a i a n s e b e l u m n y a s u d a h d i j e l a s k a n , b a h w a h i b a h p a d a 

u m u m n y a b i s a d i t a r i k k e m b a l i , b a i k m e n u r u t K U H P e r d a t a m a u p u n K H I . 

H a l t e r s e b u t s e l a r a s d e n g a n s i f a t d a r i h i b a h y a n g m e r u p a k a n k e i n g i n a n 

t e r a k h i r . J a d i j i k a h i b a h d i t a r i k k e m b a l i o l e h s i p e n g h i b a h , j e l a s b a h w a h a l 

i t u b u k a n l a h m e r u p a k a n k e i n g i n a n t e r a k h i r . D a l a m l i n g k u n g a n h u k u m 

t e r s e b u t , p e n a r i k a n h i b a h t e r s e b u t d a p a t d i l a k s a n a k a n s e c a r a t e r a n g -

t e r a n g a n m a u p u n s e c a r a d i a m - d i a m . 

B. Tinjauan Hukum Islam Dan Hukum Perdata Tentang Kebolehan 

Penarikan Kembali Hibah Yang Telah Diberikan Penghibah 

Kepada Penerima Hibah Melalui Putusan Hakim 

D a l a m B a b I V B u k u I I d i a t u r m e n g e n a i h i b a h . P a d a d a s a r a p a y a n g 

d i a t u r d a l a m K H I h a m p i r s a m a n o r m a n y a d e n g a n y a n g t e r d a p a t d a i a m 

h u k u m H r o p a . f e r j a d i n y a k e s a m a a n i t u , d i s e b a b k a n k a e d a h m e n g e n a i h i b a h 

d a l a m k e t i g a s i s t e m t a t a h u k u m t e r s e b u t h a m p i r t i d a k b e r b e d a . A p a l a g i 

s e t e l a h a d a n y a U n u i i k a s i t a t a c a r a a d m i n i s t r a s i p e n g h i b a h a n y a n g d i a t u r 

Selamet Yusuf, Dasar-Dasar Hukum Islam Di Indonesia, PT Pustaka Rizki Putra, 
Semarang, 2011. Him 188 



3 9 

d a l a m P P N o . 1 0 T a h u n 1 9 6 1 , s a n g a t s u l i t m e n e n t u k a n c i r i p e r b e d a a n 

a n t a r a h i b a h y a n g d i l a k u k a n m e n u r u t H u k u m I s l a m d a n H u k u m E r o p a . 

M o d i f i k a s i y a n g b e r u p a p e n e g a s a n d a n p e n g e m b a n g a n p e r s e p s i 

t e r s e b u t a n t a r a l a i n : • 

1 . P e m b a t a s a n s e c a r a d e f e n i t i f 

a . T e n t a n g u m u r p e n g h i b a h m i n i m a l 2 1 t a h u n . 

b . T e n t a n g p e m b a t a s a n s e c a r a d e f e n i t i f k e b o l e h a n j u m l a h h a r t a 

y a n g d i h i b a l i k a n t i d a k l e b i h d a r i '^3. 

2 . S e c a r a k a s u i s t i k h i b a h d a p a t d i p e r h i t u n g k a n s e b a g a i w a r i s a n . 

3 . K e b o l e h a n o r a n g t u a m e n a r i k h i b a h y a n g d i b e r i k a n k e p a d a a n a k n y a 

s e c a r a k a s u i s t i k , _ 

T e m y a t a K H I m e m i l i h p e n d a p a t m e m b o l e h k a n p e n a r i k a n s e c a r a 

k a s u i s t i k a p a b i l a p e n g h i b a h a n y a n g t e r j a d i a n t a r a o r a n g t u a d e n g a n a n a k . 

M i s a l n y a a n a k p e n e r i m a h i b a h s a m a s e k a l i t i d a k m e m p e d u l i k a n k e h i d u p a n 

o r a n g t u a y a n g s u d a h t u a d a n m i s k i n . S e d a n g k a n k e h i d u p a n a n a k 

b e r k e c u k u p a n . A t a u p e n a r i k a n d i d a s a r k a n a t a s h i b a h b e r s y a r a t . 

U m p a m a n y a d a l a m p e r j a n j i a n p e n g h i b a h a d a d i t e n t u k a n s y a r a t b a h w a a n a k 

p e n e r i m a h i b a h a k a n m e n g u m s d a n a k a n m e n a n g g u n g k e h i d u p a n o r a n g t u a 
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s e l a m a h i d u p . T e m y a t a h a l i t u t i d a k d i p e n u h i a n a k . D a l a m h a l i n i 

p e n g h i b a h d a p a t m e n a r i k k e m b a l i h i b a h . ^ ' 

M e n u r u t h u k u m i s l a m , p a d a d a s a m y a s e m u a p e r j a n j i a n y a n g 

d i l a k u k a n a t a s d a s a r s u k a r e l a s e p e r t i j u g a h a l n y a h i b a h t i d a k d a p a t d i t a r i k 

k e m b a l i , k e c u a l i h i b a h o r a n g t u a t e r h a d a p a n a k n y a . L a i n h a l n y a d e n g a n 

m a h a r y a n g t e l a h d i b e r i k a n o l e h p e m i n a n g k e p a d a c a l o n i s t r i n y a , p e m i n a n g 

b e r h a k m e m i n t a k e m b a l i m a h a r y a n g t e l a h d i b e r i k a n j i k a a k a d n i k a h n y a 

t i d a k j a d i d i l a n g s u n g k a n , s e l a m a p e m i k a h a n t e r s e b u t b e l u m t e r l a k s a n a 

m a k a p i h a k p e r e m p u a n b e l u m m e m p u m y a i h a k s e d i k i t p u n t e r h a d a p b a r a n g 

t e r s e b u t d a n d i a w a j i b m e n g e m b a i i k a n k e p a d a p e m i l i k n y a k a r e n a b a r a n g i t u 

m e m p a k a n m i l i k s i p e m i n a n g . ^ ^ 

H a l i n i d i d a s a r k a n p a d a h a d i s t R a s u l u l l a h S a w y a n g a r t i n y a : 

" B a r a n g s i a p a m e m b e r i k a n s u a t u h i b a h , i a l e b i h b e r h a k u n t u k m e n a r i k n y a 

s e b e l u m d i b a l a s a t a u s e b e l u m m e n d a p a t i m b a l a n . " ( H a d i s t s h a h i h riwayat 

H a k i m ) . i 

D a l a m k e t e n t u a n K U H P e r d a t a t e n t a n g p e n a r i k a n k e m b a l i h i b a h 

d i a t u r d a l a m k e t e n t u a n p a s a i 1 6 8 8 y a n g s u d a h d i b a h a s s e b e l u m n y a , y a n g 

m a n a m e n u m t p a s a l i n i k e m u n g k i n a n u n t u k m e n c a b u t a t a u m e n a r i k 

k e m b a l i a t a s s e s u a t u h i b a h y a n g t e l a h d i b e r i k a n k e p a d a o r a n g l a i n d i 

Harahap M. Yahya, Op. Cit, him 51 
^ Abdulah 5omad, Pelaksanaan Hukum W a r i s Di Indonesia, Sinar Grafika, Jakarta, 2008. 

Him 96 
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p e r b o l e h k a n , s e d a n g k a n d a l a m p a s a l 2 1 2 K H I d e n g a n s a n g a t t e g a s 

m e n y a t a k a n b a h w a h i b a h t i d a k d a p a t d i t a r i k k e m b a l i k e c u a l i h i b a h o r a n g 

t u a t e r h a d a p a n a k n y a . 

P a r a u l a m a m a z h a b H a n a f i m e n g a t a k a n , o r a n g y a n g m e m b e r i h i b a h 

d i p e r k e n a n k a n d a n s a h b a g i n y a m e n c a b u t p e m b e r i a n n y a s e t e l a h p e m b e r i a n 

i t u d i t e r i m a o l e h o r a n g y a n g d i b e r i , l e b i h - l e b i h b e l u m d i t e r i m a . U l a m a 

m a z h a b M a l i k i m e n g a t a k a n , p i h a k p e m b e r i h i b a h t i d a k m e m p u n y a i h a k 

m e n a r i k k e m b a l i p e m b e r i a n n y a , s e b a b h i b a h a k a d y a n g t e t a p . U l a m a 

m a z h a b S y a f T i m e n e r a n g k a n , a p a b i l a h i b a h t e l a h d i n i l a i s e m p u m a d e n g a n 

a d a n y a p e n e r i m a a n d e n g a n s e i z i n p e m b e r i h i b a h , a t a u p i h a k p e m b e r i h i b a h 

t e l a h m e n y e r a h k a n b a r a n g y a n g d i b e r i k a n , m a k a h i b a h y a n g d e m i k i a n i n i 

t e l a h b e r l a n g s u n g . U l a m a m a z h a b H a m b a l i m e n e g a s k a n , O r a n g y a n g 

m e m b e r i k a n h i b a h d i p e r b o l e h k a n m e n c a b u t p e m b e r i a n n y a s e b e l u m 

p e m b e r i a n i t u d i t e r i m a . ^ ^ 

D e n g a n d e m i k i a n P a s a l 2 1 2 K H I s e j a l a n d a n s e s u a i d e n g a n 

p a n d a n g a n j u m h u r u l a m a y a n g b e r p e n d a p a t b a h w a h i b a h t i d a k d a p a t d i t a r i k 

k e m b a l i k e c u a l i h i b a h o r a n g t u a k e p a d a a n a k n y a , d a n h a l i n i b e r b e d a 

d e n g a n p a n d a n g a n K U H P e r d a t a y a n g d a l a m p a s a l 1 6 8 8 K U H P e r d a t a 

b a h w a h i b a h t i d a k d a p a t d i c a b u t k e m b a l i k e c u a l i d a l a m h a l y a i t u : 

- K a r e n a t i d a k d i p e n u h i s y a r a t - s s y a r a t d e n g a n m a n a p e n g h i b a h a n t e l a h 

' d i l a k u k a n . 

AbdurrrahmSn al-Jaziii, Kitab a l - F i q h 'aid a l - M a z d h i b a l - A r b a 'ah, Beirut: Mr aJ-Fikr, 
1972, Juz III, him. 216. 
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- P e n e r i m a h i b a h t e l a h b e r s a l a h m e l a k u k a n a t a u m e m b a n t u m e l a k u k a n 

k e j a h a t a n y a n g b e r t u j u a n m e n g a m b i l j i w a p e n g h i b a h , a t a u k e j a h a t a n 

l a i n t e r h a d a p p e n g h i b a h . 

- J i k a p e n e r i m a h i b a h m e n o l a k m e m b e r i k a n t u n j a n g a n n a f k a h k e p a d a 

p e m b e r i h i b a h s e t e l a h i a j a t u h m i s k i n . 

D e n g a n d e m i k i a n , p e n d a p a t j u m h u r u l a m a b i l a d i h u b u n g k a a n 

d e n g a n K o m p i l a s i H u k u m I s l a m s a n g a t r e l e v a n . P a s a l 2 1 2 K l U / I n p r e s N o . 

1 / 1 9 9 1 d e n g a n s a n g a t t e g a s m e n y a t a k a n b a h w a h i b a h t i d a k d a p a t d i t a r i k 

k e m b a l i , k e c u a l i h i b a h d a r i o r a n g t u a k e p a d a a n a k n y a , s e d a n g k a n d a l a m 

p a s a l 1 6 8 8 K U H P e r d a t a t e n t a n g p e n a r i k a n k e m b a l i h i b a h y a n g t e l a h 

d i b e r i k a n i t u d i p e r b o l e h k a n . 

B e r d a s a r k a n t i n j a u a n h u k u m p e r d a t a m a u p u n h u k u m i s l a m 

s e h u b u n g a n d e n g a n p e n a r i k a n k e m b a l i h i b a l i y a n g t e l a h d i b e r i k a n 

p e n g h i b a h k e p a d a p e n e r i m a h h i b a h m e l a l u i p u t u s a n h a k i m m a k a t e r h a d a p 

a m a r p u t u s a n h a k i m y a n g t e l a h m e n g a b u l k a n p e r m o h o n a n p e n g g u g a t d a l a m 

p e r k a r a N o . l 8 0 / P d t / 1 9 9 7 / P T . S m g d i p e n g a d i l a n t i n g g i S e m a r a n g , a t a s 

h i b a h R a m i j a n L i m p u n g k e p a d a W a r t i n a k a r e n a a l a s a n k e m a n u s i a n d i m a n a 

s e o r a n g a n a k w a j i b b e r b a k t i k e p a d a o r a n g t u a n y a (Birrul Walidaini) s e p e r t i 

m e r a w a t o r a n g t u a n y a y a n g m a s i h h i d u p p a d a m a s a h a r i t u a n y a . ( u s i a 

" R. Subekti, Op. Cit, him. 104. 
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l a n j u t ) . H a l i n i y a n g m e n j a d i a l a s a n B a p a k R a m i j a n L i m p u n g m e m b a t a l k a n 

h i b a h s e b i d a n g t a n a h y a n g t e l a h d i b e r i k a n k e p a d a W a r t i n a a n a k n y a . 

J i k a d i h u b u n g k a n d e n g a n k e t e n t u a n h i b a h d i d a l a m h u k u m p e r d a t a t e r d a p a t 

k o r e i a s i p o s i t i f d e n g a n p a s a l 1 6 8 8 K H U P e r d a t a p o i n ( c ) y a n g m e n j e l a s k a n 

b a h w a h i b a h d a p a t d i t a r i k k e m b a l i ''apabila penerima hibah menolak 

memberi nafkah atau tunjangan kepada pemberi hibah, setelah 

penghibah jatuh miskin**. 

D e m i k i a n p u l a p a d a k a s u s h i b a h y a n g d i p u t u s P e n g a d i l a n N e g e r i 

S e m a r a n g d a l a m g u g a t a n p e r d a t a N o . 9 5 / P d t . G / 2 0 0 4 / P N . S M G . d a l a m a m a r 

p u t u s a n n y a m e n c a b u t a t a u n i e m b a t a l k a n h i b a h t a n a h o l e h p e n g u g a t d a i a m 

h a l i n i A . M a c h m o e d H a s a n k e p a d a A b d u l R a z a k A l i S u b e k t i , s e l a k u 

m e n d a t a r i s Y a y a s a n P o n d o k M o d e m K y a i P e n d a m a r a n S e m a r a n g , y a n g 

m a n a t e l a h b e r b u a t t i d a k p a t u t ( t i d a k t e r p u j i ) y a k n i m e n g a l i h k a n h i b a h 

t a n a h u n t u k y a y a s a n p o n d o k t e r s e b u t m e n j a d i t a n a h h i b a h m i l i k p r i b a d i , h a l 

i n i d a p a t d i a r t i k a n m e r u s a k i s i d a n t u j u a n p e r j a n j i a n h i b a h (Breach Of 

Contract). K a l a u k a s u s t e r s e b u t d i h u b u n g k a n t e r h a d a p k e t e n t u a n d a l a m 

K H I m a k a t i d a k t e r d a p a t k e t e n t u a n y a n g t e g a s k a r e n a p a d a p r i n s i p n y a 

h i b a h m e n u r u t K H I t i d a k d a p a t d i t a r i k k e m b a l i , k e c u a l i h i b a h o r a n g t u a 

t e r h a d a p a n a k n y a . A r t i n y a k a s u s y a n g k e d u a i n i b e r s i f a t k a s u i s t i k h i b a h 

m e n u r u t t i n j a u a n h a t i n u r a n i H a k i m u n t u k m e m u t u s p e r k a r a s e a d i l -

a d i l n y a (Ex Equo Et Bono). 



B A B I V 

PENUTUP 

B e r d a s a r k a n u r a i a n - u r a i a n p a d a b a b - b a b s e b e l u m n y a , m a k a d a p a t 

d i a m b i l k e s i m p u l a n d a n s a r a n s e b a g a i b e r i k u t : 

A. Kesimpulan 

1 . B e r d a s a r k a n h u k u m i s l a m p e n a r i k a n k e m b a l i h i b a h y a n g t e l a h d i b e r i k a n 

p e n g h i b a h k e p a d a p e n e r i m a h i b a h , t e r d a p a t d a l a m p a s a l 2 1 2 K H I 

" b a h w a h i b a h t i d a k d a p a t d i t a i i k k e m b a l i k e c u a l i h i b a h d a r i o r a n g t u a 

t e r h a d a p a n a k n y a " . H a l i n i d i p e r k u a t d e n g a n p e n d a p a t j u m h u r u l a m a . 

B e r d a s a r k a n h u k u m K U H P e r d a t a h i b a h t i d a k d a p a t d i t a r i k k e m b a l i 

k e c u a l i k a r e n a s e b a b - s e b a b y a n g d i a t u r d a l a m p a s a l 1 6 8 8 K U H P e r d a t a , 

b a h w a h i b a h t i d a k d a p a t d i t a r i k k e m b a l i k e c u a l i d a l a m h a l : 

- K a r e n a t i d a k d i p e n u h i s y a r a t - s s y a r a t d e n g a n m a n a p e n g h i b a h a n 
t e l a h d i l a k u k a n . 

- P e n e r i m a h i b a h i e l a h b e r s a l a h m e l a k u k a n a t a u m e m b a n t u 
m e l a k u k a n k e j a h a t a n y a n g b e r t u j u a n m e n g a m b i l j i w a p e n g h i b a h , 
a t a u k e j a h a t a n l a i n t e r h a d a p p e n g h i b a h . 

- J i k a p e n e r i m a h i b a h m e n o l a k m e m b e r i k a n t u n j a n g a n n a f k a h 
k e p a d a p e m b e r i h i b a h s e t e l a h i a j a t u h m i s k i n . 

2 . D a l a m t i n j a u a n h u k u m i s l a m d a n h u k u m p e r d a t a t e n t a n g k e b o l e h a n 

p e n a r i k a n k e m b a l i h i b a h y a n g t e l a h d i b e r i k a n p e n g h i b a h k e p a d a p e n e r i m a 

h i b a h m e l a l u i p u t u s a n h a k i m t i d a k a d a p e r b e d a a n y a n g p r i n s i p b a h w a h i b a h 

y a n g d i b e r i k a n t i d a k d a p a t d i t a r i k k e m b a l i k e c u a l i s e b a b - s e b a b y a n g k h u s u s 

m e n g i n g a t p u t u s a n h a k i m d i a m b i l b e r d a s a r k a n p r i n s i p - p r i n s i p h u k u m y a n g 
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s u d a h t e r t u a n g d i d a l a m k e t e n t u a n p e r u n d a n g - u n d a n g a n d a n m e n g u n a k a n 

h a t i n u r a n i h a k i m u n t u k m e m u t u s p e r k a r a s e a d i l - a d i l n y a (Ex Equo Et Bono) 

s e p e r t i m e m b e r i k a n m a k n a y a n g l e b i h d a l a m d a n l e b i h l u a s a t a s p o k o k 

p e r k a r a d a l a m r a n g k a m e m p e r o l e h k e b e n a r a n h u k u m a t a s p e r k a r a y a n g 

s e d a n g d i h a d a p i h a k i m . 

B. Saran 

1 . M e n g i n g a t b a n y a k n y a k a s u s t e n t a n g p e n a r i k a n k e m b a l i h i b a h y a n g 

t e r j a d i , d i h a r a p k a n b a i k p e m b e r i h i b a h m a u p u n p e n e r i m a h i b a h h a r u s 

m e m a h a m i b e t u l d a n m e m e n u h i s y a r a t s e r t a k e t e n t u a n y a n g s u d a h d i a t u r 

d a l a m m e l a k s a n a k a n p e n g h i b a h a n t e r s e b u t a g a r h a l i n i d a p a t m e n g u r a n g i 

s e r t a t i d a k t e r j a d i l a g i k a s u s p e m b a t a l a n a t a u p e n a r i k a n k e m b a l i h i b a h d i 

k e m u d i a n h a r i . 

2 . A d a n y a p e r b e d a a n p a n d a n g a n a n t a r a K U H P e r d a t a d e n g a n K H I 

m e n g e n a i p e m b a t a l a n a t a u p e n a r i k a n k e m b a l i h i b a h , s e b a i k n y a 

p e n g a d i l a n m e m b u a t s e m a c a m a c u a n y a n g d a p a t d i p e d o m i a p a k a h 

b e r b e n t u k s u r a t e d a r a n ( S E M A ) u n t u k p e r a d i l a n u m u m , d a n a t a u f a t w a 

u l a m a u n t u k p e r a d i l a n a g a m a . 
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B. Peraturan Perundang - Undangan 

- K i t a b U n d a n g - U n d a n g H u k u m P e r d a t a ( B u r g e l i j k W e t b o e k ) 

- K o m p i l a s i H u k u m I s l a m ( K H I ) 

C. Internet 

Didksesdi\ihTary.walisongoMcJcFdigilib/fik^^ 
kunhari2I0-4078-I-2]03177_'p.pdf. 

D i a k s e s d i h t t p : / / w w w . l i b r a r y . u p n v j . a c . i d / p d f / s 1 h u k u m 0 9 / 2 0 5 7 1 1 0 5 0 / b a b 2 . p 
d f , B A B I I , Sekilas Tentang Hibah Wakaf. 

D i a k s e s . h t t p : / / w w w . h u k u m o n l i n e x o m / k l i n i k / d e t a i l / l t 5 2 d 3 e e l 5 6 3 2 d 4 / p r o 5 e 
dur-hibah-kepada-keponakan.-p.pdf. 

http://www.library
http://www.hukumonlinexom/klinik/detail/lt52d3eel5632d4/pro5e


O U T L I N E S K R I P S I 

J u d u l : P E N A R I K A N K E M B A L I H I B A H Y A N G T E L A H D I 
B E R I K A N P E N G H I B A H K E P A D A P E N E R I M A H I B A H 
M E L A L U I P U T U S A N H A K E M D A L A M T I N J A U A N 
H U K U M I S L A M D A N H U K I T M P E R D A T A 

P E R M A S A L A H A N : 

1 . B ^ a i m a n a k a h k e t e n t u a n H u k u m p e n a r i k a n k e m b a l i h i b a h 
y a n g t e l a h d i b e r i k a n p e n g h i b a h k e p a d a p e n e r i m a h i b a h 
d i t i n j a u b e r d a s a r k a n h u k u m I s l a m d a n H u k u m P e r d a t a ? 

2 . B a g a i m a n a k a h t i n j a u a n H u k u m I s l a m d a n H u k u m P e r d a t a 
t e n t a n g p e n a r i k a n k e m b a l i I i i b a h y a n g t e l a h d i b e r i k a n 
p e n g h i b a h k e p a d a p e n e r i m a h i b a h m e l a l u i p u t u s a n H a k i m ? 

B A B I P E N D A H U L U A N 

A . L a t a r B e l a k a n g 
B . . R u m u s a n M a s a l a h 
C . R u a n g L i n g k u p D a n T u j u a n 
D . M e t o d e P e n e l i t i a n 
E . S i s t e m a t i k a P e n e l i t i a n 

B A B n T I N J A U A N P U S T A K A 

1 , H i b a h M e n u r u t H u k u m I s l a m 
A . P e n g e r t i a n d a n D a s a r H u k u m 
B . S y a r a t , R u k u n d a n H u k u m H i b a h 
C . F u n g s i d a n H i k m a h H i b a h 
D . P e n a r i k a n H i b a h 
E . I n t i s a r i Pa sa l -pa sa l H i b a h d a l a m K H I 

2 . H i b a h M e n u r u t K i t a b U n d a n g - U n d a n g H u k u m P e r d a t a 
A . P e n g e r t i a n d a n U n s u r - u n s u r H i b a h 
B . S y a r a t d a n M e k a n i s m e P e n g h i b a h a n 
C . H i b a h y a n g d i l a r a n g d a l a m K U H P e r d a t a 
D . I n t i s a r i Pa sa l -pa sa l H i b a h d a l a m K U H P e r d a t a 



B A B in P E M B A H A S A N 
1 . B a g a i m a n a k a h k e t e n t u a n h u k u m p e n a r i k a n k e m b a l i h i b a h y a n g t e l a h 

d i b e r i k a n p e n g h i b a h k e p a d a p e n e r i m a h i b a h d i t i n j a u b e r d a s a r k a n 
h u k u m I s l a m d a n H u l c u m P e r d a t a ? 

2 . B a g a i m a n a k a h t i n j a u a n H u k u m I s l a m d a n h u k u m P e r d a t a t e n t a n g 
p e n a r i k a n k e m b a l i h i b a h y a n g t e l a h d i b e r i k a n p e n g h i b a h k e p a d a 
p e n e r i m a h i b a h m e l a l u i p u t u s a n H a k i m ? 

B A B I V P E N U T U P 
A . K e s i m p u l a n 
B . S a r a n 

D A F T A R P U S T A K A 

S A R A N 



UNIVERSITAS MUHAMMADIYAH PALEMBANG 
FAKULTAS HLTOJM 

R E K O M E N D A S I D A N P E M B I M B I N G S K R I P S I 
N a m a : A n t o n A f r i s o n 
N i m - . 50 2 0 1 0 4 1 6 
P r o g r a m S t u d y : I l m u H u k u m 
P r o g r a m K e k h u s u s a n : H u k u m P e r d a t a 
J u d u l S k r i p s i : P E N A R I K A N K E M B A L I fflBAH Y A N G T E L A H D I 

B E R I K A N M E N U R U T K I T A B U N D A N G - U N D A N G 
H U K U M P E R D A T A D A N K O M P I L A S I H U K U M 
I S L A M 

I . R e k o m e n d a s i K e t u a B a g i a n 
a. R e k o m e n d a s i 

b . U s u i P e m b i m b i n g 

: H u k u m P e r d a t a 

P a l e m b a n g ,^ S e p t e m b e r 2 0 1 4 
K e t u a B a g i a n 

M u l y a d i T a n z i l i , S H , . M H 

n . P e n e t a p a n P e m b i m b i n g S k r i p s i O l e h W a k i l D e k a n I 

^ * ^ ^ I * a l e m b a n g , S e p t e m b e r 2 0 1 4 
i ^ i ^ J ^ ^ l D e k a n l 



L a m p i r a n 
P e r i h a l 
K e p a d a 

O u t l i n e S k r i p s i 
P e n e l i t i a n H u k u m d a n P e n u l i s a n S k r i p s i 
P e m b i m b i n g A k a d e m i k F a k u l t a s H u k u m U M P 
D i P a l e m b a n g 

S a y a y a n g b e r t a n d a t a n g a n d i b a w a h i n i : 
N a m a , : A n t o n A f r i s o n 
N i m : 5 0 2 0 1 0 4 1 6 
P r o g r a m K e k h u s u s a n : H u k u m P e r d a t a 
P a d a s e m e s t e r g a n j i l T a h u n K u l i a h 2 0 1 4 / 2 0 1 5 s u d a h m e n y e l e s a i k a n 
p r o g r a m b e b a n s t u d y y a n g m e l i p u t i M P K , M K K , M K B , M P B , 
M B B ( 1 3 3 S K S ) . 

D e n g a n i n i m e n g a j u k a n p e r m o h o n a n u n t u k P e n e l i t i a n H u k u m d a n 
P e n u l i s a n S k r i p s i d e n g a n J u d u l : 
P E N A R I K A N K E M B A L I fflBAH Y A N G T E L A H 
D I B E R I K A N M E N U R U T K I T A B U N D A N G - U N D A N G 
H U K U M P E R D A T A D A N K O M P I L A S I H U K U M I S L A M 

D e m i k i a n l a h a tas p e r k e n a a n B a p a k d i u c a p k a n t e r i m a k a s i h , 
W a s s a l a m , 

P a l e m b a n g , S e p t e m b e r 2 0 1 4 
P e m o h o n . . 

R e k o m e n d a s i P A . Y b s : 

P e m b i m b i n g A k a d e m i k 



UNIVERSITAS MUHAMMADIYAH PALEMBANG 
FAKULTAS HUKUM 

R E K O M E N D A S I D A N P E M B I M B I N G S K R I P S I 

N a m a 
N i m 
P r o g r a m S t u d y 
P r o g r a m K e k h u s u s a n 

A n t o n A f r i s o n 
5 0 2 0 1 0 4 1 6 
I l m u H u k u m 
H u k u m P e r d a t a 

J u d u l S k r i p s i : P E N A R I K A N K E M B A L I H I B A H Y A N G T E L A H 
D I B E R I K A N P E N G H I B A H K E P A D A P E N E R I M A 
H I B A H M E L A L U I P L T ' U S A N H A K I M D A L A M 
T I N J A U A N H U K U M I S L A M D A N H U K U M P E R D A T A 

I . Rekomendasi Ketua Bagian 
a . R e k o m e n d a s i 

b . U s u i P e m b i m b i n g 

: Hukum Perdata 

•UilMLJirpM'i.-.M-^^'^ 

P a J e m b a n g , ' 2 ' ^ e p t e m b e r 2 0 1 4 
K e t u a B a g i a n 

Mulyadi Tanzili, S H , . M H 

I I . Penetapan Pembimbing Skripsi Oleh Wakil Dekan I 
, (4tl^\ fi^rahfp^^ J l 4 - '^^^ ^ 

P a l e m b a n g , S e p t e m b e r 2 0 1 4 



L a m p i r a n 
P e r i h a l 
K e p a d a 

: O u t l i n e S k r i p s i 
; P e n e l i t i a n H u k u m d a n P e n u l i s a n S k r i p s i 
: P e m b i m b i n g A k a d e m i k F a k u l t a s H u k u m U M P 

D i P a l e m b a n g 

S a y a y a n g b e r t a n d a t a n g a n d i b a w a h i n i : 
N a m a | : A n t o n A f r i s o n 
N i m . : 5 0 2 0 1 0 4 1 6 
P r o g r a m K e k h u s u s a n : H u k u m P e r d a t a 
P a d a s e m e s t e r g a n j i l T a h u n K u l i a h 2 0 1 4 / 2 0 1 5 s u d a h m e n y e l e s a i k a n 
p r o g r a m b e b a n s t u d y y a n g m e l i p u t i M P K , M K K , M K B , K I P B , 
M B B { 1 3 3 S K S ) . 

D e n g a n i n i m e n g a j u k a n p e r m o h o n a n u n t u k P e n e l i t i a n H u k u m d a n 
P e n u l i s a n S k r i p s i d e n g a n J u d u l : 
P K N A U I K A N K K M B A L I H I B A H Y A N G T E L A H 
D I I I F . K I K A N r F . N ( ; i i n U H K E P A D A P E N E R I M A 
U l l l A H M E L A U I I P U I U S A N H A K I M D A L A M 
T I N J A U A N H U K U M I S L A M D A N H U K U M P E R D A T A 

D e m i k i a n l a h a t a s p e r k e n a a n B a p a k d i u c a p k a n t e r i m a k a s i h , 
W a s s a l a m . 

P a l e m b a n g , S e p t e m b e r 2 0 1 4 
P e m o h o n . . 

on 

R e k o m e n d a s i P A . Y b s : 

P e m b i m b i n g A k a d e m i k 



P E R i N Y A T A A N 

Saya y a n g bertanda tangan d i b a w a h i n i 

N a m a A n t o n A f r i s o n 

N i m 5 0 2 0 1 0 4 1 6 

P r o g r a m S t u d y I l m u H u k u m 

1 . B e n a r s k r i p s i y a n g s a y a b u a t d e n g a n j u d u l " P e n a r i k a n K e m b a l i 
H i b a h Y a n g T e l a h D i B e r i k a n P e n g h i b a h K e p a d a P e n e r i m a 
H i b a h M e l a l u i P u t u s a n H a k i m D a l a m T i n j a u a n H u k u m 
P e r d a t a D a n H u k u m I s l a m " M e r u p a k a n h a s i l k a r y a o r s i n i l 
k a r y a s a y a s e n d i r i d a n b u k a n h a s i l t u l i s a n o r a n g l a i n d a n 
b e l u m p e m a h d i p u b l i k a s i k a n b a i k d a l a m l i n g k u n g a n F a k i U t a s 
H u k u m U n i v e r s i t a s M u h a m m a d i y a h P a l e m b a n g m a u p u n d a l a m 
p a d a p e r g u r u a n t i n g g i a t a u l e m b a g a l a i n . 

2 . B e n a r s k r i p s i y a n g s a y a b u a t sesua i d e n g a n a r a h a n a t a u b i m b i n g a n 
y a n g d i b e r i k a n o l e h p e m b i m b i n g s k r i p s i . 

3 . A p a b i l a t e r j a d i d i k e m u d i a n h a r i p e m y a t a a n a i i g k a 1 d a n 2 t i d a k 
benar , m a k a s a y a b e r s e d i a m e n e r i m a s a n k s i a k a d e m i k b e m p a 
p e n c a b u t a n g e l a r y a n g t e l a h d i p r o l e h k a r e n a s k r i p s i i n i , s e r t a 
s a n k s i l a i i m y a y a n g b e r l a k i d i p e r g u r u a n t i n g g i 
U n i v e r s i t a s M u h a m m a d i y a h P a l e m b a n g . 

Pa lembang, September 2 0 1 4 

Anton Afrison 
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