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ABSTRAK 

PENYELESAIAN S E N G K E T A SEWA MENYEWA KIOS ANTARA 
PEDAGANG DENGAN DINAS PASAR BARU KOTA BATURAJA 

Feni Gustiani 

P a s a r B a r u d i K o t a B a t u r a j a m e r u p a k a n k a w a s a n b a g i m a s y a r a k a t 
K o t a B a t u r a j a u n t u k m e l a k u k a n t r a n s a k s i e k o n o m i s e p e r t i j u a l b e l i , t u k a r m e n u k a r 
d a n I a i n - l a i n . P a s a r m e r u p a k a n t e m p a t t e r j a d i n y a t r a n s a k s i e k o n o m i y a n g 
b e r p e r a n d a l a m m e m e n u h i h i d u p o r a n g b a n y a k s e h i n g g a n e g a r a b e r t a n g g u n g 
j a w a b a t a s p e n y e d i a a n f a s i l i t a s p e l a y a n a n u m u m y a n g l a y a k . P e i a k s a n a a n n y a 
d a p a t d i l i m p a h k a n k e p a d a P e m e r i n t a h D a e r a h d a n m a s y a r a k a t . . O l e h s e b a b i t u 
m u n c u l l a h s u a t u p e r i k a t a n a n t a r a P e m e r i n t a h K o t a y a i t u D i n a s P a s a r B a r u K o t a 
B a t u r a j a d e n g a n M a s y a r a k a t a t a u p e d a g a n g y a n g d i s e b u t d e n g a n p e i j a n j i a n . 
P e r j a n j i a n t e r s e b u t s e r i n g k i t a d e n g a r , y a i t u p e r j a n j i a n s e w a m e n y e w a . S e w a 
m e n y e w a a d a l a h s u a t u p e i j a n j i a n d e n g a n m a n a p i h a k y a n g s a t u m e n g i k a t k a n 
d i r i n y a u n t u k m e m b e r i k a n k e p a d a p i h a k y a n g l a i n n y a k e n i k m a t a n d a r i s e s u a t u 
b a r a n g , s e l a m a s u a t u w a k t u t e r t e n t u d a n d e n g a n p e m b a y a r a n s u a t u h a r g a y a n g 
o l e h p i h a k y a n g t e r s e b u t t e r a k h i r i t u d i s a n g g u p i p e m b a y a r a n n y a . P a s a l 1 5 4 8 B . W . 
m e n g e n a i p e r j a n j i a n s e w a m e n y e w a . 

T u j u a n p e n e l i t i a n i n i u n t u k m e n g e t a h u i p r o s e d u r p e l a k s a n a a n p e i j a n j i a n 
s e w a m e n y e w a k i o s a n t a r a p e d a g a n g d e n g a n D i n a s P a s a r B a r u K o t a B a t u r a j a d a n 
u n t u k m e n g e t a h u i p e n y e l e s a i a n s e n g k e t a s e w a m e n y e w a k i o s a n t a r a p e d a g a n g 
d e n g a n D i n a s P a s a r B a r u K o t a B a t u r a j a . P e n e l i t i a n y a n g d i l a k u k a n a d a l a h 
m e n g g u n a k a n j e n i s p e n e l i t i a n e m p r i s y a n g b e r s i f a t d e s k r i f t i f ( m e n g g a m b a r k a n ) 
Y a n g d i a m b i l d a r i d a t a s e k u n d e r d e n g a n m e l a k u k a n w a w a n c a r a d a n m e n g e l o l a 
d a t a d a r i b a h a n h u k u m p r i m e r , b a h a n h u k u m s e k u n d e r , d a n b a h a n h u k u m t e r t i e r . 

B e r d a s a r k a n b a s i l p e n e l i t i a n m a k a d a p a t d i k a t a k a n b a h w a P r o s e d u r 
P e l a k s a n a a n P e r j a n j i a n S e w a M e n y e w a K i o s A n t a r a P e d a g a n g d e n g a n D i n a s 
P a s a r B a r u K o t a B a t u r a j a y a i t u p i h a k p e d a g a n g m e n g a j u k a n S u r a t P e r m o h o n a n , 
k e m u d i a n K e p a l a D i n a s U n i t P a s a r B a r u K o t a B a t u r a j a m e m b e r i k a n D i s p o s i s i , 
a p a b i l a S u r a l P e r m o h o n a n d i t e r i m a , m a k a p i h a k D i n a s t e r s e b u t m e m b u a t k a n S u r a l 
P e i j a n j i a n S e w a M e n y e w a K i o s , d e n g a n P e r s y a r a t a n s e b a g a i b e r i k u t : 

a. M e n g a j u k a n s u r a l p e r m o h o n a n k e p a d a B u p a t i B a t u r a j a , 
b . M e l e n g k a p i d a t a , y a i t u m e n g e n a i n i d e n t i t a s p a r a p i h a k , 
c. M e l a m p i r k a n N o m o r P o k o k W a j i b P a j a k s e r t a m e l a m p l r k a n P a j a k 

B u m i d a n B a n g u n a n . 
A p a b i l a s e m u a p e r s y a r a t a n t e r s e b u t t e l a h d i p e n u h i , m a k a S u r a t P e i j a n j i a n 

S e w a M e n y e w a K i o s d a p a t d i t a n d a t a n g a n i o l e h k e d u a b e l a h p i h a k . A d a p u n 
P e n y e l e s a i a n S e n g k e t a S e w a M e n y e w a K i o s a n t a r a P e d a g a n g d e n g a n D i n a s P a s a r 
B a r u K o l a B a t u r a j a y a i t u p e n y e l e s a i a n n y a d i l a k u k a n d e n g a n m e l a k u k a n 
m u s y a w a r a h m u f a k a t , a g a r t e r c a p a i n y a j a l a n d a m a i . A k a n t e t a p i , a p a b i l a c a r a i n i 
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t i d a k m e n d a p a t k a n j a l a n k e l u a m y a , m a k a b a r u l a h p e r m a s a l a h a n i n i d i s e l e s a i k a n 
m e l a l u i j a l u r h u k u m y a i t u m e l a l u i P e n g a d i l a n N e g e r i K o t a B a t u r a j a . 

K a t a K u n c i : P e r j a n j i a n , S e w a M e n y e w a , P e n y e l e s a i a n S e n g k e t a . 
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K A T A P E N G A N T A R 

A s s a l a m u ^ a l a i k u m W r . W b . 

A l h a m d u l i l l a h , p u j i d a n s y u k u r k e p a d a A l l a h S W T , s e r t a s h a l a w a t d a n 

s a l a m y a n g t a k h e n t i - h e n t i n y a k e p a d a N a b i M u h a m m a d S A W . P e n u l i s 

m e n g u c a p k a n t e r i m a k a s i h k e p a d a p i h a k - p i h a k y a n g t e l a h b a n y a k m e m b a n t u 

u n t u k m e n y e l e s a i k a n s k r i p s i i n i . D e n g a n j u d u l : " P E N Y E L E S A I A N 

S E N G K E T A S E W A M E N Y E W A K I O S A N T A R A P E D A G A N G D E N G A N 

D I N A S P A S A R B A R U K O T A B A T U R A J A " . 

S k r i p s i i n i d i t u l i s s e b a g a i s a l a h s a t u s y a r a t u n t u k m e n e m p u h u j i a n s a r j a n a 

h u k u m p a d a F a k u l t a s H u k u m U m v e r s i t a s M u h a m m a d i y a h P a l e m b a n g , p e n u l i s 

m e n y a d a r i b a h w a d a l a m p e n u l i s a n s k r i p s i i n i b a n y a k k e k u r a n g a n d a n m a s i h j a u h 

d a r i s e m p u m a s e b a g a i m a n a m e s t i n y a p e n u a n g a n t u l i s a n i l m i a h , o l e h s e b a b i t u 

p e n u l i s s a n g a t m e n g h a r a p k a n s a r a n d a n k r i t i k y a n g s i f a t n y a m e m b a n g u n b a g i 

k e s e m p u m a a n m a t e r i s k r i p s i i n i , s e l a i n i t u j u g a p e n u l i s m e n g h a r a p k a n s k r i p s i i n i 

d a p a t b e r m a n f a a t b a g i p e n g e t a h u a n i l m u h u k u m , k h u s u s n y a y a n g b e r h u b u n g a n 

d e n g a n h u k u m p e r d a t a . 

D a l a m m e n y e l e s a i k a n m e n u l i s s k r i p s i i n i , p e n u l i s b a n y a k m e n d a p a t 

b i m b i n g a n n a s e h a t d a n s a r a n b a g i b e r b a g a i p i h a k , u n t u k i t u p e n u l i s d e n g a n s e g a l a 

k e t u l u s a n d a n k e r e n d a h a n h a t i d e n g a n m e n g u c a p k a n t e r i m a k a s i h d a n r a s a h o r m a t 

k e p a d a : 
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m e r e k a . 

W a s s a l a m u * a l a i k u m W r . W b . 

P a l e m b a n g , A p r i l 2 0 1 6 

P e n u l i s , 

F E N I GUSTIANI 
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BAB I 

PENDAHULUAN 

A. Latar Belakang 

P a s a r B a r u d i K o t a B a t u r a j a m e r u p a k a n k a w a s a n b a g i m a s y a r a k a t 

K o t a B a t u r a j a u n t u k m e l a k u k a n t r a n s a k s i e k o n o m i s e p e r t i j u a l b e l i , t u k a r 

m e n u k a r d a n I a i n - l a i n . P a s a r m e r u p a k a n t e m p a t t e r j a d i n y a t r a n s a k s i e k o n o m i 

y a n g b e r p e r a n d a l a m m e m e n u h i h i d u p o r a n g b a n y a k s e h i n g g a n e g a r a 

b e r t a n g g u n g j a w a b a t a s p e n y e d i a a n f a s i l i t a s p e l a y a n a n u m u m y a n g l a y a k . 

P e i a k s a n a a n n y a d a p a t d i l i m p a h k a n k e p a d a P e m e r i n t a h D a e r a h d a n 

m a s y a r a k a t H u k u m A d a t , s e p a n j a n g h a l i t u d i p e r l u k a n d a n t i d a k b e l e n t a n g a n 

d e n g a n k e p e n t i n g a n N a s i o n a l . 

P e m e r i n t a h D a e r a h d a l a m h a l i n i : D i n a s P a s a r B a r u b e r w e n a n g 

d a l a m m e n g e l o l a h P a s a r B a r u u n t u k k e p e n t i n g a n m a s y a r a k a t K o t a B a t u r a j a . 

D a l a m k e p e n t i n g a n i n i , D i n a s t e r k a i t d a p a t m e n g a l i h k a n k e p a d a m a s y a r a k a t 

a t a u p e d a g a n g u n t u k m e n d a p a t k a n s u a t u K i o s d e n g a n i z i n d a n m e m b a y a r 

s e w a m e n y e w a . O l e h s e b a b i t u m u n c u l l a h s u a t u p e r i k a t a n a n t a r a P e m e r i n t a h 

K o t a y a i t u D i n a s P a s a r B a r u K o t a B a t u r a j a d e n g a n M a s y a r a k a t a t a u p e d a g a n g 

y a n g d i s e b u t d e n g a n p e r j a n j i a n . P e r j a n j i a n t e r s e b u t s e r i n g k i t a d e n g a r , y a i t u 

p e r j a n j i a n s e w a m e n y e w a . 

S e w a m e n y e w a a d a l a h s u a t u p e r j a n j i a n d e n g a n m a n a p i h a k y a n g s a t u 

m e n g i k a t k a n d i r i n y a u n t u k m e m b e r i k a n k e p a d a p i h a k y a n g l a i n n y a 

k e n i k m a t a n d a r i s e s u a t u b a r a n g , s e l a m a s u a t u w a k t u t e r t e n t u d a n d e n g a n 

1 
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p e m b a y a r a n s u a t u h a r g a y a n g o l e h p i h a k y a n g t e r s e b u t t e r a k h i r i t u d i s a n g g u p i 

p e m b a y a r a n n y a . P a s a l 1 5 4 8 B . W . m e n g e n a i p e r j a n j i a n s e w a m e n y e w a . ' ^ 

D a l a m s u a t u p e r j a n j i a n s e w a m e n y e w a a t a u p e r j a n j i a n y a n g l a i n , 
m u n g k i n a k a n t i m b u l p e r b u a t a n y a n g d i s e b u t w a n p r e s t a s i . A r t i d a r i 
w a n p r e s t a s i t e r s e b u t a d a l a h a p a b i l a s i b e r u t a n g ( d e b i t u r ) t i d a k m e l a k u k a n a p a 
y a n g d i j a n j i k a n n y a , a t a u t i d a k m e l a k s a n a k a n k e w a j i b a n n y a . D a l a m p a s a l 
1 2 3 9 K i t a b U n d a n g U n d a n g H u k u m P e r d a t a d i t e r a n g k a n b a h w a t i a p - t i a p 
p e r i k a t a n u n t u k b e r b u a t s e s u a t u , a t a u u n t u k t i d a k b e r b u a t s e s u a t u , a p a b i l a s i 
b e r u t a n g t i d a k m e m i l i k i k e w a j i b a n n y a , m e n d a p a t k a n p e n y e l e s a i a n n y a d a l a m 
k e w a j i b a n m e m b e r i k a n p e n g g a n t i a n b i a y a , g a n t i r u g i , d a n b u n g a . A k a n t e t a p i , 
d a l a m p a s a l 1 2 4 1 K i t a b U n d a n g U n d a n g H u k u m P e r d a t a d i t e n t u k a n , a p a b i l a 
p e r i k a t a n t i d a k d i l a k s a n a k a n n y a , m a k a s i b e r p i u t a n g b o l e h j u g a d i k u a s a k a n 
s u p a y a d i a s e n d i r i l a h m e n g u s a h a k a n p e l a k s a n a a n y a a t a s b i a y a s i b e r u t a n g . ^ ^ 

W a n p r e s t a s i ( k e l a l a i a n ) m e m p u n y a i a k i b a t - a k i b a t y a n g b e g i t u 

p e n t i n g , m a k a h a r u s d i t e t a p k a n l e b i h d a h u l u a p a k a h s i b e r u t a n g ( d e b i t u r ) 

m e l a k u k a n w a n p r e s t a s i a t a u l a l a i , d a n k a l a u i t u d i s a n g k a l o l e h n y a , h a r u s 

d i b u k t i k a n s e c a r a m u s y a w a r a h m u f a k a t a t a u n e g o i s a s i a n t a r a k r e d i t u r d a n 

d e b i t u r , a p a b i l a t i d a k d a p a t d i s e l e s a i k a n s e c a r a m u s y a w a r a h m u f a k a t m a k a 

d a p a t d i s e l e s a i k a n d i m u k a h a k i m . K a d a n g - k a d a n g j u g a t i d a k m u d a h u n t u k 

m e n g a t a k a n b a h w a s e s e o r a n g l a l a i a t a u a l p a . K a r e n a m e n g e n a i p e r j a n j i a n 

u n t u k m e n y e r a h k a n s u a t u b a r a n g a t a u u n t u k m e l a k u k a n s u a t u p e r b u a t a n , j i k a 

d a l a m p e r j a n j i a n t i d a k d i t e r a p k a n b a t a s w a k t u n y a t e t a p i s i b e r u t a n g ( d e b i t u r ) 

a k a n d i a n g g a p l a l a i d e n g a n l e w a t n y a w a k t u y a n g d i t e n t u k a n , p e l a k s a n a a n 

p r e s t a s i i t u h a r u s l e b i h d a h u l u d i t a g i h a t a u k e p a d a d e b i t u r i t u h a r u s 

d i p e r i n g a t k a n b a h w a k r e d i t u r m e n g h e n d a k i p e l a k s a n a a n p e r j a n j i a n . P a d a 

p e r i k a t a n - p e r i k a t a n u n t u k m e n y e r a h k a n s e s u a t u , w a n p r e s t a s i b i a s a n y a 

'̂R-Subekti, 2014, Aneka Perjanjian, Citra Aditya Bakti Surabaya, him 39. 
^ 'R.Soeroso, 2011, Perjanjian Di Bawah Tangan: Pedoman Praktis Pembuatan dan 

Aplikasi Hukum, Sinar Grahka Jakarta, him 28. 
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b e r a k i b a t p e n g g a n t i a n k e r u g i a n . H a s i l i n i s a n g a t m e m u a s k a n , a p a b i l a k i t a 

m e n g h a d a p i p e r i k a t a n - p e r i k a t a n y a n g t e r d i r i a t a s p e n y e r a h a n s e j u m l a h u a n g . 

A k a n t e t a p i k u r a n g m e m u a s k a n a p a b i l a p r e s t a s i i t u t e r d i r i a t a s 

p e n y e r a h a n s e b u a h b a r a n g , a p a b i l a a d a k e s e p a k a t a n b a r u a n t a r a k r e d i t u r d a n 

d e b i t u r . D a l a m h u b u n g a n i n i , t e l a h d i p e r s o a l k a n a p a k a h p e r j a n j i a n i t u s u d a h 

b a t a l k a r e n a k e l a l a i a n p i h a k d e b i t u r a t a u k a h h a m s d i b a t a l k a n o l e h p e n g e l o l a 

p a s a r ( D i n a s P a s a r ) . 

T e n t u s a j a k e d u a b e l a h p i h a k y a n g m e l a k u k a n s e w a m e n y e w a d a p a t 

j u g a m e m b u a t a l t e m a t i f k e t e n t u a n - k e t e n t u a n b a h w a p e m b a t a l a n i n i d a p a t 

d i u c a p k a n s e c a r a m u s y a w a r a h m u f a k a t a n t a r a k r e d i t u r d a n d e b i t u r , s e h i n g g a 

p e r j a n j i a n d e n g a n s e n d i n n y a a k a n h a p u s m a n a k a l a s a t u p i h a k t i d a k 

m e m e n u h i k e w a j i b a n . 

U p a y a p e n y e l e s a i a n s e n g e k t a s e w a m e n y e w a k i o s y a n g d i l a k u k a n 

D i n a s P a s a r t e r h a d a p p e r b u a t a n w a n p r e s t a s i y a n g d i l a k u k a n p e d a g a n g , d a p a t 

d i l a k u k a n d e n g a n c a r a m u s y a w a r a h m u f a k a t a t a u n e g o s i a s i . D e n g a n d e m i k i a n 

p e n y e l e s a i a n s e n g k e t a d i b i d a n g s e w a m e n y e w a t i d a k h a r u s m e l a l u i j a l u r 

p e n g a d i l a n a t a u l i t i g a s i , k a r e n a p e n y e l e s a i a n s e n g k e t a d i b i d a n g s e w a 

m e n y e w a d a p a t d i s e l e s a i k a n m e l a l u i j a l u r n o n l i t i g a s i , y a i t u b e r u p a 

m u s y a w a r a h m u f a k a t a n t a r a k e d u a b e l a h p i h a k . T e t a p i a p a b i l a d e n g a n 

m u s y a w a r a h m u f a k a t k e d u a b e l a h p i h a k t i d a k m e n e m u k a n k e s e p a k a t a n 

p e n y e l e s a i a n , m a k a k e d u a b e l a h p i h a k d a p a t m e n y e l e s a i k a n s e n g k e t a t e r s e b u t 

m e l a l u i j a l u r p e n g a d i l a n a t a u l i t i g a s i . 



4 

P e r s o a l a n - p e r s o a l a n y a n g m e n j a d i o b j e k p e m b a h a s a n p e n y e l e s a i a n 

s e n g k e t a s e w a m e n y e w a k i o s m e n g e n a i b e n t u k p e i j a n j i a n a n t a r a p e d a g a n g 

d e n g a n D i n a s P a s a r K o t a B a t u r a j a , p e r l i n d u n g a n h u k u m t e r h a d a p p a r a 

p e d a g a n g , h a k d a n k e w a j i b a n m a s i n g - m a s i n g p i h a k , t u g a s d a n t a n g g u n g 

j a w a b d i n a s p a s a r , c a r a p e n y e l e s a i a n s e n g k e t a , p e n c a b u t a n a t a s p e m b e n a n 

i z i n u s a h a , b e r a k h i m y a s u a t u p e r j a n j i a n , d a n I a i n - l a i n . P e r t u m b u h a n d a n 

p e r k e m b a n g a n d u n i a p e r d a g a n g a n n a s i o n a l d a l a m r a n g k a k e i k u t s e r t a a n n y a 

d a l a m p e m b a n g u n a n n a s i o n a l . A t a s d a s a r u r a i a n t e r s e b u t d i a t a s , p a d a 

a k h i m y a m e m b u a t p e n u l i s b e r k e i n g i n a n u n t u k m e l a k u k a n p e n e l i t i a n d a l a m 

b e n t u k s k r i p s i d e n g a n j u d u l : 

"PENYELESAIAN S E N G K E T A SEWA MENYEWA KIOS ANTARA 

PEDAGANG DENGAN DINAS PASAR BARU KOTA BATURAJA". 

B. Permasalahan 

B e r d a s a r k a n l a t a r b e l a k a n g y a n g t e l a h d i u r a i k a n d i a t a s , m a k a d a p a t 

d i r u m u s k a n m a s a l a h p e n e l i t i a n y a n g s e s u a i d e n g a n j u d u l y a n g t e l a h 

d i r u m u s k a n d i a t a s s e b a g a i b e r i k u t : 

1 . B a g a i m a n a k a h P r o s e d u r P e l a k s a n a a n P e r j a n j i a n S e w a M e n y e w a 

K i o s a n t a r a P e d a g a n g d e n g a n D i n a s P a s a r B a m K o t a B a t u r a j a ? 

2 . B a g a i m a n a k a h P e n y e l e s a i a n S e n g k e t a S e w a M e n y e w a K i o s a n t a r a 

P e d a g a n g d e n g a n D i n a s P a s a r B a m K o t a B a t u r a j a ? 



C . Ruang Lingkup dan Tujuan 

R u a n g l i n g k u p p e n e l i t i a n d a r i p e m b a h a s a n s k r i p s i i n i d i b a t a s i 

h a n y a p a d a h a l - h a l p e n t i n g y a i t u : 

1 . U n t u k m e n g e t a h u i p r o s e d u r p e l a k s a n a a n p e r j a n j i a n s e w a m e n y e w a 

k i o s a n t a r a p e d a g a n g d e n g a n D i n a s P a s a r B a r u K o t a B a t u r a j a . 

2 . U n t u k m e n g e t a h u i p e n y e l e s a i a n s e n g k e t a s e w a m e n y e w a k i o s a n t a r a 

p e d a g a n g d e n g a n D i n a s P a s a r B a r u K o t a B a t u r a j a . 

S e l a n j u t n y a t u j u a n d a r i p e n e l i t i a n s k r i p s i i n i u n t u k m e n g e t a h u i 

d a n m e n j e l a s k a n s e b a g a i b e r i k u t : 

1 . P r o s e d u r p e l a k s a n a a n p e r j a n j i a n s e w a m e n y e w a k i o s a n t a r a 

p e d a g a n g d e n g a n D i n a s P a s a r B a r u K o t a B a t u r a j a . 

2 . P e n y e l e s a i a n s e n g k e t a s e w a m e n y e w a k i o s a n t a r a p e d a g a n g d e n g a n 

D i n a s P a s a r B a r u K o t a B a t u r a j a . 

D. Definisi Operasional 

D a r i j u d u l d i a t a s p e n u l i s d a p a t m e n g u r a i k a n d e f i n i s i 

o p e r a s i o n a l n y a s e b a g a i b e r i k u t : 

1 . P e n y e l e s a i a n a d a l a h K e s e p a k a t a n a n t a r a p i h a k y a n g b e r s e n g k e t a 

( b i a s a n y a m e l i b a t k a n p e n y e r a h a n u a n g a t a u a s e t ) m e n c a p a i b a i k 

s e b e l u m a t a u s e t e l a h t i n d a k a n p e n g a d i l a n d i m u l a i . 

2 . S e n g k e t a a d a l a h S u a t u p e r k a r a y a n g t e r j a d i d i a n t a r a p a r a p i h a k 

y a n g b e r s e n g k e t a d i d a l a m n y a m e n g a n d u n g s e n g k e t a y a n g h a r u s 

d i s e l e s a i k a n o l e h k e d u a b e l a h p i h a k . 
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3 . S e w a m e n y e w a a d a l a h S u a t u p e r j a n j i a n , d e n g a n m a n a p i h a k y a n g 

s a t u m e n g i k a t k a n d i r i n y a u n t u k m e m b e r i k a n k e n i k m a t a n s u a t u 

b a r a n g k e p a d a p i h a k l a i n s e l a m a w a k t u t e r t e n t u , d e n g a n 

p e m b a y a r a n s u a t u h a r g a y a n g d i s a n g g u p i o l e h p i h a k y a n g t e r a k h i r . 

4 . K i o s a d a l a h T e m p a t u s a h a k e c i l y a n g m e n j u a l b a r a n g d a g a n g a n 

s e c a r a e c e r a n , y a n g m a c a m b a r a n g n y a h a n y a s a t u a t a u b e b e r a p a 

m a c a m sa j a . 

5 . P e d a g a n g a d a l a h O r a n g y a n g m e l a k u k a n p e r d a g a n g a n , 

m e m p e r j u a l b e l i k a n b a r a n g y a n g t i d a k d i p r o d u k s i s e n d i r i , u n t u k 

m e m p e r o l e h s u a t u k e u n t u n g a n . 

6 . D i n a s P a s a r B a r u a d a l a h P e r u s a h a a n D a e r a h P a s a r K a b u p a t e n O g a n 

K o m e r i n g U l u m e r u p a k a n s a l a h s a t u B a d a n U s a h a M i l i k P e m e r i n t a h 

K a b u p a t e n O g a n K o m e r i n g U l u y a n g b e r g e r a k d i b i d a n g 

p e r p a s a r a n , s e s u a i d e n g a n t u g a s p o k o k d a n f u n g s i n y a P D . P a s a r 

K a b u p a t e n O g a n K o m e r i n g U l u m e m p u n y a i p e r a n a n s t r a t e g i s d a l a m 

m e n j a d i k a n P a s a r s e b a g a i I n f r a s t r u k t u r p e n g g e r a k e k o n o m i K o t a 

s e r t a m e n y e d i a k a n s a r a n u s a h a y a n g l a y a k d a n n y a m a n b a g i 

m a s y a r a k a t B a t u r a j a . 

7 . B a t u r a j a a d a l a h N a m a I b u K o t a K a b u p a t e n O g a n K o m e r i n g U l u 

d i a m b i l d a r i n a m a d u a s u n g a i b e s a r y a i t u s u n g a i O g a n d a n s u n g a i 

K o m e r i n g , A d a p u n L u a s K a b u p a t e n o g a n K o m e r i n g U l u a d a l a h 1 0 , 

4 0 8 K m = d a n b e r p e n d u d u k s e b a n y a k k u r a n g l e b i h 1 J u t a j i w a , I b u 

k o t a O g a n K o m e r i n g U l u a d a l a h B a t u r a j a . B a t u r a j a j u g a d i k e n a l 



a. I d e n t i f i k a s i s u m b e r d a t a s e k u n d e r y a n g d i p e r l u k a n d a l a m 

b e n t u k p e r a t u r a n p e r u n d a n g - u n d a n g a n , p e r a t u r a n l e r t u l i s k a r e n a 

p e r b u a t a n m a n u s i a , d o k u m e n h u k u m ) . 

b . B e r d a s a r k a n i d e n t i f i k a s i d a t a t e r s e b u t s e l a n j u t n y a d i 

d e s k r i p s i k a n s e c a r a s i s t e m a t i s , r i n c i , k o m p e r h e n s i f , d a n a k u r a t 

s e b a g a i u r u t a n r u m u s a n m a s a l a h d a n t u j u a n p e n e l i t i a n . 

c. D a t a - d a t a s e b a g a i m a n a d i m a k s u d d i a t a s s e l a n j u t n y a d i a n a l s i s 

s e c a r a k u a l i t a t i f u n t u k k e m u d i a n d i a m b i l k e s i m p u l a n s e b a g a i 

j a w a b a n t e r h a d a p p e r m a s a l a h a n y a n g d i t e l i t i . 

3 . S u m b e r D a t a 

D a t a u t a m a / p o k o k d a l a m p e n e l i t i a n i n i d i d a s a r k a n p a d a d a t a 

s e k u n d e r ( d a t a k e p u s t a k a a n ) y g t e r d i r i d a r i : 

a . B a h a n h u k u m p r i m e r d a l a m b e n t u k : 

- P e r a t u r a n p e r u n d a n g - u n d a n g a n , y a i t u U U D 1 9 4 5 , K i t a b 

U n d a n g U n d a n g H u k u m P e r d a t a ( K U H P e r d a t a ) d a n 

P e r a t u r a n D a e r a h B a t u r a j a . 

b . B a h a n h u k u m s e k u n d e r b e r u p a : 

- B u k u - b u k u 

- H a s i l P e n e l i t i a n . 

Sistematika Penulisan 

R a n c a n g a n p e n u l i s a n s k r i p s i i n i d i s u s u n s e c a r a k e s e l u r u h a n 

d a l a m 4 ( e m p a t ) b a b d e n g a n s i s t e m a t i k a s e b a g a i b e r i k u t : 
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B a b . I P e n d a h u l u a n y a n g m e n g u r a i k a n y a i t u l a t a r b e l a k a n g , r u m u s a n 

m a s a l a h , r u a n g l i n g k u p d a n t u j u a n , d e f i n i s i o p e r a s i o n a l , m e t o d e 

p e n e l i t i a n , s i s t e m a t i k a p e n u l i s a n . 

B a b . I I T i n j u a n p u s t a k a y a n g b e r i s i p a p a r a n t e n t a n g k e r a n g k a t e o r i 

m e n y a j i k a n p e n g e r t i a n , s y a r a t - s y a r a t s a h p e r j a n j i a n , a sa s - a sa s 

p e r j a n j i a n , m a c a m - m a c a m p e r j a n j i a n , h a k d a n k e w a j i b a n k e d u a 

b e l a h p i h a k d a l a m s e w a m e n y e w a , d a n b e r a k h i m y a s u a t u 

p e r j a n j i a n . 

B a b . I I I P e m b a h a s e i n d a n a n a l i s i s y a n g b e r i s i t e n t a n g h a s i l p e n e l i t i a n 

y a n g s e c a r a k h u s u s m e n g u r a i k a n d a n m e n g a n a l i s i s 

p e r m a s a l a h a n y a n g d i a n g k a t . 

B a b . I V P e n u t u p p a d a b a g i a n i n i m e r u p a k a n a k h i r p e m b a h a n s a n s k i r p s i 

y a n g d i f o r m a t d a l a m k e s i m p u l a n d a n s a r a n - s a r a n . 



BAB I I 

TINJAUAN PUSTAKA 

A. Pengertian Perjanjian 

D a r i k e b i a s a a n h i d u p m a n u s i a s e h a r i - h a r i s e r i n g k i t a j u m p a i i s t i l a h 

p e r j a n j i a n , t e t a p i d i k a l i i n g a n m a s y a r a k a t l u a s b e l u m m e m a h a m i t e n t a n g 

p e r j a n j i a n i t u s e n d i r i , p a d a h a l p e r j a n j i a n i t u s a n g a t p e n t i n g d a l a m 

k e h i d u p a n m a s y a r a k a t . K e b u t u h a n m a s y a r a k a t m e l i p u t i b e r m a c a m - m a c a m 

k e p e n t i n g a n y a n g s a m a . M e n g e n a i p e r j a n j i a n i n i d i a t u r d a l a m b u k u k e H I 

K i t a b U n d a n g U n d a n g H u k u m P e r d a t a ( B W ) . D a l a m l i n g k u n g a n 

m a s y a r a k a t i t u s e n d i r i t e r d a p a t i s t i l a h b e r m a c a m - m a c a m m e n g e n a i 

p e r j a n j i a n , s e p e r t i p e r j a n j i a n , p e r i k a t a n , k o n t r a k , a t a u p u n p e r s e t u j u a n . 

T e t a p i b i i a k i t a l i h a t t e k s a s l i a d a l a h " V e r b i n t e n i s " l e b i h t e p a t 

d i t e r j e m a h k a n d e n g a n p e r i k a t a n s e b a b v e r b i n t e n i s b e r a s a l d a r i k a t a 

" b e n d e r " y a n g a r t i n y a m e n g i k a t , s e h i n g g a v e r b i n t e n i s l e b i h t e p a t 

d i a r t i k a n : H u b u n g a n h u k u m a n t a r a d u a o r a n g y a n g m e m i k u l k e w a j i b a n 

y a n g d a p a t m e n u n t u t p e l a k s a n a a n k e w a j i b a n , j a d i k e s i m p u l a n n y a 

m e n g i k a t s a t u s a m a l a i n . 

B e r d a s a r k a n p e n d a p a t P r o f . R . S u b e k t i , S H : " P e r j a n j i a n a d a l a h s u a t u 

p e r i s l i w a d i m a n a s e o r a n g b e r j a n j i d e n g a n s e o r a n g y a n g l a i n d i m a n a d u a 

o r a n g i t u s a l i n g b e r j a n j i u n t u k m e l a k s a n a k a n s u a t u h a l . 

S e d a n g k a n p e n d a p a t D j a j a S . M e l i a I a , S H , P e n g e r t i a n p e r j a n j i a n 

d a p a t d i r u m u s k a n s e b a g a i b e r i k u t : P e r j a n j i a n a d a l a h s u a t u p e r s e t u j u a n 

10 
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d e n g a n m a n a d u a o r a n g a t a u l e b i h s a l i n g m e n g i k a t k a n d i r i u n t u k 

m e l a k s a n a k a n s u a t u h a l d a l a m l a p a n g a n h u k u m k e k a y a a n . 

P a s a l 1 3 1 3 a y a t ( 1 ) K i t a b U n d a n g U n d a n g H u k u m P e r d a t a 

m e n j e l a s k a n b a h w a ; " S u a t u P e i j a n j i a n a d a l a h s u a t u p e r b u a t a n d e n g a n 

m a n a s a t u o r a n g a t a u l e b i h m e n g i k a t k a n d i r i n y a t e r h a d a p s a t u o r a n g a t a u 

l e b i h l a i n n y a . ^ ^ 

J a d i p e r j a n j i a n i t u a d a l a h s u a t u p e r i s t i w a d i m a n a s e o r a n g b e r j a n j i 

k e p a d a p i h a k l a i n , a n t a r a d u a o r a n g t a d i s a l i n g b e r j a n j i u n t u k 

m e l a k s a n a k a n s u a t u h a l . 

D a l a m b e n t u k n y a p e r j a n j i a n b e r u p a s u a t u r a n g k a i a n p e r i k a t a n y a n g 

m e n g a n d u n g j a n j i - j a n j i a t a u k e s a n g g u p a n y a n g d i u c a p k a n a t a u d i t u l i s , 

s e d a n g k a n h u b u n g a n a n t a r a p e r i k a t a n d e n g a n p e r j a n j i a n i t u a d a l a h , b a h w a 

p e r j a n j i a n i t u m e n i m b u l k a n p e r i k a t a n . M a k a p e r j a n j i a n a d a l a h s u m b e r 

y a n g t e r p e n t i n g u n t u k l a h i m y a p e r i k a t a n s e d a n g k a n y a n g l a i n t i m b u l 

k a r e n a U n d a n g - U n d a n g . 

J a d i p e r i k a t a n b i s a t i m b u l k a r e n a : 

1 . P e r j a n j i a n , y a i t u s u a t u p e r i k a t a n y a n g l a h i r d a r i p e r j a n j i a n y a n g 

m e m a n g d i k e h e n d a k i o l e h d u a o r a n g a t a u d u a p i h a k y a n g m e m b u a t 

p e r j a n j i a n . 

2 . T e r j a d i k a r e n a U n d a n g - U n d a n g y a i t u s u a t u p e r i k a t a n y a n g d i a d a k a n 

o l e h U n d a n g - U n d a n g d i l u a r k e m a u a n p a r a p i h a k y a n g b e r s a n g k u t a n . 

'Ibid, him 3. 
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D a r i a p a y a n g t e l a h d i k e m u k a k a n t e r s e b u t , m a k a p e r j a n j i a n a d a l a h 

p e r b u a t a n h u k u m d i m a n a s a t u o r a n g a t a u l e b i h m e n g i k a t k a n d i r i t e r h a d a p 

s a t u o r a n g l a i n n y a a t a u l e b i h ( P a s a l 1 3 1 3 K i t a b U n d a n g U n d a n g H u k u m 

P e r d a t a ) , d a n P a s a l 1 3 3 8 a y a t ( 1 ) K i t a b U n d a n g U n d a n g H u k u m P e r d a t a 

m e n y a t a k a n b a h w a s e m u a p e r s e t u j u a n y a n g d i b u a t s e c a r a s a h b e r l a k u 

s e b a g a i u n d a n g - u n d a n g b a g i m e r e k a y a n g m a m b u a t n y a . S e l a n j u t n y a P a s a l 

1 3 3 9 K i t a b U n d a n g U n d a n g H u k u m P e r d a t a m e n y e b u t k a n p e r s e t u j u a n 

t i d a k h a n y a m e n g i k a t u n t u k h a l - h a l y a n g d e n g a n t e g a s d i n y a t a k a n d i 

d a l a m n y a , t e t a p i j u g a u n t u k s e g a l a s e s u a t u y a n g m e n u r u t s i f a t 

p e r s e t u j u a n n y a d i h a r u s k a n o l e h k e a d i l a n , k e b i a s a a n , a t a u u n d a n g - u n d a n g . 

D e m i k i a n b e s a m y a b o b o t h u k u m y a n g d i t e n t u k a n o l e h u n d a n g - u n d a n g 

t e r h a d a p s a l a h s a t u j e n i s p e r s e t u j u a n , y a i t u p e r j a n j i a n . 

M i s a l n y a : 

P e r i k a t a n y a n g t e r j a d i k a r e n a p e r j a n i j a n s e w a m e n y e w a 

b e r d a s a r k a n P a s a l 1 5 4 8 K i t a b U n d a n g U n d a n g H u k u m P e r d a t a y a i t u s u a t u 

p e r j a n j i a n d i m a n a p i h a k y a n g s a t u m e n g i k a t k a n d i r i n y a u n t u k 

m e m b e r i k e i n k e p a d a p i h a k y a n g l a i n n y a k e n i k m a t a n d a r i s e s u a t u 

b a r a n g / b e n d a , s e l a m a s u a t u w a k t u t e r t e n t u d a n d e n g a n p e m b a y a r a n 

s e s u a t u h a r g a , y a n g o l e h p i h a k t e r s e b u t b e l a k a n g a n i t u d i s a n g g u p i 

p e m b a y a r a n n y a . 
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B. Syarat-syarat Sahnya Suatu Perjanjian 

B e r d a s a r k a n P a s a l 1 3 2 0 K i t a b U n d a n g U n d a n g H u k u m P e r d a t a , 

s u a t u p e r j a n j i a n a d a l a h s a h a p a b i l a m e m e n u h i 4 ( e m p a t ) s y a r a t s e b a g a i 

b e r i k u t : ' * ' 

1 . S e p a k a t m e r e k a y a n g m e n g i k a t k a n d i r i n y a 
2 . C a k a p u n t u k m e m b u a t s u a t u p e r j a n j i a n 
3 . S u a t u h a l t e r t e n t u 
4. S u a t u s e b a b y a n g h a l a l . 

S y a r a t - s y a r a t d i a t a s m e r u p a k a n s y a r a t e s e n s i a l d a r i s u a t u 
p e r j a n j i a n . A r t i n y a t a n p a s y a r a t i n i p e r j a n j i a n d i a n g g a p t i d a k p e m a h a d a . 
D u a s y a r a t p e r t a m a d i s e b u t s y a r a t s u b j e k t i f , k a r e n a m e n g e n a i o r a n g a t a u 
b a d a n h u k u m y a n g m e l a k u k a n p e r j a n j i a n . S e d a n g k a n d u a s y a r a t t e r a k h i r 
d i s e b u t s y a r a t o b j e k t i f , k a r e n a m e n g e n a i p e r j a n j i a n s e n d i r i / o b j e k 
p e r j a n j i a n y a n g d i l a k u k a n , ^ ' 

A p a b i l a s y a r a t s u b j e k t i f t i d a k d i p e n u h i m a k a p e r j a n j i a n i t u d a p a t 
d i b a t a l k a n , a r t i n y a s a l a h s a t u p i h a k y a n g m e n g a d a k a n p e r j a n j i a n i t u d a p a t 
m e m i n t a p a d a H a k i m s u p a y a p e r j a n j i a n t e r s e b u t d i b a t a l k a n k a r e n a s y a r a t -
s y a r a t s u b j e k t i f t i d a k d i p e n u h i . S e d a n g k a n k a l a u s y a r a t o b j e k t i f t i d a k 
d i p e n u h i , m a k a p e r j a n j i a n a d a l a h b a t a l d e m i h u k u m a r t i n y a p e r j a n j i a n 
t e r s e b u t d i a n g g a p t i d a k p e m a h ada .^ ' 

D a l a m s y a r a t s u b j e k t i f j i k a s y a r a t i t u t i d a k d i p e n u h i , p e r j a n j i a n n y a 

b u k a n b a t a l d e m i h u k u m , t e t a p i s a l a h s a t u p i h a k y a n g m e r a s a d i r u g i k a n 

m e m p u n y a i h a k u n t u k m e m i n t a s u p a y a p e r j a n j i a n i t u d i b a t a l k a n . P i h a k 

y a n g d a p a t m e m i n t a p e m b a t a l a n i t u , a d a l a h p i h a k y a n g t i d a k c a k a p a t a u 

p i h a k y a n g m e r a s a d i m g i k a n . 

L a i n h a l n y a d e n g a n s y a r a t o b j e k t i f , p e r m i n t a a n p e m b a t a l a n 

p e r j a n j i a n t i d a k p e r l u d i l a k u k a n k a r e n a s e k e t i k a d i k e t a h u i b a h w a s y a r a t 

o b j e k t i f t i d a k d i p e n u h i m a k a p e r j a n j i a n o t o m a t i s b a t a l d e m i h u k u m . 

^ *R. Abdoel Djamali, 2011, Pengantar Hukum Indonesia, Rajawali Pers Jakarta, him 163. 
4̂1. Wirjono Prodjodikoro, 201 \, Azas-Azas Hukum Perjanjian, Mandar Maju Bandung, 

him 13-19. 
^ 'Abdul R. Saliman, 2011, Hukum Bisnis Untuk Perusahaan, Kencana Jakarta, him 46, 
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C a k a p a r t i n y a k e m a m p u a n u n t u k m e l a k u k a n p e r b u a t a n h u k u m . 

J i k a s e o r a n g s e b a g a i s u b j e k h u k u m d i a n g g a p c a k a p b e r a r t i i a m e m i i k i 

h a k d a n k e w a j i b a n u n t u k b e r t i n d a k d a l a m p e r b u a t a n h u k u m . 

D a l a m P a s a l 1 3 3 0 B W , d i t e g a s k a n s e b a g a i o r a n g y a n g b e l u m 

d e w a s a , t i d a k c a k a p u n t u k m e m b u a t s u a t u p e r j a n j i a n : 

a. O n i n g - o r a n g y a n g b e l u m d e w a s a 

O r a n g - o r a n g y a n g d i a n g g a p b e l u m d e w a s a a d a l a h m e r e k a 

y a n g b e l u m g e n a p b e r u m u r 2 1 t a h u n d a n t i d a k t e l a h k a w i n ( P a s a l 

3 3 0 K i t a b U n d a n g U n d a n g H u k u m P e r d a t a ) , t e t a p i a p a b i l a 

s e s e o r a n g b e r u m u r d i b a w a h u m u r 2 1 t a h u n t e t a p i s u d a h k a w i n 

d i a n g g a p t e l a h d e w a s a m e n u r u t h u k u m . 

b . O r a n g y a n g d i t a r u h d i b a w a h p e n g a m p u a n 

O r a n g y a n g d i a n g g a p d i b a w a h p e n g a m p u a n a d a l a h : 

- S e t i a p o r a n g d e w a s a y a n g s e l a l u d a l a m k e a d a a n g i l a , d u n g u , 

a t a u l e m a h a k a l w a l a u p u n i a k a d a n g - k a d a n g c a k a p 

m e n g g u n a k a n p i k i r a n n y a . 

- S e o r a n g d e w a s a y a n g b o r o s ( P a s a l 4 3 3 K i t a b U n d a n g 

U n d a n g H u k u m P e r d a t a ) . 

3 . S u a t u h a l t e r t e n t u 

M e n u r u t K i t a b U n d a n g U n d a n g H u k u m P e r d a t a h a l t e r t e n t u 

a d a l a h : 
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a. S u a t u h a l t e r t e n t u y a n g d i p e r j a n j i k a n d a l a m s u a t u p e r j a n j i a n 

a d a l a h h a r u s s u a t u h a l a t a u s u a t u b a r a n g y a n g c u k u p j e l a s a t a u 

t e r t e n t u y a k n i p a l i n g s e d i k i t d i t e n t u k a n j e n i s n y a ( P a s a l 1 3 3 3 K i t a b 

U n d a n g U n d a n g H u k u m P e r d a t a ) . 

b . H a n y a b a r a n g - b a r a n g y a n g d a p a t d i p e r d a g a n g k a n s a j a y a n g d a p a t 

m e n j a d i s u a t u p e r j a n j i a n ( P a s a l 1 3 3 2 K i t a b U n d a n g U n d a n g 

H u k u m P e r d a t a ) . ^ ' 

4 . S u a t u s e b a b y a n g h a l a l 

S u a t u s e b a b y a n g h a l a l i a i a h m e r u p a k a n s y a r a t y a n g k e e m p a t 

u n t u k s a h n y a s u a t u p e r j a n j i a n . k a t a h a l a l d i s i n i b u k a n d e n g a n m a k s u d 

u n t u k m e m p e r l e w a t k a n d e n g a n k a t a h a r a m d a l a m h u k u m i s l a m , t e t a p i 

y a n g d i m a k s u d k a n d i s i n i a d a l a h b a h w a i s i p e r j a n j i a n t e r s e b u t t i d a k 

d a p a t b e r t e n t J i n g a n d e n g a n u n d a n g - u n d a n g k e s u s i l a a n d a n k e t e r t i b a n . 

D e m i k i a n s y a r a t - s y a r a t y a n g h a r u s d i p e n u h i u n t u k s a h n y a s u a t u 

p e r j a n j i a n p a d a u m u m n y a s e b a g a i m a n a d i k e h e n d a k i o l e h P a s a l 1 3 2 0 

K i t a b U n d a n g - U n d a n g H u k u m P e r d a t a . 

C. Asas-asas Perjanjian 

D a l a m h u k u m p e r j a n j i a n a d a 5 ( l i m a ) a s a s p e n t i n g y a i t u s a b a g a i 

b e r i k u t : 

1 . A s a s K e b e b a s a n B e r k o n t r a k 

A s a s k e b e b a s a n b e r k o n t r a k y a i t u a s a s y a n g m e n y a t a k a n b a h w a 

p a r a p i h a k m e n u r u t k e h e n d a k , b e b a s n y a m a s i n g - m a s i n g d a p a t 

'̂ R.Soeroso, Op.cit, him 13 
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m e m b u a t p e r j a n j i a n d a n s e t i a p o r a n g b e b a s m e n g i k a t d i r i d e n g a n 

s i a p a p u n y a n g m e r e k a k e h e n d a k i . P i h a k - p i h a k j u g a d a p a t b e b a s 

m e n e n t u k a n c a k u p a n i s i s e r t a p e r s y a r a t a n d a r i s u a t a u p e r j a n j i a n 

d e n g a n k e t e n t u a n b a h w a p e r j a n j i a n t e r s e b u t t i d a k b o l e h b e r t e n t a n g a n 

d e n g a n p e r a t u r a n p e r u n d a n g - u n d a n g a n y a n g b e r s i f a t m e m a k s a , b a i k 

k e t e r t i b a n u m u m m a u p u n k e s u s i l a a n . 

D e n g a n d e m i k i a n m e n u r u t a s a s k e b e b a s a n b e r k o n t r a k , 

s e s e o r a n g p a d a u m u n y a m e m p u n y a i p i l i h a n b e b a s u n t u k m e n g a d a k a n 

p e r j a n j i a n . D i d a l a m a s a s i n i t e r k a n d u n g s u a t u p a n d a n g a n b a h w a o r a n g 

b e b a s u n t u k m e l a k u k a n a t a u t i d a k m e l a k u k a n p e r j a n j i a n , b e b a s 

t e n t a n g a p a y a n g d i p e r j a n j i k a n d a n b e b a s u n t u k m e n e t a p k a n s y a r a t -

s y a r a t p e i j a n j i a n . M e n u r u t S u t a n R e m y S j a h d e i n i a s a s k e b e b a s a n 

b e r k o n t r a k m e n u r u t h u k u m p e r j a n j i a n I n d o n e s i a m e l i p u t i r u a n g 

l i n g k u p s e b a g a i b e r i k u t 

a. K e b e b a s a n u n t u k m e m b u a t d a n t i d a k m e m b u a t p e r j a n j i a n 
b . K e b e b a s a n u n t u k m e m i l i h p i h a k d e n g a n s i a p a i a i n g i n m e m b u a t 

p e r j a n j i a n 
c . K e b e b a s a n u n t u k m e n e n t u k a n a t a u m e m i l i h c a u s a d a r i p e r j a n i a n 

y a n g a k a n d i b u a t n y a 
d . K e b e b a s a n u n t u k m e n e n t u k a n o b j e k p e r j a n j i a n 
e. K e b e b a s a n u n t u k m e n e n t u k a n b e n t u k s u a t u p e i j a n j i a n 
f . K e b e b a s a n u n t u k m e n e r i m a a t a u m e n y i m p a n g i k e t e n t u a n u n d a n g -

u n d a n g y a n g b e r s i f a t o p s i o n a l ( a a n v u l l e d , o p t i o n a l ) . 

2 . A s a s K o n s e n s u a l i s m e 

K o n s e n s u i l s e c a r a s e d e r h a n a d i a r t i k a n s e b a g a i k e s e p a k a t a n . 

D e n g a n t e r c a p a i n y a k e s e p a k a t a n a n t a r a p a r a p i h a k l a h i r l a h k o n t r a k , 

* Firman Floranta Andonara, 2014, Aspek-Aspek Hukum Perikatan, Mandar Maju 
, him 96. 
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m e s k i p u n k o n t r a k p a d a s a a t i t u b e l u m d i l a k s a n a k a n . H a l i n i b e r a r t i 

j u g a b a h w a d e n g a n t e r c a p a i n y a k e s e p a k a t a n o l e h p a r a p i h a k 

m e l a h i r k a n h a k d a n k e w a j i b a n b a g i m e r e k a y a n g m e m b u a t n y a ( a t a u 

d e n g a n k a t a l a i n p e i j a n j i a n i t u b e r s i f a t o b l i g a t o i r ) . A s a s k o n s e n s u i l 

d a p a t d i l i h a t p a d a P a s a l 1 3 2 0 a y a t ( 1 ) K i t a b U n d a n g U n d a n g H u k u m 

P e r d a t a B W ) b a h w a s a l a h s a t u s y a r a t s a h n y a p e r j a n j i a n a d a l a h a d a n y a 

k e s e p a k a t a n k e d u a b e l a h p i h a k . 

J a d i d a p a t d i s i m p u l k a n b a h w a a s a s k o n s e n s u a l i s m e m e r u p a k a n 

a sa s y a n g p e n t i n g d a l a m p e r j a n j i a n , b a i k p e r j a n j i a n i t u d i b u a t d e n g a n 

c a r a H s a n m a u p u n d i b u a t d a l a m b e n t u k t e r t u l i s y a n g b e r u p a a k t a j i k a 

d i k e h e n d a k i s e b a g a i a l a t b u k t i . S e d a n g p e r j a n j i a n y a n g d i b u a t s e c a r a 

l i s a n , i t u d i d a s a r k a n p a d a a sa s s a l i n g p e r c a y a a n t a r a p a r a p i h a k . 

B a h w a m a n u s i a i t u d a p a t d i p e g a n g m u l u t n y a , a r t i n y a d a p a t d i p e r c a y a 

d e n g a n k a t a - k a t a y a n g d i u c a p k a n . 

A s a s P a c t a S u n t S e r v a n d a ( P e i j a n j i a n I t u M e n g i k a t P a r a P i h a k ) 

A s a s p a c t a s u n t s e r v a n d a b i a s a j u g a d i s e b u t a s a s k e p a s t i a n 

h u k u m ( c e r t a i n t y ) . A s a s i n i b e r t u j u a n a g a r h a k i m a t a u p i h a k k e t i g a 

h a r u s m e n g h o r m a t i s u b s t a n s i k o n t r a k y a n g d i b u a t o l e h p a r a p i h a k . 

A s a s i n i d a p a t d i s i m p u l k a n d i a m b i l d a r i P a s a l 1 3 3 8 a y a t ( 1 ) K i t a b 

U n d a n g U n d a n g H u k u m P e r d a t a , y a i t u b e r b u n y i : " P e i j a n j i a n y a n g 

d i b u a t s e c a r a s a h b e r l a k u s e b a g a i u n d a n g - u n d a n g . " 

N a m u n w a l a u d e m i k i a n h a l n y a , m e r e k a y a n g m e b u a t s u a t u 

p e r j a n j i a n h a r u s l a h m e m e n u h i s y a r a t - s y a r a t s a h n y a s u a t u p e r j a n j i a n 
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y a n g d i a t u r d a l a m P a s a l 1 3 2 0 K U H P e r d a t a , y a n g b e r b u n y i : " U n t u k 

s a h n y a s u a t u p e r j a n j i a n d i p e r l u k a n e m p a t s y a r a t : ( a ) s e p a k a t m e r e k a 

y a n g m e n g i k a t k a n d i r i n y a , ( b ) k e c a k a p a n u n t u k m e m b u a t s u a t u 

p e r j a n j i a n , ( c ) s u a t u p e i j a n j i a n h a l t e r t e n t u , ( d ) s u a t u s e b a b y a n g 

d i h a l a l k a n " . 

A s a s I t i k a d B a i k 

A s a s i t i k a d b a i k d i a k o m o d a s i m e l a l u i P a s a l 1 3 3 8 a y a t ( 3 ) K U H 

P e r d a t a y a i t u b e r b u n y i : " P e i j a n j i a n h a r u s d i l a k s a n a k a n d e n g a n 

i k t i k a d b a i k . " A s a s i t i k a d b a i k m e r u p a k a n a s a s b a h w a p a r a p i h a k 

k r e d i t u r d a n d e b i t u r h a r u s m e l a k s a n a k a n s u b s t a n s i k o n t r a k 

b e r d a s a r k a n k e p e r c a y a a n a t a u k e y a k i n a n y a n g t e g u h a t a u k e m a u a n 

b a i k d a r i p a r a p i h a k . 

K e s e p a k a t a n a t a u c o n s e n s u s s e b a g a i s y a r a t u t a m a l a h i m y a 

k o n t r a k , m a s i h a d a h a l l a i n y a n g h a m s d i p e r h a t i k a n y a i t u s y a r a t 

s a h n y a k o n t r a k s e b a g a i m a n a d i t e g a s k a n d a l a m p a s a l 1 3 2 0 K U H 

P e r d a t a y a i t u : 

1 ) S e p a k a t m e r e k a y a n g m e n g i k a t k a n d i r i n y a 

2 ) K e c a k a p a n u n t u k m e m b u a t s u a t u p e i j a n j i a n 

3 ) S u a t u p e i j a n j i a n h a l t e r t e n t u 

4 ) S u a t u s e b a b y a n g d i h a l a l k a n 

A s a s K e p r i b a d i a n 

T e n t a n g asas k e p r i b a d i a n i n i , m e n e t a p k a n b a h w a s e s e o r a n g 

h a n y a d a p a t m e n g i k a t k a n d i r i n y a s e n d i r i p a d a s e b u a h p e r j a n j i a n . O l e h 
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2 . P e r j a n j i a n J u a l B e l i 

P e n g e r t i a n J u a l b e l i a d a l a h s u a t u p e r j a n j i a n b e r t i m b a l b a l i k 

d a l a m m a n a p i h a k y a n g s a t u ( p e n j u a l ) b e r j a n j i u n t u k m e n y e r a h k a n h a k 

m i l i k a l a s s u a t u b a r a n g , s e d a n g p i h a k y a n g l a i n n y a ( p e m b e l i ) b e r j a n j i 

u n t u k m e m b a y a r h a r g a y a n g t e r d i r i a t a s s e j u m l a h u a n g s e b a g a i 

i m b a l a n d a r i p e r o l e h a n h a k m i l i k t e r s e b u t . * ^ ' 

B a r a n g y a n g m e n j a d i o b y e k p e r j a n j i a n j u a l b e l i h a r u s c u k u p 

s y a r a t , s e t i d a k - t i d a k n y a d a p a t d i t e n t u k a n w u j u d d a n j u m l a h n y a p a d a 

s a a t k i o s a k a n d i s e r a h k a n h a k m i l i k n y a k e p a d a p e m b e l i . 

3 . P e r j a n j i a n T u k a r M e n u k a r 

P a s a l 1 5 4 1 K i t a b U n d a n g U n d a n g H u k u m P e r d a t a ( B W ) 

m e n g e n a i p e r j a n j i a n t u k a r m e n u k a r , m e n j e l a s k a n b a h w a t u k a r m e n u k a r 

a d a l a h s u a t u p e r j a n j i a n d e n g a n m a n a k e d u a b e l a h p i h a k m e n g i k a t k a n 

d i r i n y a u n t u k s a l i n g m e m b e r i k a n s u a t u b a r a n g s e c a r a b e r t i m b a l - b a l i k 

s e b a g a i g a n t i n y a s u a t u b a r a n g l a i n . D a l a m d u n i a p e r d a g a n g a n 

p e r j a n i a n i n i j u g a d i k e n a l d e n g a n n a m a "barter". 

S e b a g a i m a n a d a p a t d i l i h a t d a r i r u m u s a n t e r s e b u t , p e r j a n j i a n 

t u k a r m e n u k a r i n i a d a l a h s u a t u p e r j a n j i a n a s a s k o n s e n s u a l , d a l a m a r t i 

b a h w a t u k a r m e n u k a r s u d a h j a d i d a n m e n g i k a t p a d a d e t i k t e r c a p a i n t y a 

s e p a k a t m e n g e n a i b a r a n g - b a r a n g y a n g m e n j a d i o b j e k d a r i 

p e r j a n j i a n n y a . D e m i k i a n p u l a d a p a t d i l i h a t b a h w a t u k a r m e n u k a r 

a d a l a h s u a t u p e r j a n j i a n "obligatoir'" s a j a s e p e r t i j u a l b e l i , d a l a m a r t i 

^^ .̂Subekti, Op. c/r, him 1. 
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b a h w a t u k a r m e n u k a r b e l u m m e m i n d a h k a n h a k m i l i k t e t a p i b a r u p a d a 

t a r a f m e m b e r i k a n h a k d a n k e w a j i b a n . 

P e r j a n j i a n S e w a B e l i 

P e r j a n j i a n s e w a b e l i a d a l a h s u a t u m a c a m j u a l b e l i , s e t i d a k -

t i d a k n y a s e w a b e l i l e b i h m e n d e k a t i j u a l b e l i d a r i p a d a s e w a m e n y e w a , 

m e s k i p u n s e w a b e l i m e r u p a k a n s u a t u c a m p u r a n d a r i k e d u a - d u a n y a 

d a n d i b e r i k a n j u d u l " s e w a - m e n y e w a " . P e r j a n j i a n i n i d i k o n s t r u k s i k a n 

s e b a g a i s u a t u p e i j a n j i a n " s e w a - m e n y e w a d e n g a n h a k o p s i d a r i s i 

p e n y e w a u n t u k m e m b e l i b a r a n g y a n g d i s e w a n y a " . M a k s u d k e d u a 

b e l a h p i h a k a d a l a h t e r t u j u p a d a p e r o l e h a n h a k m i l i k a t a s s u a t u b a r a n g 

d i s a t u p i h a k d a n p e r o l e h a n s e j u m l a h u a n g s e b a g a i i m b a l a n n y a ( h a r g a ) 

d i l a i n p i h a k . 

P e r j a n j i a n P i n j a m P a k a i 

P e r j a n j i a n p i n j a m p a k a i m e n u r u t P a s a l 1 7 4 0 K i t a b U n d a n g 

U n d a n g H u k u m P e r d a t a a d a l a h s u a t u p e r j a n j i a n d e n g a n m a n a p i h a k 

y a n g s a t u m e m b e r i k a n s u a t u b a r a n g k e p a d a p i h a k y a n g l a i n n y a u n t u k 

d i p a k a i d e n g a n c u m a - c u m a , d e n g a n s y a r a t b a h w a y a n g m e n e r i m a 

b a r a n g i n i , s e t e l a h m e m a k a i n y a a t a u s e t e l a h l e w a t n y a s u a t u w a k t u 

t e r t e n t u , a k a n m e n g e m b a l i k a n n y a . 

D a l a m p e r k a t a a n s e h a r i - h a r i h a n y a d i p a k a i i s t i l a h " p i n j a m " 

s a j a , t e t a p i k i t a m e n g e t a h u i b a h w a a d a p e r b e d a a n a n t a r a m e m i n j a m 

s e b u a h m o b i l a t a u m e j a d e n g a n m e m i n j a m u a n g a t a u b e r a s . U n t u k 

m e m b e d a k a n d u a m a c a m " p i n j a m " t e r s e b u t , m a k a y a n g d i s e b u t k a n 
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p e r t a m a k i t a n a m a k a n " p i n j a m p a k a i " d a n y a n g d i s e b u t k a n t e r a k h i r 

" p i n j a m m e m i n j a m " . 

6 . P e r j a n j i a n P i n j a m M e m i n j a m 

P i n j a m m e m i n j a m m e n u r u t P a s a l 1 7 5 4 K i t a b U n d a n g U n d a n g 

H u k u m P e r d a t a a d a l a h s u a t u p e r j a n j i a n d e n g a n m a n a p i h a k y a n g s a t u 

m e m b e r i k a n k e p a d a p i h a k y a n g I a i n s u a t u j u m l a h t e r t e n t u b a r a n g -

b a r a n g y a n g m e n g h a b i s k a r e n a p e m a k a i a n , d e n g a n s y a r a t b a h w a p i h a k 

y a n g t e r a k h i r i n i a k a n m e n g e m b a l i k a n s e j u m l a h y a n g s a m a d a r i j e n i s 

d a n m u t u y a n g s a m a p u l a . 

B e r d a s a r k a n p e r j a n j i a n p i n j a m m e m i n j a m i t u , p i h a k y a n g 

m e n e r i m a p i n j a m a n m e n j a d i p e m i l i k d a r i b a r a n g y a n g d i p i n j a m , d a n 

j i k a b a r a n g i t u m u s n a h , d e n g a n c a r a b a g a i m a n p u n , m a k a k e m u s n a h a n 

i t u a d a l a h a t a s t a n g g u n g a n n y a . I n i t e r c a n t u m d a l a m P a s a l 1 7 5 5 K i t a b 

U n d a n g U n d a n g H u k u m P e r d a t a . 

7 . P e r j a n j i a n U n t u n g - U n t u n g a n 

S u a t u p e r j a n j i a n u n t u n g - u n t u n g a n a d a l a h s u a t u p e r b u a t a n y a n g 

h a s i l n y a m e n g e n a i u n t u n g - r u g i n y a , b a i k s e m u a p i h a k , m a u p u n b a g i 

s e m e n t a r a p i h a k , b e r g a n t u n g k e p a d a s u a t u k e j a d i a n y a n g b e l u m t e n t u . 

P e r j a n j i a n t e r s e b u t p e r t a m a d i a t u r d i d a l a m K i t a b U n d a n g U n d a n g 

H u k u m D a g a n g . D e m i k i a n l a h b u n y i P a s a l 1 7 7 4 y a n g m e n e r a n g k a n 

t e n t a n g a p a y a n g d i n a m a k a n " P e r j a n j i a n u n t u n g - u n t u n g a n " . 
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E . Hak dan Kewajiban Kedua Belah Pihak dalam Sewa Menyewa 

S e b e l u m m e m b a h a s h a k d a n k e w a j i b a n d a r i p a r a p i h a k , t e r l e b i h 

d a h u l u k i t a a k a n m e l i h a t a p a y a n g m e n j a d i s u b y e k d a l a m p e r j a n j i a n s e w a 

m e n y e w a . A d a p u n s u b y e k d a r i p e r j a n j i a n s e w a m e n y e w a y a i t u a d a n y a 

p i h a k p e n y e w a d a n a d a n y a p i h a k y a n g m e n y e w a k a n . S e d a n g k a n y a n g 

m e n j a d i o b y e k t e r s e b u t t i d a k b e r t e n t a n g a n d e n g a n u n d a n g - u n d a n g , 

k e t e r t i b a n u m u m d a n k e s u s i l a a n a t a u s e r i n g d i s e b u t s e b a g a i b a r a n g y a n g 

h a l a l . 

Y a n g m e n j a d i h a k d a n k e w a j i b a n d a r i p i h a k y a i t u p i h a k y a n g 

m e n y e w a k a n d a n p i h a k y a n g m e n y e w a , m e n u r u t K i t a b U n d a n g U n d a n g 

H u k u m P e r d a t a a d a l a h s e b a g a i b e r i k u t : 

1 . H a k d a n K e w a j i b a n P i h a k y a n g m e n y e w a k a n 

A d a p u n y a n g m e n j a d i h a k d a r i p i h a k y a n g m e n y e w a k a n a d a l a h 

m e n e r i m a h a r g a s e w a y a n g t e l a h d i t e n t u k a n . S e d a n g k a n y a n g m e n j a d i 

k e w a j i b a n b a g i p i h a k y a n g m e n y e w a k a n d a l a m p e r j a n j i a n s e w a 

m e n y e w a t e r s e b u t , y a i t u :* '̂ 

a. M e n y e r a h k a n b a r a n g / b e n d a y a n g d i s e w a k a n k e p a d a p e n y e w a 
b . M e m e l i h a r a b a r a n g / b e n d a y a n g d i s e w a k a n s e d e m i k i a n r u p a , 

s e h i n g g a i t u d a p a t d i p a k a i u n t u k k e p e r l u a n y a n g d i m a k s u d k a n 
c. M e m b e r i k a n h a k k e p a d a p e n y e w a a t a s k e n i k m a t a n d a r i b a r a n g / 

b e n d a y a n g d i s e w a k a n s e l a m a b e r l a n g s u n g n y a p e r s e w a a n 
d . M e l a k u k a n p e m b e t u l a n p a d a w a k t u y a n g s a m a 
e . M e n a n g g u n g c a c a t d a r i b a r a n g y a n g d i s e w a k a n . 

2 . H a k d a n K e w a j i b a n P i h a k y a n g p e n y e w a 

*R.Subekti, Op.cit, him 42. 
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A d a p u n y a n g m e n j a d i h a k b a g i p i h a k p e n y e w a a d a l a h m e n e r i m a 

b a r a n g y a n g d i s e w a k a n d a l a m k e a d a a n b a i k . S e d a n g k a n y a n g m e n j a d i 

k e w a j i b a n d a r i p i h a k p e n y e w a d a l a m p e r j a n j i a n s e w a m e n y e w a 

t e r s e b u t , y a i t u : 

a . M a m a k a i b a r a n g / b e n d a y a n g d i s e w a s e b a g a i s e o r a n g k e p a l a r u m a h 

t a n g g a y a n g b a i k a r t i n y a k e w a j i b a n m e m a k a i n y a s e a k a n - a k a n b a r a n g 

t e r s e b u t i t u k e p u n y a a n s e n d i r i 

b . M e m b a y a r h a r g a s e w a p a d a w a k t u y a n g t e l a h d i t e n t u k a n 

c . M e l a k u k a n p e m b e t u l a n - p e m b e t u l a n k e c i l d a n s e h a r i - h a r i , 

D a r i k e t e n t u a n d i a t a s c u k u p l a h j e l a s b a h w a k e d u a b e l a h p i h a k 

m e m p u n y a i h a k d a n k e w a j i b a n y a n g h a r u s d i p e n u h i . 

F. Berakhimya Suatu Perjanjian 

A d a p u n c a r a m e n g h a p u s k a n p e r j a n j i a n t e l a h d i a t u r d a l a m P a s a l 

1 3 8 1 K i t a b U n d a n g U n d a n g H u k u m P e r d a t a . D a l a m p a s a l i n i d i s e b u t k a n 

b e b e r a p a c a r a p e n g h a p u s p e r j a n j i a n . A d a p u n c a r a p e n g h a p u s a n p e r j a n j i a n 

t e r s e b u t a d a l a h s e b a g a i b e r i k u t : 

1 . P e m b a y a r a n 

P e m b a y a r a n y a n g d i m a k s u d p a d a b a g i a n i n i b e r b e d a d a r i i s t i l a h 

p e m b a y a r a n y a n g d i p e r g u n a k a n d a l a m p e r c a k a p a n s e h a r i - h a r i , k a r e n a 

p e m b a y a r a n d a l a m p e n g e r t i a n s e h a r i - h a r i h a r u s d i l a k u k a n d e n g a n 

m e n y e r a h k a n u a n g s e d a n g k a n m e n y e r a h k a n b a r a n g s e l a i n u a n g t i d a k 
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d i s e b u t s e b a g a i p e m b a y a m n , t e t a p i p a d a b a g i e m i n i y a n g d i m a k s u d 

d e n g a n p e m b a y a r a n a d a l a h s e g a l a b e n t u k p e m e n u h a n pres tas i .* '* ' 

2. P e n a w a r a n P e m b a y a r a n T u n a i d i i k u t i d e n g a n P e n y i m p a n a n a t a u 

P e n i t i p a n 

A p a b i l a s e o r a n g k e d i t o r m e n o l a k p e m b a y a r a n y a n g d i l a k u k a n o l e h 

d e b i t u r , d e b i t u r d a p a t m e l a k u k a n p e n a w a r a n p e m b a y a r a n t u n a i a t a s 

u a n g n y a , d a n j i k a k r e d i t o r m a s i h m e n o l a k , d e b i t u r d a p a t m e n i t i p k a n 

u a n g a t a u b a r a n g n y a d i p e n g a d i l a n . 

P e n a w a r a n p e m b a y a r a n y a n g d i i k u t i d e n g a n p e n i t i p a n u a n g 

a t a u b a r a n g d i p e n g a d i l a n , m e m b e b a s k a n d e b i t u r b e r l a k u b a g i n y a 

s e b a g a i p e m b a y a r a n a s a l p e n a w a r a n i t u d i l a k u k a n b e r d a s a r k a n 

u n d a n g - u n d a n g , d a n a p a y a n g d i t i t i p k a n m e r u p a k a n a t a s t a n g g u n g a n 

k r e d i t o r . 

3 . P e m b a r u a n U t a n g 

P e m b a r u a n u t a n g p a d a d a s a m y a m e r u p a k a n p e n g g a n t i a n o b j e k a t a u 

s u b j e k p e r i k a t a n l a m a d e n g a n o b j e k a t a u s u b j e k p e r i k a t a n y e m g b a r u . 

M a c a m - m a c a m p e m b a r u a n u t a n g a d a l a h s e b a g a i b e r i k u t : 

a. P e n g g a n t i a n O b j e k K o n t r a k 

P e m b a r u a n u t a n g y a n g b e r u p a p e n g g a n t i a n o b j e k p e r i k a t a n 

d a p a t t e r j a d i j i k a d e b i t u r m e m b u a t p e r i k a t a n u t a n g b a r u d e n g a n 

k r e d i t o r y a n g d i m a k s u d k a n u n t u k m e n g h a p u s k a n u t a n g l a m a y a n g 

h a p u s k a r e n a a d a n y a p e r i k a t a n b a r u t e r s e b u t . 

'•'̂ R.Soeroso, Op.cil, him 29. 
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b . P e n g g a n t i a n D e b i t u r 

P e m b a r u a n u t a n g y a n g b e r u p a p e n g g a n t i a n d e b i t u r t e r j a d i 

j i k a s e o r a n g d e b i t u r b a r u d i t u n j u k u n t u k m e n g g a n t i k a n d e b i t u r 

l a m a y a n g o l e h k r e d i t o r d i b e b a s k a n d a r i p e r i k a t a n n y a ( u t a n g n y a ) . 

P e m b a r u a n u t a n g s e m a c a m i n i d a p a t t e r j a d i w a l a u p u n t a n p a 

b a n t u a n d e b i t u r l a m a . 

c . P e n g g a n t i a n K r e d i t o r 

P e m b a r u a n u t a n g y a n g b e r u p a p e n g g a n t i a n k r e d i t o r t e r j a d i 

j i k a t e r j a d i s u a t u p e r j a n j i a n b a r u m e n g a k i b a t k a n k r e d i t o r b a r u 

d i t u n j u k u n t u k m e n g g a n t i k a n k r e d i t o r l a m a y a n g t e l a h 

m e m b e b a s k a n u t a n g d e b i t u r . * ^ ' 

4. P e r j u m p a a n U t a n g a t a u K o m p e n s a s i 

P e r j u m p a a n u t a n g a t a u k o m p e n s a s i i n i t e r j a d i j i k a a n t a r a d u a 

p i h a k s a l i n g b e r u t a n g a n t a r a s a t u d a n y a n g l a i n , s e h i n g g a a p a b i l a 

u t a n g t e r s e b u t m a s i n g - m a s i n g d i p e r h i t u n g k a n dan s a m a n i l a i n y a , 

k e d u a b e l a h p i h a k a k a n b e b a s d a r i u t a n g n y a . 

S e m u a u t a n g - p i u t a n g y a n g t e r j a d i a n t a r a p a r a p i h a k d a p a t 

d i p e r j u m p a k a n a t a u d i k o m p e n s a s i k e c u a l i d a l a m h a l : 

a . T u n t u t a n p e n g e m b a l i a n b a r a n g y a n g d i r a m p a s d a r i p e m i l i k n y a 

s e c a r a m e l a w a n h u k u m 

b . T u n t u t a n p e n g e m b a l i a n b a r a n g y a n g d i t i t i p k a n a t a u d i p i j a m k a n 

4landri Raharjo, 2009, Hukum Perjanjian di Indonesia, Pustaka Yustisia Yogyakarta, 
him 97-98. 
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c . T u n t u t a n l u n j a n g a n n a f k a h y a n g t e l a h d i n y a t a k a n t i d a k d a p a t 

d i s i t a . 

5 . P e r c a m p u r a n U t a n g 

A p a b i l a k e d u d u k a n k r e d i t o r d a n d e b i t u r b e r k u m p u l p a d a s a t u 

o r a n g , u t a n g t e r s e b u t h a p u s d e m i h u k u m . D e n g a n d e m i k i a n , 

p e r c a m p u r a n u t a n g t e r s e b u t j u g a d e n g a n s e n d i n n y a m e n g h a p u s k a n 

t a n g g u n g j a w a b p e n a n g g u n g u t a n g . N a m u n s e b a l i k n y a , a p a b i l a 

p e r c a m p u r a n u t a n g t e r j a d i p a d a p e n a n g g u n g u t a n g , t i d a k d e n g a n 

s e n d i n n y a m e n g h a p u s k a n u t a n g p o k o k . D e m i k i a n p u l a p e r c a m p u r a n 

u t a n g t e r h a d a p s a l z i h s e o r a n g d a r i p i u t a n g t a n g g u n g - m e n a n g g u n g 

t e r s e b u t t i d a k d e n g a n s e n d i r i n y a m e n g h a p u s k a n u t a n g k a w a n - k a w a n 

b e r u t a n g n y a . 

6. P e m b e b a s a n U t a n g 

P e m b e b a s a n u t a n g d a p a t t e r j a d i k a r e n a a d a n y a k e r e l a a n p i h a k 

k r e d i t u r u n t u k m e m b e b a s k a n d e b i t u r d a r i k e w a j i b a n m e m b a y a r 

h u t a n g , s e h i n g g a d e n g a n t e r b e b a s n y a d e b i t u r d a r i k e w a j i b a n 

p e m e n u h a n h u t a n g , m a k a h a l y a n g d i s e p a k a t i d a l a m p e r j a n j i a n 

s e b a g a i s y a r a t s a h n y a p e r j a n j i a n m e n j a d i t i d a k a d a p a d a h a l s u a t u 

p e r j a n j i a n d a n d e n g a n d e m i k i a n b e r a k h i r l a h p e r j a n j i a n . M e n u r u t 

H a n d r i R a h a r j o , P e m b e b a s a n U t a n g a d a l a h P e m y a t a a n s e p i h a k d a r i 

k r e d i t u r k e p a d a d e b i t u r d i b e b a s k a n d a r i p e r u t a n g a n . * ^ 

' ^ W , him 99. 
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7 . M u s n a h n y a B a r a n g y a n g T e r u t a n g 

M u s n a h n y a b a r a n g y a n g d i p e r j a n j i k a n j u g a m e n y e b a b k a n t i d a k 

t e r p e n u h i n y a s y a r a t p e r j a n j i a n k a r e n a b a r a n g s e b a g a i h a l ( o b j e k ) y a n g 

d i p e r j a n j i k a n t i d a k a d a , s e h i n g g a b e r i m p l i k a s i p a d a b e r a k h i m y a 

p e r j a n j i a n y a n g m e n g a t u m y a . 

8. K e b a t a l a n a t a u P e m b a t a l a n 

T i d a k t e r p e n u h i n y a s y a r a t s a h p e r j a n j i a n d a p a t m e n y e b a b k a n 

p e r j a n j i a n b e r a k h i r . m i s a l n y a k a r e n a p i h a k y a n g m e l a k u k a n p e r j a n j i a n 

t i d a k m e m e n u h i s y a r a t k e c a k a p a n h u k u m . T a t a c a r a p e m b a t a l a n y a n g 

d i s e p a k a t i d a l a m p e r j a n j i a n j u g a d a p a t m e n j a d i d a s a r b e r a k h i m y a 

p e r j a n j i a n . T e r j a d i n y a p e m b a t a l a n s u a t u p e r j a n j i a n y a n g t i d a k d i a t u r 

p e r j a n j i a n h a n y a d a p a t t e r j a d i a t a s d a s a r k e s e p a k a t a n p a r a p i h a k 

s e b a g a i m a n a d i a t u r d a l a m P a s a l 1 3 3 8 K U H P e r d a t a a t a u d e n g a n 

p u t u s a n p e n g a d i l a n y a n g d i d a s a r k a n p a d a P a s a l 1 2 6 6 K U H P e r d a t a . 

9 . B e r l a k u n y a S y a r a t B a t a l 

H a p u s n y a p e r i k a t a n y a n g d i a k i b a t k a n o l e h b e r l a k u n y a s y a r a t 

b a t a l b e r l a k u n y a j i k a p e r j a n j i a n y a n g d i b u a t o l e h p a r a p i h a k d i b u a t 

d e n g a n s y a r a t t a n g g u h a t a u s y a r a t b a t a l . K a r e n a a p a b i l a p e r j a n j i a n 

t e r s e b u t d i b u a t d e n g a n s y a r a t t a n g g u h d a n t e m y a t a s y a r a t y a n g 

d i j a d i k a n s y a r a t p e n a n g g u h a n t e r s e b u t t i d a k l e r p e n u h i , p e r j a n j i a n 

t e r s e b u t d e n g a n s e n d i r i n y a b a t a l . 



BAB I I I 

PEMBAHASAN 

A. Prosedur Pelaksanaan Perjanjian Sewa Menyewa Kios Antara Pedagang 

Dengan Dinas Pasar Baru Kota Baturaja 

S e p e r t i y a n g t e l a h d i j e l a s k a n s e b e l u m n y a , p e n g e r t i a n p e r j a n j i a n 

m e n u r u t P a s a l 1 3 1 3 K i t a b U n d a n g - U n d a n g H u k u m P e r d a t a y a n g b e r b u n y i 

" S u a t u p e r j a n j i a n a d a l a h s u a t u p e r b u a t a n d e n g a n m a n a s a t u o r a n g a t a u l e b i h 

m e n g i k a t k a n d i r i n y a t e r h a d a p s a t u o r a n g a t a u l e b i h l a i n n y a " . D a r i p e r i s t i w a 

i n i t i m b u l l a h h u b u n g a n h u k u m a n t a r a d u a o r a n g t a d i d i n a m a k a n p e r i k a t a n . 

P e n g e r t i a n s e w a m e n y e w a a d a l a h s u a t u p e r j a n j i a n d e n g a n m a n a 

p i h a k y a n g s a t u m e n g i k a t k a n d i r i n y a u n t u k m e m b e r i k a n k e p a d a p i h a k y a n g 

l a i n n y a k e n i k m a t a n d a r i s u a t u b a r a n g / b e n d a , s e l a m a s u a t u w a k t u t e r t e n t u d a n 

d e n g a n p e m b a y a r a n s u a t h a r g a y a n g o l e h p i h a k y a n g t e r s e b u t t e r a k h i r i t u 

d i s a n g g u p i p e m b a y a r a n . D e m i k i a n l a h d e f i n i s i y a n g d i b e r i k a n o l e h p a s a l 1 5 4 8 

K i t a b U n d a n g U n d a n g H u k u m P e r d a t a m e n g e n a i p e r j a n j i a n s e w a m e n y e w a 

t e r s e b u t . 

S e w a m e n y e w a , s a m a h a l n y a d e n g a n j u a l b e l i d a n p e r j a n j i a n -

p e i j a n j i a n l a i n p a d a u m u m n y a , m e n g g u n a k a n asas konsensual, a r t i n y a 

p e r j a n j i a n s u d a h s y a h d a n m e n g i k a t p a d a d e t i k t e r c a p a i n y a s e p a k a t m e n g e n a i 

u n s u r - u n s u r p o k o k , y a i t u b a r a n g / b e n d a d a n h a r g a . 

B e g i t u p u l a y a n g t e l a h d i l a k u k a n o l e h m a s y a r a k a t K o t a B a t u r a j a , 

P a s a r B a r u m e r u p a k a n p u s a t b a g i m a s y a r a k a t u n t u k m e l a k u k a n k e g i a t a n 

e k o n o m i . M a s y a r a k a t a t a u p e d a g a n g y a n g i n g i n b e r d a g a n g / b e r j u a l a n d i 

31 
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k a w a s a n t e r s e b u t h a r u s m e n y e w a k i o s d e n g a n i z i n d a r i D i n a s P a s a r B a r u 

K o t a B a t u r a j a s e r t a h a r u s m e m b a y a r r e t r i b u s i . O l e h s e b a b i t u , d a r i h u b u n g a n 

h u k u m t e r s e b u t , m a k a a k a n m u n c u l s u a t u p e r i k a t a n b e r u p a p e r j a n j i a n s e w a 

m e n y e w a d a l a m b e n t u k k i o s . 

S y a r a t - s y a r a t y a n g h a r u s d i p e n u h i o l e h p e d a g a n g s e b e l u m 

m e l a k u k a n p e r j a n j i a n s e w a m e n y e w a k i o s p a d a P a s a r B a r u a d a l a h : 

a. M e n g a j u k a n s u r a t p e r m o h o n a n k e p a d a B u p a t i B a t u r a j a , 

b . M e l e n g k a p i d a t a , y a i t u m e n g e n a i i d e n t i t a s p a r a p i h a k , 

c. M e l a m p i r k a n f o l o c o p y K T P , m e l a m p i r k a n N o m o r P o k o k W a j i b P a j a k 

s e r t a m e l a m p i r k a n P a j a k B u m i d a n B a n g u n a n . * ' ' 

S e p e r t i t e l a h d i k e m u k a k a n b a h w a s u m b e r p e r i k a t a n y a n g t e r p e n t i n g 

a d a l a h p e r j a n j i a n , s e b a b d e n g a n m e l a l u i p e i j a n j i a n p i h a k - p i h a k d a p a t 

m e m b u a t s e g a l a m a c a m p e r i k a t a n , s e s u a i d e n g a n asas k e b e b a s a n b e r k o n t r a k 

y a n g t e r g a n t u n g d a l a m B u k u H i K i t a b U n d a n g U n d a n g H u k u m P e r d a t a ( B W ) 

s e b a g a i m a n a d i a t u r d a l a m P a s a l 1 3 3 8 , t e t a p i s e p e r t i j u g a t e l a h d i k e m u k a k a n 

k e b e b a s a n b e r k o n t r a k t e r s e b u t b u k a n b e r a r t i b o l e h m e m b u a t p e r j a n j i a n s e c a r a 

b e b a s , m e l a i n k a n h a r u s m e m e n u h i s y a r a t - s y a r a t t e r t e n t u u n t u k s a h n y a s u a t u 

p e r j a n j i a n . S e b a g a i m a n a y a n g t e l a h d i j e l a s k a n d a l a m P a s a l 1 3 2 0 K i t a b 

U n d a n g U n d a n g H u k u m P e r d a t a , a d a 4 ( e m p a t ) s y a r a t t e r p e n t i n g y a n g 

d i p e r l u k a n y a i t u : 

1 . S e p a k a t m e r e k a y a n g m e n g i k a t k a n d i r i n y a 

2 . K e c a k a p a n u n t u k m e m b u a t s u a t u p e r i k a t a n 

"^IVawancara, Dengan Reni, Tala Usaha Unil Pasar Baru, Pada Tanggal 6 Januari 2016. 
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3 . S u a t u h a l t e r t e n t u 

4 . S u a t u s e b a b y a n g h a l a l 

D e n g a n k a t a l a i n , a p a b i l a s y a r a t - s y a r a t t e r s e b u t t e l a h d i p e n u h i , m a k a 

d a p a t d i l a k u k a n p e i j a n j i a n s e w a m e n y e w a k i o s t e r s e b u t . A d a p u n P r o s e d u r 

P e l a k s a n a a n P e r j a n j i a n S e w a M e n y e w a K i o s a n t a r a P e d a g a n g d e n g a n D i n a s 

P a s a r B a r u K o t a B a t u r a j a y a i t u s e b a g a i b e r i k u t 

1 . P i h a k p e d a g a n g m e n g a j u k a n s u r a t p e r m o h o n a n u n t u k m e n j a d i 
p e n y e w a k i o s P a s a r B a r u K o t a B a t u r a j a 

2 . K e p a l a D i n a s P a s a r B a r u K o t a B a t u r a j a m e l a n j u t k a n s u r a t 
p e r m o h o n a n t e r s e b u t k e p a d a B u p a t i B a t u r a j a m e l a l u i N o t a D i n a s 

3 . B u p a t i m e m b e r i k a n D i s p o s i s i a p a k a h S u r a t P e r m o h o n a n t e r s e b u t 
d i t e r i m a a t a u d i t o l a k 

4 . A p a b i l a s u r a t p e r m o h o n a n t e r s e b u t d i t e r i m a m a k a P i h a k D i n a s 
P a s a r B a r u a k a n m e b u a t k a n S u r a t P e r j a n j i a n S e w a K i o s P a s a r 
B a r u K o t a B a t u r a j a d a n d i t a n d a t a n g a n i o l e h k e d u a b e l a h p i h a k 
y a n g d i t a n d a i d e n g a n p i h a k p e d a g a n g m e m b a y a r r e t r i b u s i S e w a 
K i o s P a s a r B a r u . 

W a l a u p u n p e r j a n j i a n s e w a m e n y e w a t e r s e b u t t e l a h m e n c a p a i 

k e s e p a k a t a n b e r s a m a n a m u n d a l a m b e n t u k s u a t u p e r j a n j i a n t i d a k b o l e h 

d i l u p a k a n , m e s k i p u n s e w a m e n y e w a a d a l a h s u a t u p e r j a n j i a n a s a s konsensual 

y a i t u m e m b e r i k a n k e b e b a s a n y a n g s e l u a s - l u a s n y a k e p a d a m a s y a r a k a t u n t u k 

m e n g a d a k a n p e r j a n j i a n y a n g b e r i s i k a n a p a s a j a a s a l t i d a k m e l a n g g a r 

k e t e r t i b a n u m u m d a n k e s u s i l a a n , a k a n t e t a p i o l e h U n d a n g U n d a n g d i a d a k a n 

p e r b e d a a n . D i d a l a m h a l i n i , a k i b a t - a k i b a t n y a a n t a r a p e i j a n j i a n s e w a m e n y e w a 

t e r t u l i s d a n p e r j a n j i a n s e w a m e n y e w a s e c a r a l i s a n . 

J i k a s e w a m e n y e w a i t u d i a d a k a n s e c a r a t e r t u l i s , m a k a p e i j a n j i a n 

s e w a m e n y e w a i t u b e r a k h i r d e m i h u k u m a t a u s e c a r a o t o m a t i s b e r a k h i r 

Wawancara, Dengan Reni, Tata Usaha Unit Pasar Baru, Pada Tanggal 6 Januari 2016. 



34 

d e n g a n s e n d i r i n y a . A p a b i l a w a k t u y a n g t e l a h d i t e n t u k a n t e l a h h a b i s t a n p a 

d i p e r l u k a n n y a p e m b e r i t a h u a n - p e m b e r i t a h u a n t e r l e b i h d a h u l u u n t u k i t u . * ^ ' 

S e b a l i k n y a , a p a b i l a s e w a m e n y e w a i t u t i d a k d i b u a t s e c a r a t e r t u l i s , 

m a k a s e w a m e n y e w a i t u b e r a k h i r p a d a w a k t u y a n g t e l a h d i t e n t u k a n , j i k a 

p i h a k y a n g m e n y e w a k a n m e m b e r i t a h u k a n k e p a d a p e n y e w a b a h w a p e n y e w a 

h e n d a k m e n g h e n t i k a n s e w a n y a . J i k a t i d a k a d a p e m b e r i t a h u a n k e p a d a D i n a s 

P a s a r t e r l e b i h d a h u l u m a k a d i a n g g a p b a h w a s e w a m e n y e w a t e r s e b u t 

d i p e r p a n j a n g u n t u k w a k t u y a n g s a m a . 

D e n g a n d e m i k i a n , b e r d a s a r k a n p e n j e l a s a n t e r s e b u t m a k a d a p a t 

d i s i m p u l k a n b a h w a b e n t u k p e r j a n j i a n S e w a M e n y e w a K i o s a n t a r a P e d a g a n g 

d e n g a n D i n a s P a s a r B a r u K o t a B a t u r a j a y a i t u d i l a k u k a n d e n g a n p e r j a n j i a n 

t e r t u l i s . P e r j a n j i a n t e r s e b u t m e r u p a k a n p e r j a n j i a n t i m b a l b a l i k , k a r e n a 

p e r j a n j i a n t e r s e b u t m e n i m b u l k a n h a k s e r t a k e w a j i b a n y a n g m e m p u n y a i 

h u b u n g a n s a t u d e n g a n y a n g l a i n . P e r j a n j i a n s e w a m e n y e w a i n i , s a m a h a l n y a 

d e n g a n p e r j a n j i a n j u a l b e l i d a n p e r j a n j i a n p a d a u m u m n y a . 

D a l a m P a s a l 1 3 3 8 a y a t ( 3 ) K i t a b U n d a n g U n d a n g H u k u m P e r d a t a 

t e n t a n g p e r j a n j i a n b a h w a s u a t u p e r j a n j i a n i t u h a r u s d i l a k s a n k a n d e n g a n i t i k a d 

b a i k . D e n g a n k a t a l a i n b a h w a p e l a k s a n a a n p e r j a n j i a n i t u h a r u s d i l a k u k a n a t a u 

b e r j a l a n s e s u a i d e n g a n n o r m a - n o r m a k e p a t u t a n d a n k e s u s i l a a n . K e p a t u t a n 

d a p a t d i a r t i k a n s e b a g a i k e p a n t a s a n , k e s e s u a i a n , k e c o c o k a n d a n k e l a y a k a n . 

S e d a n g k a n k e s u s i l a a n a r t i n y a k e a d a b a n d a n k e s o p a n a n u n t u k m e l a k s a n a k a n 

s u a t u p e r j a n j i a n , l e b i h d a h u l u h a r u s d i t e t a p k a n s e c a r a t e g a s d a n c e r m a t a p a 

' Wawancara, Dengan Emi Susanti, Bendahara Unit Pasar Baru, Pada Tanggal 6 Januari 
2016. 



35 

s a j a i s i d a r i p e r j a n j i a n t e r s e b u t d a l a m a r t i a p a s a j a h a k d a n k e w a j i b a n m a s i n g -

m a s i n g p i h a k . 

D a l a m p e l a k s a n a a n d e n g a n i t i k a d b a i k , p e r l u j u g a d i p e r h a t i k a n h a l 

y a n g t e l a h d i j e l a s k a n d a l a m P a s a l 1 3 3 9 K i t a b U n d a n g U n d a n g H u k u m 

P e r d a t a y a n g m e n y a t a k a n " P e r j a n j i a n - p e r j a n j i a n t i d a k h a n y a m e n g i k a t u n t u k 

h a l - h a l y a n g t e g a s d i n y a t a k a n d i d a l a m n y a , t e t a p i j u g a u n t u k s e g a l a s e s u a t u 

y a n g m e n u r u t s i f a t p e r s e t u j u a n , d i h a r u s k a n o l e h k e p u t u s a n , k e b i a s a a n a t a u 

U n d a n g U n d a n g y a n g m e n g a t u m y a . 

B e r d a s a r k a n h a l t e r s e b u t d i a t a s , m a k a d a p a t d i a r t i k a n b a h w a s e t i a p 

p e r j a n j i a n d i l e n g k a p i d e n g a n a t u r a n - a t u r a n , U n d a n g - U n d a n g d a n a d a t 

k e b i a s a a n d i s u a t u t e m p a t , d i s a m p i n g n o r m a k e p a t u t a n . S e h i n g g a k e b i a s a a n 

i t u i k u t m e n e n t u k a n h a k d a n k e w a j i b a n p i h a k - p i h a k d a l a m p e r j a n j i a n , n a m u n 

d e m i k i a n a d a t k e b i a s a a n t i d a k b o l e h m e n y i m p a n g k a n a t a u m e n y i n g k i r k a n 

U n d a n g - U n d a n g . 

D a l a m p e r j a n j i a n s e w a m e n y e w a , a d a p u n h a k d a r i p i h a k y n a g 

m e n y e w a k a n a d a l a h m e n e r i m a h a r g a s e w a y a n g t e l a h d i t e n t u k a n . D a l a m 

P a s a l 1 5 5 0 K i t a b U n d a n g U n d a n g H u k u m P e r d a t a , t e l a h d i j e l a s k a n k e w a j i b a n 

d a r i p i h a k y a n g m e n y e w a k a n y a i t u : 

1 . M e n y e r a k a n b a r a n g y a n g d i s e w a k a n k e p a d a p e n y e w a 

2 . M e m e l i h a r a b a r a n g y a n g d i s e w a k a n s e d e m i k i a n , h i n g g a b a r a n g 

i t u d a p a t d i p a k a i u n t u k k e p e r l u a n y a n g d i m a k s d u k a n 

3 . M e m b e r i k a n p e n y e w a k e n i k m a t a n y a n g t e n t r a m d a r i p a d a b a r a n g 

y a n g d i s e w a k a n s e l a m a b e r l a n g s u n g n y a s e w a 
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S e d a n g k a n h a k d a r i p e n y e w a a d a l a h d a p a t m e m p e r g u n a k a n d a n 

m e n i k m a t i k i o s s e p e n u h n y a . S e r t a k e w a j i b a n p e n y e w a y a i t u t e l a h d i a t u r 

d a l a m P a s a l 1 5 6 0 K i t a b U n d a n g U n d a n g H u k u m P e r d a t a , y a n g m e n y a t a k a n 

b a h w a : 

1 . U n t u k m e m a k e i i b a r a n g y a n g d i s e w a s e b a g a i s e o r a n g b a p a k 

r u m a h y a n g b a i k , s e s u a i d e n g a n t u j u a n y a n g d i b e r i k a n p a d a 

b a r a n g i t u m e n u r u t p e r j a n j i a n s e w a n y a , a t a u j i k a t i d a k a d a s u a t u 

p e r j a n j i a n m e n g e n a i i t u , m e n u r u t t u j u a n y a n g d i p e r s a n g k a k a n 

b e r h u b u n g d e n g a n k e a d a a n . 

2 . U n t u k m e m b a y a r h a r g a s e w a p a d a w a k t u - w a k t u y a n g t e l a h 

d i t e n t u k a n . 

B e r d a s a r k a n P e r a t u r a n D a e r a h N o m o r 4 2 T a h u n 2 0 1 3 T e n t a n g T a r i f 

J a s a P e l a y a n a n P a s a r K o t a B a t u r a j a y a i t u m e n g a t u r : 

1 . T a r i f J a s a P e l a y a n a n P a s a r d i K o t a B a t u r a j t i , y a n g t e r d i r i d i a t a s t a n a h 

p a s a r d i k e n a k a n R e t r i b u s i S e w a k i o s d a n l o s d e n g a n p e r i n c i a n s e b a g a i 

b e r i k u t : 

a . K i o s L a n t a i 1 u k u r a n 4 x 4 m , R p . 2 5 . 0 0 0 , 0 0 / b u l a n 

b . K i o s L a n U i 2 u k u r a n 3 x 4 m , R p . 2 0 . 0 0 0 , 0 0 / b u l a n 

c . L o s u k u r a n 2 x 1,5 m , R p . 1 0 . 0 0 0 , 0 0 / b u l a n 

d . L o s I k a n u k u r a n 1 x 1,5 m , R p 7 . 5 0 0 , 0 0 ^ u l a n 

e . L o s A y a m u k u r a n I x 1,5 m , R p 7 . 5 0 0 , 0 0 ^ u l a n 
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2 . T a r i f J a s a P e l a y a n a n P a s a r p a d a K i o s d a n L o s y a n g b e r a d a d a l a m K o t a 

B a t u r a j a y a n g d i k e l o l a h o l e h D i n a s P a s a r B a r u , d i k e n a k a n R e t r i b u s i 

d a g a n g a n d e n g a n r i n c i a n s e b a g a i b e r i k u t : 

a. K i o s P a s a r d i k e n a k a n R e t r i b u s i R p . 2 . 5 0 0 / h a r i 

b . L o s P a s a r d i k e n a k a n R e t r i b u s i R p . 2 . 5 0 0 / h a r i 

D a l a m s u a t u p e i j a n j i a n y a n g d i l a k u k a n d a l a m b e n t u k t e r t u l i s , s u a t u 

p e r j a n j i a n d a p a t b e r a k h i r a p a b i l a j a n g k a w a k t u y a n g t e l a h d i t e n t u k a n t e l a h 

b e r a k h i r . A k a n t e t a p i d a l a m p e r j a n j i a n s e w a m e n y e w a i n i , u n t u k b e r a k h i m y a 

s u a t u p e r j a n j i a n y a i t u t e l a h d i a t u r o l e h p a s a l 1 5 7 0 K i t a b U n d a n g U n d a n g 

H u k u m P e r d a t a y a n g m e n y a t a k a a n b a h w a : " J i k a s e w a d i b u a t d e n g a n t u l i s a n , 

m a k a s e w a i t u b e r a k h i r d e m i H u k u m , a p a b i l a w a k t u y a n g d i t e n t u k a n t e l a h 

l a m p a u , t a n p a d i p e r l u k a n n y a s e s u t u p e r h e n t i a n u n t u k i t u " . 

B e g i t u j u g a y a n g t e r d a p a t p a d a P e r j a n j i a n S e w a M e n y e w a K i o s 

P a s a r B a m , y a i t u p e r j a n j i a n s e w a m e n y e w a b e r l a k u s e l a m a l ( s a t u ) t a h u n , 

p e r j a n j i a n t e r s e b u t b e r a k h i r a p a b i l a t e l a h l e w a t d a r i I ( s a t u ) t a h u n s e j a k d i 

t a n d a t a n g a n i s u r a t p e r j a n j i a n n a m u n a p a b i l a s u r a t p e r j a n j i a n y a n g b a r u b e l u m 

d i b u a t a t a u m a s i h d a l a m p r o s e s p e r b u a t a n , m a k a s u r a t p e r j a n j i a n y a n g l a m a 

m a s i h b e r l a k u . ^ * ' 

D e n g a n d e m i k i a n , u n t u k m e n g e t a h u i a p a k a h s u a t u p e r j a n j i a n i t u 

s u d a h b e r a k h i r a t a u t i d a k h a r u s d i l i h a t d u l u m a s i n g - m a s i n g p e r i k a t a n d a l a m 

p e r j a n j i a n . O l e h s e b a b i t u , d a l a m p e r j a n j i a n s e w a m e n y e w a t e r s e b u t d a p a t d i 

k e t a h u i a p a k a h p e r j a n j i a n t e r s e b u t s u d a h b e r a k h i r a t a u t i d a k y a i t u d e n g a n 
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m e l i h a t p e r j a n j i a n y a n g d i b u a t s e c a r a t e r t u l i s d i m a n a d i d a l a m n y a b e r i s i 

t e n t a n g j a n g k a w a k t u y a n g t e l a h d i t e n t u k a n . S e p e r t i y a n g t e l a h d i j e l a s k a n 

d a l a m p a s a l 1 5 7 0 K i t a b U n d a n g U n d a n g H u k u m P e r d a t a y a n g m e n g a t u r 

m e n g e n a i b e r a k h i m y a p e r j a n j i a n s e w a m e n y e w a t e r s e b u t . 

A d a p u n s a n k s i h u k u m t e r h a d a p p a r a p e d a g a n g y a n g t i d a k b a y a r 

s e w a k i o s p a d a p a s a r b a r u , y a i t u a k a n d i b e r i k a n s u r a t p e r i n g a t a n k e p a d a 

p e d a n g a n g a g a r s e g e r a m e m b a y a r s e w a k i o s n y a . T e t a p i a p a b i l a p e r i n g a t a n 

t e r s e b u t t i d a k d i l a k s a n a k a n o l e h p a r a p e d a g a n g y a n g m e n y e w a k i o s , m a k a 

p e r j a n j i a n s e w a m e n y e w a t e r s e b u t a k a n d i p u t u s k a n a t a u d i a k h i r i o l e h p i h a k 

y a n g m e n y e w a k a n y a i t u D i n a s P a s a r B a r u K o t a B a t u r a j a s e s u a i d e n g a n 

p e r j a n j i a n y a n g t e l a h d i s e p a k a t i s e b e l u m n y a . ^ ^ ' 

B. Penyelesaian Sengketa Sewa Menyewa Kios Antara Pedagang Dengan 

Dinas Pasar Baru Kota Baturaja 

D a l a m p e l a k s a n a a n d a r i p e r j a n j i a n s e w a m e n y e w a s e r i n g k a l i 

t e r d a p a t p e r s e n g k e t a a n a n t a r a D i n a s P a s a r B a m K o t a B a t u r a j a d e n g a n p a r a 

p e d a g a n g y a n g m e n i m b u l k a n s e n g k e t a s e w a m e n y e w a , y a n g b e r a k i b a t p a d a 

p e m u t u s a n a t a u p e n i n j a u a n k e m b a l i h u b u n g a n s e w a m e n y e w a t e r s e b u t . 

S e b e n a m y a s e n g e k t a i n i m e m p a k a n s e n g k e t a p e r d a t a b i a s a d a n 

p e n y e l e s a i a n n y a p u n m u d a h d a n s e d e r h a n a k a r e n a s e g a l a s e s u a t u n y a 

d i k e m b a l i k a n k e p a d a k o n t r a k / p e r j a n j i a n s e w a m e n y e w a i t u s e n d i r i , y a n g 

d i d a s a r k a n p a d a i z i n y a n g d i b e r i k a n o l e h D i n a s P a s a r B a m K o t a B a t u r a j a 

y a n g m e n y a t a k a n b a h w a p e n y e l e s a i a n s e n g k e t a t i d a k b i s a s e d e r h a n a k a r e n a 
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h a r u s d e n g a n p r o s e d u r y a n g t e l a h d i t e t a p k a n d a l a m p e r a t u r a n - p e r a t u r a n y a n g 

b e r l a k u . 

S e b a g a i m a n a k i t a k e t a h u i , h u k u m p e r d a t a i t u m e n g a t u r h u b u n g a n 

a n t a r a o r a n g y a n g s a t u a t a u l e b i h d e n g a n s a t u o r a n g a t a u l e b i h l a i n n y a y a n g 

m e n i m b u l k a n h a k d a n k e w a j i b a n d i a n t a r a m e r e k a y a n g m e m b u a t p e i j a n j i a n . 

A p a b i l a s a l a h s a t u p i h a k t e r s e b u t t i d a k m e m e n u h i k e w a j i b a n n y a a t a u 

m e l a n g g a r h a k o r a n g l a i n , m a k a p i h a k y a n g h a k n y a t e r l a n g g a r d a p a t m e m i n t a 

b a n t u a n p a d a N e g a r a . 

D a l a m h u k u m p e r d a t a , n e g a r a t i d a k m e n c a m p u r i u r u s a n 

p e r s e o r a n g a n j i k a p i h a k - p i h a k y a n g b e r s e n g k e t a m e r a s a h a k n y a t e r l a n g g a r 

t i d a k m e n g a j u k a n t u n t u t a n a t a u g u g a t a n . D a l a m h a l i n i t e r l e b i h d a h u l u 

d i m u n g k i n k a n k e p a d a p a r a p i h a k u n t u k m e n y e l e s a i k a n n y a d e n g a n 

m u s y a w a r a h m u f a k a t u n t u k m e n c a p a i j a l a n d a m a i . A k a n t e t a p i , a p a b i l a c a r a 

i n i t i d a k m e n d a p a t k a n j a l a n k e l u a m y a , m a k a p e r s o a l a n i n i d a p a t d i m i n t a k a n 

k e p a d a n e g a r a y a n g s i a p m e l i n d u n g i h a k s e s e o r a n g y a n g t e r l a n g g a r h a k n y a 

t a d i . D a l a m h a l i n i y a n g m e m p u n y a i w e w e n a n g a d a l a h P e n g a d i l a n N e g e r i , 

y a n g a k a n m e n y e l e s a i k a n s e n g k e t a d e n g a n s e a d i l - a d i l n y a b e r d a s a r k a n a c a r a 

d a l a m h u k u m p e r d a t a d e n g a n m e n g i k a t p e r a t u r a n a t a u k e t e n t u a n y a n g 

b e r k a i t a n d e n g a n p e r m a s a l a h a n . 

S e b e n a m y a , a d a p u n p e r m a s a l a h a n y a n g s a n g a t m e m i c u t e r j a d i n y a 
s u a t u p e r s e n g k e t a a n a n t a r a p i h a k , y a i t u W a n p r e s t a s i . A r t i d a r i W a n p r e s t a s i 
a d a l a h s e o r a n g d e b i t u r t i d a k m e m e n u h i p r e s t a s i s e b a g a i m a n a y a n g t e l a h 
d i t e n t u k a n d a l a m p e r j a n j i a n . A d a 4 ( e m p a t ) m a c a m w a n p r e s t a s i y a n g s e r i n g 
d i l a k u k a n d e b i t u r : ( 1 ) S a m a s e k a l i t i d a k m e m e n u h i p r e s t a s i ; ( 2 ) T i d a k t u n a i 
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k e s e p a k a t a n b e r s e a m a a t a s d a s a r k e r j a s a m a y a n g l e b i h h a r m o n i s 
d a n k r e a t i f . 

3 . M e d i a s i y a i t u c a r a p e n y e l e s a i a n s e n g k e t a m e l a l u i p r o s e s 
p e r u n d i n g a n u n t u k m e m p e r o l a h k e s e p a k a t a n p a r a p i h a k d e n g a n 
d i b a n t u o l e h m e d i a t o r . 

4 . K o n s i l i a s i y a i t u p e n e n g a h a k a n b e r t i n d a k m e n j a d i k o n s i l i a t o r 
d e n g a n k e s e p a k t a n p a r a p i h a k d e n g a n m e n g u s a h a k a n s o l u s i y a n g 
d a p a t d i t e r i m a . 

5 . P e n i l a i a n A h l i y a i t u p e n d a p a t p a r a a h l i u n t u k s u a t u h a l y a n g 
b e r s i f a t t e k n i s d a n s e s u a i d e n g a n b i d a n g k e a h l i a n n y a . 

S e b e n a m y a j i w a d a r i a l t e m a t i f p e n y e l e s a i a n s e n g k e t a i t u s u d a h a d a 

d a r i n e n e k m o y a n g b a n g s a I n d o n e s i a . H a l i t u s e b a g a i m a n a t e r l i h a t n y a t a 

d a l a m b u d a y a m u s y a w a r a h u n t u k m e n c a p a i m u f a k a t y a n g m a s i h s a n g a t 

t e r l i h a t d i m a s y a r a k a t p e d e s a a n d i I n d o n e s i a , d i m a n a k e t i k a a d a s e n g k e t a d i 

a n t a r a m e r e k a , c e n d e r u n g m a s y a r a k a t t i d a k m e m b a w a p e r m a s a l a h a n t e r s e b u t 

k e p e n g a d i l a n , a k a n t e t a p i d i s e l e s a i k a n s e c a r a k e k e l u a r g a a n . A p a b i l a 

s e n g k e t a t e r s e b u t t i d a k d ^ a t d i s e l e s a i k a n a n t a r a p a r a p i h a k y a n g 

b e r s e n g k e t a , m a k a m e r e k a a k a n m e m b a w a s e n g k e t a m e r e k a t e r s e b u t k e 

h a d a p a n k e p a l a d e s a . D e n g a n s e m a n g a t " m u s y a w a r a h u n t u k m e n c a p a i 

m u f a k a t " y a n g s u d a h m e n g a k a r d a l a m j i w a b a n g s a I n d o n e s i a , A l t e m a t i f 

P e n y e l e s a i a n S e n g k e t a ( A P S ) m e m p u n y a i p o t e n s i y a n g s a n g a t b e s a r u n t u k 

d i k e m b a n g k a n d a n d i g u n a k a n o l e h p a r a p r a k t i s i h u k u m d i I n d o n e s i a . 

D a l a m h a l i n i , p e n y e l e s a i a n s e n g k e t a a n t a r a p e d a g a n g d e n g a n D i n a s 
P a s a r B a r u K o t a B a t u r a j a y a i t u d i s e l e s a i k a n d e n g a n c a r a m e l a k u k a n 
m u s y a w a r a h m u f a k a t , k a r e n a p e n y e l e s a i a n t e r s e b u t l a h y a n g s e r i n g d i g u n a k a n 
o l e h m a s y a r a k a t u n t u k m e c a p a i p e r d a m a i a n . A k a n t e t a p i a p a b i l a m u s y a w a r a h 
m u f a k a t t e r s e b u t t i d a k t e r c a p a i , m a k a a k a n d i t e m p u h j a l u r h u k u m m e l a l u i 
P e n g a d i l a n N e g a r i K o t a B a t u r a j a . ^ ^ ' 

Wawancara, Dengan Reni, Tata Usaha Unit Pasar Baru, Pada Tanggal 6 Januari 2016. 
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D e n g a n d e m i k i a n , A l t e m a t i f P e n y e l e s e i i a n S e n g k e t a y a n g l e b i h t e p a t 

d a l a m m e n y e l e s a i k a n s e n g k e t a a n t a r a P e d a g a n g d e n g a n D i n a s P a s a r B a r u 

K o t a B a t u r a j a t e r s e b u t y a i t u N e g o s i a s i . K a r e n a n e g o s i a s i m e m p a k a n p r o s e s 

p e n y e l e s m a n s e n g k e t a y a n g p a l i n g u m u m . B e m e g o s i a s i s u d a h m e n j a d i 

b a g i a n d a r i a k t i v i t a s k e h i d u p a n m a n u s i a d a l a m k e h i d u p a n s e h a r i - h a r i , t a w a r -

m e n a w a r h a r g a , g a j i , d a n l a i n s e b a g i n y a . S e c a r a u m u m , n e g o s i a s i d a p a t 

d i a r t i k a n s e b a g a i s u a t u u p a y a p e n y e l e s a i a n s e n g k e t a p a r a p i h a k t a n p a m e l a l u i 

p r o s e s p e n g a d i l a n d e n g a n t u j u a n m e n c a p a i k e s e p a k a t a n b e r s a m a a t a s d a s a r 

k e r j a s a m a y a n g l e b i h h a r m o n i s d a n k r e a t i f . 

S e c a r a s e d e r h a n a , d e f i n i s i d a r i n e g o s i a s i a d a l a h s u a t u p r o s e s t a w a r -

m e n a w a r a t a u u p a y a u n t u k m e n c a p a i k e s e p a k a t a n d e n g a n p i h a k l a i n m e l a l u i 

p r o s e s i n t e r a k s i , k o m u n i k a s i y a n g d i n a m i s d e n g a n t u j u a n u n t u k m e n d a p a t k a n 

p e n y e l e s a i a n a t a u j a l a n k e l u a r a t a s s u a t u m a s a l a h y a n g s e d a n g b e r l a n g s u n g . 

A k a n t e t a p i d a l a m s e n g k e t a s e w a m e n y e w a k i o s a n t a r a p e d a g a n g 
d e n g a n D i n a s P a s a r B a m K o t a B a t u r a j a b e l u m p e m a h t e r j a d i s e n g k e t a 
d i s e l e s a i k a n m e l a l u i j a l u r h u k u m y a k n i P e n g a d i l a n N e g e r i . K a r e n a 
p e n y e l e s a i a n s e n g k e t a m e l a l u i m u s y a w a r a h m u f a k a t a t a u m e l a l u i 
n e g o s i a s i , s e I a l u b e r h a s i l d a n m e n c a p a i p e r d a m a i a n a n t a r a p e d a g a n g d e n g a n 
D i n a s P a s a r B a m K o t a B a t u r a j a . ^ ' ' 

Wawancara. Dengan Alkahfi, Kepala Unil Pasar Bam. Pada Tanggal 6 Januari 2016. 



BAB IV 

PENUTUP 

A. Kesimpulan 

B e r d a s a r k a n p e m b a h a s a n - p e m b a h a s a n y a n g t e l a h d i l a k u k a n p a d a b a b -

b a b t e r d a h u l u , m a k a d a p a t d i s i m p u l k a n s e b a g a i b e r i k u t : 

1 . P r o s e d u r P e l a k s a n a a n P e r j a n j i a n S e w a M e n y e w a K i o s A n t a r a P e d a g a n g 

D e n g a n D i n a s P a s a r B a r u K o t a B a t u r a j a y a i t u p i h a k p e d a g a n g m e n g a j u k a n 

S u r a t P e r m o h o n a n d e n g a n k e t e n t u a n s e b a g a i b e r i k u t : 

a. M e n g a j u k a n s u r a t p e r m o h o n a n k e p a d a B u p a t i B a t u r a j a , 

b . M e l e n g k a p i d a t a , y a i t u m e n g e n a i i d e n t i t a s p a r a p i h a k , 

c. M e l a m p i r k a n f o t o c o p y K T P , m e l a m p i r k a n N o m o r P o k o k W a j i b P a j a k 

s e r t a m e l a m p i r k a n P a j a k B u m i d a n B a n g u n a n . 

M e l a n j u t k a n S u r a t P e r m o h o n a n t e r s e b u t d i a j u k a n k e p a d a D i n a s P a s a r B a r u 

K o t a B a t u r a j a , s e t e l a h i t u D i n a s P a s a r B a r u K o t a B a t u r a j a m e m b e r i k a n 

D i s p o s i s i , a p a b i l a S u r a t P e r m o h o n a n d i t e r i m a , m a k a p i h a k D i n a s P a s a r B a r u 

K o t a B a t u r a j a m e m b e r i k a n S u r a t P e r j a n j i a n S e w a M e n y e w a K i o s . A p a b i l a 

s e m u a p e r s y a r a t a n t e r s e b u t t e l a h d i p e n u h i , m a k a S u r a t P e r j a n j i a n S e w a 

M e n y e w a K i o s d a p a t d i t a n d a t a n g a n i o l e h k e d u a b e l a h p i h a k . 

2 . P e n y e l e s a i a n S e n g k e t a S e w a M e n y e w a K i o s A n t a r a P e d a g a n g D e n g a n 

D i n a s P a s a r B a r u K o t a B a t u r a j a y a i t u p e n y e l e s a i a n n y a d i l a k u k a n d e n g a n 

m e l a k u k a n m u s y a w a r a h m u f a k a t , a g a r t e r c a p a i n y a j a l a n d a m a i . A k a n t e t a p i , 

a p a b i l a c a r a i n i t i d a k m e n d a p a t a n j a l a n k e l u a m y a , m a k a b a m l a h 
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p e r m a s a l a h a n i n i d i s e l e s a i k a n m e l a l u i j a l u r h u k u m y a i t u m e l a l u i 

P e n g a d i l a n . 

B. Saran 

1 . D a l a m P e l a k s a n a a n P e r j a n j i a n S e w a M e n y e w a K i o s t e r s e b u t . D i n a s P a s a r 

B a r u h a r u s t e i j u n l a n g s u n g k e l a p a n g a n u n t u k m e n i n j a u k e g i a t a n y a n g 

t e r j a d i p a d a P a s a r B a r u K o t a B a t u r a j a . S e l a i n i t u , D i n a s P a s a r B a r u l e b i h 

m e n i n g k a t k a n l a g i p e n g a w a s a n p a d a k e g i a t a n P a s a r B a r u K o t a B a t u r a j a , 

s e h i n g g a t e r w u j u d n y a k e t e r t i b a n d a n k o n t r o l t e r h a d a p p a r a p e d a g a n g . 

2 . S u p a y a t i d a k t e r j a d i p e r s e n g k e t a a n , p a r a p e d a g a n g h a r u s m e n g i k u t i 

p r o s e d u r y a n g t e l a h d i t e t a p k a n o l e h p e m e r i n t a h , a p a b i l a t i d a k d i l a k s a n a k a n , 

m a k a d a p a t d i b e r i k a n s a n k s i y a n g t e g a s b a g i p e d a g a n g s e s u a i d e n g a n 

k e t e n t u a n y a n g b e r l a k u . 
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CATATAN: 
MOHON DI BERI WAKTU 
MENYELESAIKAN 
SKRIPSI BULAN SEJAK 
TANGGAL DHCELUARKAN 
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