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1 . B a g a i m a n a p r o s e s p e m e r i k s a a n p e l a k u t i n d a k p i d a n a p e n i p u a n d i 

P o l r e s O g a n K o m e r i n g I l i r ( O K I ) ? 
2 . A p a k a h H a m b a t a n - h a m b a t a n d a l a m P r o s e s P e n y i d i k a n T i n d a k P i d a n a 

P e n i p u a n d i P o l r e s O g a n K o m e r i n g I l i r ( O K I ) ? 
S e l a r a s d e n g a n t u j u a n d i m a k s u d . d e n g a n m e n e l u s u r i p r i n s i p - p r i n s i p 

d a n p e n e r a p a n n y a y a n g b e r h u b u n g a n d e n g a n p r o s e s p e m e r i k s a a n d a n 
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d a t a s e k u n d e r . B e r d a s a r k a n h a s i l p e n e l i t i a n p e n u l i s . m a k a d i s i m p u l k a n 
s e b a g a i b e r i k u l : 

I . P r o s e s p e m e r i k s a a n p e l a k u t i n d a k p i d a n a t e r h a d a p p e n i p u a n , d a l a m 
k o n t e k s i n i K i t a b U n d a n g - u n d a n g H u k u n A c a r a P i d a n a ( K U H A P ) 
m e m b a g i d u a s i s t e m p e m e r i k s a a n y a n g d i l a k u k a n o l e h P e l a k u a t a u 
t e r s a n g k a , y a i t u : 
a . P e m e r i k s a a n P e r m u l a a n ( p e n d a l i u l u a n ) y a n g d i l a k u k a n o l e h 

K e p o l i s i a n / P e n y i d i k . 
D a l a m s i s t e m p e m e r i k s a a n p e r m u l a a n m e n g a n u t a s a s 
p e m e r i k s a a n I n q u i s i t o r L u n a k a r t i n y a b a h w a d a l a m p e m e r i k s a a n 
y a n g d i l a k u k a n o l e h p e n y i d i k t e r h a d a p t e r s a n g k a b o l e h 
d i d a m p i n g i o l e h P e n a s e h a t H u k u m y a n g m e n g i k u t i j a l a n n y a 
p e m e r i k s a a n s e c a r a p a s i f y a k n i P e n a s e h a t H u k u m d i p e r k e n a n k a n 
u n t u k m e l i h a t , m e n d e n g a r , d a n m e m b e r i k a n p e t u n j u k d a l a m 
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p r o s e s p e m e r i k s a a n t e r h a d a p t e r s a n g k a . A t a s d a s a r s i s t e m d i a t a s . 
m a k a t e r s a n g k a d a l a m p r o s e s p e m e r i k s a a n p e n d a l i u l u a n t i d a k 
d i p e r l a k u k a n s e b a g a i T e r d a k w a ( o b j e k ) y a n g h a r u s d i p e r i k s a . 
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B A B I 

P E N D A I I l T . l A N 

A. Latar Belakang 

M a n u s i i i p a d a d a s a r n v a n i e n i p i i n v a i s i f a t s a n g b a i k . d a n p a d a 

l U r a h n y a l a t e r l a h i r d a l a n i k e a d a a n s u c i t a n p a n o d a r c t a p i s c | a ! a n d e n g a n 

p c r k e n i b a n g a n / a m a n d a n k a r e n a a d a i n a p e n g a r u h . f i t r a h l a d i h e r u b a i i 

M a n u s i a t e l a h i n e n g a l a m i h e r h a g a i p e r u h a l i a n s e h i n g g a a d a i n a n u M a " . a i i g 

b a i k d a n a d a j u g a n t a i u i s i a y a n g b u r u k s i l a l n v a . M a n u s i a a n t a r a \ a n g s a t u 

d e n g a n l a i n n y a l i i d u p d a l a m h e r m a s y a r a k a l , d a n u n t u k l e r c i p t a n y a 

k c h i d u p a n b c r m a s v a r a k a t y a n g b a i k p e r l u a d a n y a p e r a t u r a n > a n g m e n g a t u r 

k e t e r t i p a n t e r s e b u t . D i s i i i i t a h i u i k u m b e r p e r a n . I i u k u m m e r u p a k a n 

s e r a n g k a i a n t a t a a t u r a n y a n g m e n g a t u r b a g a i m a n a h i d u p d a l a m 

b e r m a s y a r a k a t . 

N e g a r a I n d o n e s i a a d a i a h N e g a r a h u k u m . o l e h s c b a b i t u s c g a l a t i n d a k 

t a n d u k k c h i d u p a n m a n u s i a s e h a r i - h a r i d i a t u r o l c h h u k u m . t i d a k t x > l c h 

b e r t e n t a n g a n d e n g a n h u k u m . S e l i a p p e i b u a t a i i y a n g m e l a n g g a r h u k u m 

h a r u s l a h d i s e l e s a i k a n s e c a r a h u k u m . 

H u k u m b L i k a n l a h m e r u p a k a n s u a t u u k u r a n u n t u k t i d a k m e n i m b u l k a n 

k e j a h a t a n a t a u p e n i p u a n . k a r e n a w a l a u p u i i I i u k u m t e l a h d i b e i U u k s e b a g a i 

s u a t u p a t o k a n d a n m a s y a r a k a t a g a i h e r p e n l a k u s e s u a i d e n g a n k e i e r t i b a n 
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2 

d a n k e d a m a i a n , n a m u n p a d a k e n y a t a a n n y a m a s i h a d a s a j a t i n d a k a n -

t i n d a k a n y a n g m e n y i m p a n g d a r i y a n g t e l a h d i t e n t u k a n o l e h a t u r a n - a t u r a n 

h u k u m . 

A p a b i l a s e s e o r a n g m e l a k u k a n p e r b u a t a n y a n g b e r t e n t a n g a n d e n g a n 

h u k u m , m a k a s e c a r a y u r i d i s o r a n g t e r s e b u t h a r u s d i t u n t u t b e r d a s a r k a n 

k e s a l a h a n y a n g t e l a h d i l a k u k a n n y a . T e t a p i p e r s o a l a n n y a s e k a r a n g s e j a u h 

m a n a s e o r a n g d a p a t m e m b e r i k a n p e r t a n g g u n g j a w a b a n n y a , s e b a b 

p e r t a n g g u n g j a w a b a n i n i a d a k a i t a n n y a d e n g a n k e a d a a n j i w a s e s e o r a n g 

k a r e n a d a r i k e a d a a n j i w a i n i l a h t i n d a k a n y a n g d i l a k u k a n d a p a t t e r w u j u d . 

P i h a k y a n g t e r l i b a t a t a u p e l a k u d a r i p e r b u a t a n m e l a w a n h u k u m y a n g 

d i a t u r d a l a m h u k u m a c a r a p i d a n a , b a i k m e n g e n a i p e t u g a s y a n g d i b e r i 

w e w e n a n g d a n p r o s e s p e m e r i k s a a n p e r k a r a p i d a n a n y a , m a u p u n 

p e r l i n d u n g a n k e p e n t i n g a n h u k u m b a g i m a s y a r a k a t s e r t a p e r l i n d u n g a n h a k 

a s a s i b a g i s e t i a p o r a n g , k e c u a l i a d a k e t e n t u a n y a n g l a i n m e n g a t u m y a . P a d a 

d a s a m y a n o n n a h u k u m a c a r a p i d a n a a d a i a h s e b a g a i b e r i k u t : 

" M e n g a t u r , a t a u m e m e r i n t a h k a n , a t a u m e l a r a n g u n t u k b e r t i n d a k , 

d a l a m m e n y e l e n g g a r a k a n u p a y a m a n a k a l a a d a s a n g k a a n / t e r j a d i p e r b u a t a n 

p i d a n a , a g a r d a p a t d i l a k u k a n p e n y c l i d i k a n , p e n y i d i k a n , t u n t u t a n h u k u m , 

p e m e r i k s a a n p e r k a r a p u t u s a n h a k i m , d a n p e l a k s a n a a n p u t u s a n o l e h p e t u g a s 
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y a n g b e r w e n a n g d e n g a n k e h a r u s a n u n t u k m e n j u n j u n g t i n g g i h a k a s a s i 

m a n u s i a s e r t a h u k u m n e g a r a 

D a p a t d i k e m u k a k a n b a h w a t i n g k a t k e s a d a r a n t e n t a n g h u k u m m a s i h 

m e n j a d i m a s a l a h b a g i m a s y a r a k a t I n d o n e s i a , s e p e r t i y a n g s e r i n g k i t a d e n g a r 

y a k n i p e n i p u a n . S i k a p m a s y a r a k a t d a l a m m e m p e r l a k u k a n h u k u m y a n g 

b e r l a k u m e m e r l u k a n k a d a r t e r s e n d i r i a g a r m e m e n u h i k e s a d a r a n h u k u m 

y a n g t e r g a n t u n g p a d a u s a h a u n t u k m e n a n a m k a n T a n g g u n g J a w a b h u k u m . 

S e b a g a i m a n a d i k e t a h u i b a h w a : 

" H u k u n i P i d a n a a d a i a h b a g i a n d a r i k e s e l u r u h a n h u k u n i y a n g 

b e r l a k u d i s u a t u n e g a r a y a n g m e n g a d a k a n d a s a r - d a s a r d a n a t u r a n - a t u r a n 

u n t u k m e n e n t u k a n p e r b u a t a n - p e r b u a t a n n a m a y a n g t i d a k "N 

S e d a n g k a n m e n g e n a i b a g a i m a n a c a r a a t a u p r o s e d u r u n t u k m e n u n t u t 

k e m u k a p e n g a d i l a n t e r h a d a p o r a n g - o r a n g y a n g d i s a n g k a m e l a k u k a n t i n d a k 

p i d a n a a k a n d i s e l e s a i k a n m e n u r u t k e t e n t u a n h u k u n i a c a r a p i d a n a . A d a p u n 

h u k u m a c a r a p i d a n a m e n u r u t D e B o s K e m p e r a d a i a h :" s e j u m l a h a s a s d a n 

a t u r a n p e r u n d a n g - u n d a n g a n y a n g m e n g a t u r b i l a m a i i a u n d a n g - u n d a n g 

h u k u m p i d a n a d i l a n g g a r , n e g a r a m e n g g u n a k a n l i a k n y a u n t u k m e m i d a n a 

" B a m b a n g P o e m o m o , 2 0 0 4 , Oricutasi A c a r a P i d a n a I n d o n e s i a ^ A m a r t a 
B u k u , Y o g y a k a r t a , h i m . 2 

'̂ Ansori Sabuan, 2000, H u k u m A c a r a Pidatut. Angkasa Bandung, lilni 63 

'̂ Ibid, him 63 
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T u j u a n d a r i h u k u m a c a r a p i d a n a a d a i a h u n t u k m e n c a r i d a n 

m e n d a p a t k a n a t a u s e t i d a k - t i d a k n y a m e n d e k a t i k e b e n a r a n m a t e r i y a i t u 

k e b e n a r a n y a n g s e b e n a m y a d a r i s u a t u p e r k a r a p i d a n a d e n g a n m e n e r a p k a n 

k e t e n t u a n h u k u m s e c a r a p i d a n a , s e c a r a j u j u r d a n t e p a t d e n g a n t u j u a n u n t u k 

m e n c a r i s i a p a p e l a k u y a n g d a p a t d i d a k w a k a n m e l a k u k a n s u a t u p e n i p u a n 

s e l a n j u t n y a m e m i n t a p r o s e s p e m e r i k s a a n d a n t a n g g u n g j a w a b p u t u s a n d a r i 

p e n g a d i l a n g u n a m e n e m u k a n a p a k a h o r a n g y a n g d i d a k w a k a n i n i d a p a t 

d i p e r s a l a h k a n . U n t u k m e n c a r i d a n n i e n e m u k a n k e b e n a r a n y a n g d e m i k i a n 

i t u , h u k u m a c a r a p i d a n a m e m b e r i k a n p e t u n j u k a p a y a n g h a r u s d i l a k u k a n 

a p a r a t p e n e g a k h u k u n i d a n p i h a k - p i h a k a t a u o r a n g - o r a n g l a i n y a n g t e r l i b a t 

d i d a l a m n y a a p a b i l a a d a d u g a a n b a h w a h u k u m p i d a n a d i l a n g g a r . 

D a r i u r a i a n d i a t a s , m a k a p e n u l i s b e r m a k s u d m e n u a i i g k a n d a l a m 

b e n t u k s k r i p s i d e n g a n j u d u l "PROSES P E M E R I K S A A N DAN 

H A M B A T A N - H A M B A T A N T E R H A D A P P E L A K U T I N D A K 

PIDANA PENIPUAN DI P O L R E S O G A N K O M E R I N G I L I R ( O K I ) " 

B. Permasalahan 

B e r d a s a r k a n l a t a r b e l a k a n g t e r s e b u t d i a t a s m a k a d a p a t d i r u m u s k a n 

p e n n a s a l a h a n s e b a g a i b e r i k u t : 

1 . B a g a i m a n a p r o s e s p e n i e r i k s a a n p e l a k u t i n d a k p i d a n a p e n i p u a n d i 

P o l r e s O g a n K o m e r i n g I l i r ( O K I ) ? 
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2 . A p a k a h H a m b a t a n - h a m b a t a n d a l a m P r o s e s P e n y i d i k a n T i n d a k 

P i d a n a P e n i p u a n d i P o l r e s O g a n K o m e r i n g I l i r ( O K I ) ? 

C . Ruang Lingkup dan Tujuan 

R u a n g l i n g k u p p e n e l i t i a n t e r u t a m a d i t i t i k b e r a t k a n p a d a p e n u l i s a n 

t e r h a d a p p r o s e s p e m e r i k s a a n d a n t a n g g u n g j a w a b p e l a k u t i n d a k p i d a n a 

p e n i p u a n , t a n p a m e n u t u p k e m u n g k i n a n p a d a h a l - h a l l a i n y a n g a d a k a i t a n 

n y a . 

A d a p u n t u j u a n p e n u l i s a n s k r i p s i i n i a d a i a h s e b a g a i b e r i k u t : 

1 . U n t u k m e n g e t a h u i p r o s e s p e m e r i k s a a n p e l a k u t i n d a k p i d a n a 

p e n i p u a n 

2 . U n t u k m e n g e t a h u i h a m b a t a n - h a m b a t a n p e l a k u t i n d a k p i d a n a 

p e n i p u a n 

H a s i l p e n e l i t i a n d i h a r a p k a n b e m i a n f a a t s e b a g a i t a m b a l i a n i n f o r m a s i 

b a g i i l m u P e n g e t a h u a n , k h u s u s n y a d a l a m b i d a n g h u k u m p i d a n a , s e k a l i g u s 

m e r u p a k a n s u m b a n g a n p e m i k i r a n y a n g d i p e r s e m b a h k a n s e b a g a i 

p e n g a b d i a n k e p a d a a l m a m a t e r . 

D. Metodologi 

a . S e s u a i d e n g a n r u a n g l i n g k u p , p e r m a s a l a h a n t u j u a n t e r s e b u t m a k a 

p e n u l i s m e n g g u n a k a n j e n i s p e n e l i t i a n y a n g t e r g o l o n g p e n e l i t i a n 
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H u k u m S o s i o l o g i s E m p i r i s y a n g b e r s i f a t d e s k r i p t i f , k a r e n a t i d a k 

b e r m a k s u d m e n g u j i h i p o t e s i s . 

b . T e k n i k p e n g u m p u l a n d a t a d i l a k u k a n d e n g a n c a r a ; 

I . S t u d i k e p u s t a k a a n {Library research) d e n g a n c a r a m e n g k a j i 

b a h a n - b a h a n h u k u m p r i m e r d a n b a h a n - b a h a n h u k u i n s e k u n d e r 

S u m b e r D a t a 

D a t a u t a m a / p o k o k d a l a m p e n e l i t i a n i n i d i d a s a r k a n p a d a d a t a 

s e k u n d e r ( d a t a k e p u s t a k a a n ) y a n g t e r d i r i d a r i : 

1 ) B a h a n h u k u m p r i m e r , d a l a m b e n t u k : 

- U U D 1 9 4 5 

- P e r a t u r a n P e r u n d a n g - u n d a n g a n 

2 ) B a h a n h u k u m s e k u n d e r , b e r u p a : 

- B u k u - b u k u 

- H a s i l P e n e l i t i a n 

- J u r n a l 

- M e d i a c e t a k 

3 ) B a h a n h u k u m t e r s i e r , b e r u p a : 

- K a m u s 

- E n s i k i o p e d i 

- I n d e k s 
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2. P e n e l i t i a n l a p a n g a n {field research) d e n g a n m e l a k u k a n 

w a w a n c a r a d e n g a n I n s t a n s i t c r k a i t d i P o l r e s O g a n K o m e r i n g I l i r 

( O K I ) . 

c . T e k n i k p e n g o l a h a n d a t a d i l a k u k a n d e n g a n c a r a m e t o d e a n a l i s i s d a t a . 

D a r i d a t a t e r s e b u t a k a n d i s u s u n s e c a r a s i s t e m a t i s s e h i n g g a d i p e r o l e h 

s u a t u k e s i m p u l a n u n t u k m e n j a w a b p c r m a s a l a h a n y a n g n i e n j a d i o b j e k 

p e n u l i s a n i n i , k e m u d i a n d i k o n t r u k s i k a n k e d a l a m s u a t u k e s i m p u l a n . 

E . Sistematika Penulisan 

R e n c a n a p e n e l i t i a n s k r i p s i i n i a k a n t e r s u s u n s e c a r a k e s e l u r u h a n 

d a l a m 4 ( e m p a t ) b a b d e n g a n s i s t e m a t i k a s e b a g a i b e r i k u t ; 

B a b I B a b p e n d a l i u l u a n y a n g m e n g u r a i k a n l a t a r b e l a k a n g , p e r u m u s a n 

m a s a l a h , r u a n g l i n g k u p d a n t u j u a n , m e t o d e p e n e l i t i a n d a n 

s i s t e m a t i k a p e n u l i s a n . 

B a b I I P e n g e r t i a n P e n i p u a n , P e n g e r t i a n P e l a k u a t a u T e r s a n g k a , 

P e n g e r t i a n T i n d a k P i d a n a , J e n i s - j e n i s T i n d a k P i d a n a , U n s u r -

u n s u r T i n d a k P i d a n a , T i n j a u a n p u s t a k a y a n g b e r i s i P e r t a n g g u n g 

J a w a b a n P i d a n a , 

B a b I I I M e n g g a m b a r k a n t e n t a n g b a s i l p e n e l i t i a n y a n g s e c a r a k h u s u s 

m e n g u r a i k a n p e m b a h a s a n / a n a l i s i s s e h u b u n g a n p c r m a s a l a h a n 

h u k u n i y a n g d i a n g k a t s e c a r a r i n c i b a g i a n - b a g i a n d a r i 
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p e m b a h a s a n t e r s e b u t a k a n d i s e s u a i k a n d e n g a n h a s i l p e n e l i t i a n 

t a h a p b e r i k u t n y a s e b a g a i b a g i a n d a r i p r o s e s p e n e l i t i a n . 

B a b I V B a g i a n p e n u t u p d a r i p e m b a h a s a n s k r i p s i i n i y a n g d i f o r m a t 

k e s i m p u l a n d a n s a r a n . 



TINJAUAN UMUM 

BAB II 

A. Pengertian Tindak Pidana 

I s t i l a h T i n d a k P i d a n a a d a i a h d i m a k s u d s e b a g a i t e r j e m a h a n d a l a m 

b a h a s a I n d o n e s i a u n t u k i s t i l a h b a h a s a B e l a n d a " S l r a l b a a r f c i t " a t a u 

D e l i c t " . U n t u k t e r j e m a h a n i t u d a l a m b a h a s a I n d o n e s i a d i s a m p t n g i s t i l a h " 

T i n d a k P i d a n a " j u g a d i p a k a i d a n b e r e d a r b e b e r a p a i s t i l a h l a m b a i k d a l a m 

b u k u a t a u p u n m e n u r u t p e n d a p a t l i y K . m i t e r d a l a m p e r a t u r a n t e r t u l i s y a n g 

p e n u l i s j L i m p a a n t a r a t a i n 

1 . P e r b u a t a n y a n g d a p a t d i h u k u m 
2 . P e r b u a t a n y a n g b o l e h d i b u k u m 
3 . P e r i s l i w a P i d a n a 
4 . P e l a n g g a r a n P i d a n a 

5 . P e r b u a t a n P i d a n a 

P e r u n d a n g - u n d a n g a n I n d o n e s i a t e l a h m e m p e r g u n a k a n i s t i l a h - i s t i l a h 

d i a t a s , d a l a m b e r b a g a i U n d a n g - u n d a n g D e m i k i a n p u l a p a r a s a r j a n a 

I n d o n e s i a t e l a h m e m p e r g u n a k a n b c b c r a p a a t a u s a i a h s a t u d a r i i s t i l a h 

t e r s e b u t d i a t a s d e n g a n m e m b e r i k a n s a n d a r a n m a s i n g - m a s i n g d a n b a l i k a n 

p e r u m u s a n ( p e m b a t a s a n ) p e n g e r t i a n d a r i i s t i l a h t e r s e b u t . 

D i b a w a h i n i y a i t u : 

1 ) D . S i m o n s 
Ey.Kanter, 2002, Asas-asas Hukuin Pidana Di Indonesia dan Peneiapan nya, Aluniiii 

AHM PTHM. .lakarta. htm 205 
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D i b a w a h i n i y a i t u : 

1 ) D . S i m o n s 

P e r t a m a k i t a m e n g e n a i p e r u m u s a n y a n g d i i n t r o d u k s i k a n o l e h 

S i m o n s p e r i s t i w a i t u a d a i a h " P e r b u a t a n s a i a h d a n m e l a w a n h u k u m y a n g 

d i a n c a m p i d a n a d a n d i l a k u k a n o l e h s e s e o r a n g y a n g m a m p u l i e r t a n g g u n g 

j a w a b " . ^ ' 

P e r u m u s a n m e n u r u t p e n d a p a t S i m o n s m e n u n j u k k a n u n s u r - u n s u r d a n 

p e r b u a t a n p i d a n a s e b a g a i b e r i k u t : ^' 

a . P e r b u a t a n m a n u s i a 
b . P e r b u a t a n m a n u s i a i t u h a r u s m e l a w a n h u k u m ( W e n d e r e c t T e l i j k ) 
c . P e r b u a t a n i t u h a r u s d i a n c a m d e n g a n p i d a n a o l e h U n d a n g - u n d a n g 
d . P e l a k u n y a h a r u s o r a n g y a n g m a m p u b e r t a n g g u n g j a w a b 
e . P e r b u a t a n i t u h a r u s t e r j a d i k a r e n a k e s a l a h a n p e m b u a t . 

2 ) V a n H a m e l 

T e n t a n g p e r u m u s a n S t r a f b a a r f e i t i t u s a r j a n a i n i s e p e n d i r i a n d e n g a n 

S i m o n s , h a n y a l a h m e n a m b a h k a n s i f a t p e r b u a t a n y a n g m e m p u n y a i s i f a t 

y a n g d a p a t d i h u k u m . S e l a n j u t n y a p e n u l i s k e m u k a k a n p u l a t e n t a n g 

p e r u m u s a n p e n g e r t i a n t i n d a k p i d a n a m e n u r u t p e n d a p a t s a r j a n a I n d o n e s i a 

d i a n t a r a n y a : 

1 ) M o e l j a l n o 

M e n g a r t i k a n i s t i l a h S t r a f b a a r f e i t s e b a g a i " P e r b u a t a n P i d a n a " . 

P e n g e r t i a n p e r b u a t a n p i d a n a m e n u r u t b e l i a u a d a i a h " p e r b u a t a n y a n g 

5' Ibid, him 206 

"I ibid, him. 207 
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d i l a n g g a r d a n d i a n c a m p i d a n a b a r a n g s i a p a m e l a n g g a r l a r a n g a n 

t e r s e b u t " 7 * 

P e r b u a t a n h a r u s p u l a b e t u l - b e t u l d i r a s a k a n o l e h m a s y a r a k a t s e b a g a i 

p e r b u a t a n y a n g t i d a k b o l e h a t a u m e n g h a m b a t a k a n t e r c a p a i n y a t a t a d a l a m 

p e r g a u l a n m a s y a r a k a t y a n g d i c i t a - c i t a k a n o l e h m a s y a r a k a t i t u . ' * * 

M a k n a p e r b u a t a n p i d a n a s e c a r a m u t l a k h a r u s t e r m a s u k u n s u r f o r m i l 

y a i t u m e n c o c o k i r u m u s a n U n d a n g - u n d a n g d a n u n s u r m a t e r i l y a i l u s i f a t 

p e r t e n t a n g a n d e n g a n c i t a - c i t a m e n g e n a i p e r g a u l a n m a s y a r a k a t a t a u p e n d e k , 

s i f a t m e l a w a n h u k u m . ^ * 

2 ) R T r e s n a 

M e n g a r t i k a n i s t i l a h S t r a l b a a r t c i t s e b a g a i " P e r i s t i w a P i d a n a 

m e n u r u t b e l i a u p e r i s t i w a p i d a n a i t u a d a i a h " s u a t u p e r b u a t a n a t a u r a n g k a i a n 

p e r b u a t a n m a n u s i a y a n g b e r t e n t a n g a n d e n g a n U n d a n g - u n d a n g a t a u 

p e r a t u r a n l a i n n y a , t e r h a d a p p e r b u a t a n m a n a d i a d a k a n p a n g b u k u n i a n . 

3 ) W i r j o n o P r o j o d i k o r o 

C e n d e r u n g m e n g a r t i k a n S t r a f b a a r f e i t s e b a g a i " T i n d a k P i d a n a ". 

T i n d a k P i d a n a a d a i a h " s u a t u p e r b u a t a n y a n g p e l a k u n y a d a p a t d i k a r c n a k a n 

'̂ Moeljalno. 2002, A.sas-usas H u k u m F i d e i m i . I T . Dina Aksara. Jakarta, him. 2 

Ibid. him. 4 

Ibid. him. 13. 

R Tresna, 2009, A.sas-asu.s H u k u m P i d a n a D i s e r u d Pcmluduisan Bcbcrapa Pembuatan 
P i d a n a Y a n g P c n l i n g , Jakarta, him. 27. 
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h u k u i n p i d a n a d a n p e l a k u i t u d a p a t d i k a t a k a n m e r u p a k a n s u b j e k t i n d a k 

p i d a n a 

S u a t u p e r b u a t a n y a n g m e l a w a n h u k u m d a n m e r u g i k a n m a s y a r a k a t 

b e l u m t e n t u i a m e r u p a k a n t i n d a k p i d a n a , b i l a p e r b u a t a n t i d a k d i a n c a m 

d e n g a n p i d a n a . K a r e n a p e r b u a t a n i t u m e n g a n d u n g u n s u r - u n s u r : 

1 . M e m b u j u k o r a n g s u p a y a m e m b e r i k a n b a r a n g . m e m b u a t u t a n g a t a u 

m e n g h a p u s k a n p i u t a n g ; h e n d a k m e n g u n t u n g k a n d i r i s e n d i r i a t a u 

o r a n g l a i n d e n g a n m e l a w a n h a k . 

2 . M e n g g u n a k a n n a m a p a l s u a t a u k e a d a a n p a l s u a t a u a k a ! c e r d i k ( t i p u 

m u s l i h a t ) d e n g a n m e n g g u n a k a n k a t a - k a t a b o h o n g . ' ^ * 

B e r s i f a t m e l a w a n h u k u m d a p a t b e r a r t i b e r t e n t a n g a n d e n g a n h u k u m 

a t a u t i d a k s e s u a i d e n g a n l a r a n g a n a t a u k e h a r u s a n h u k u m a t a u m e n y e r a n g 

s u a t u k e p e n t i n g a n y a n g d i l i n d u n g i o l e h h u k u m . M e n g e n a i s i f a t m e l a w a n 

h u k u m i n i s e h u b u n g a n d e n g a n p e m b a h a s a n t e n t a n g p e r u m u s a n d e l i k 

( t i n d a k p i d a n a ) a d a d u a a l i r a n a t a u p e n g a n u t y a i t u 

P e n g a n u t b e r s i f a t m e l a w a n h u k u m f o r m a l y a n g m e n y a t a k a n b a h w a 

p a d a s e t i a p p e l a n g g a r a n d e l i k s u d a h d e n g a n s e n d i r i n y a t e r d a p a t s i f a t 

m e l a w a n h u k u m . A r t i n y a a p a b i l a s i f a t m e l a w a n h u k u m t i d a k d i r u m u s k a n 

Wirjono Projodikoro, 2004, A sas-asas H u k u m P i d a n a I n d o n e s i a , Bina Cipta Jakarta. 
him 95 

R. Soesilo, 2002, K i l a h U n d a n g - u n d a n g H u k u m P i d a n a . Serta K o m e n t a r - k o m e n l a r n y a 
Lengkap Pasal D e m i Pasal, Penerbit Politeia Bogor, him. 261 

Ey. Ranter, Op.Cit, him. 143. 
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d a l a m s u a t u d e l i k t i d a k p e r l u l a g i d i s e l i d i k i s e b a b d e n g a n s e n d i r i n y a 

s e l u r u h t i n d a k a n i t u s u d a h b e r s i f a t m e l a w a n h u k u m , t e t a p i j i k a b e r s i f a t 

m e l a w a n h u k u m i n i d i c a n t u m k a n d a l a m r u m u s a n d e l i k , m a k a b e r s i f a t 

m e l a w a n h u k u m d i s e l i d i k i . A c a r a i n i m e n d a s a r k a n p a d a k e t e n t u a n U n d a n g -

u n d a n g . 

P e n g a n u t b e r s i f a t m e l a w a n h u k u m m a t e r i l m e n y a t a k a n b a h w a s e t i a p 

d e l i k d i a n g g a p a d a u n s u r b e r s i f a t m e l a w a n h u k u m d a n h a r u s d i s e b u t k a n . 

A l i r a n i n i m e n d a s a r k a n s e l a i n d a r i k e t e n t u a n U n d a n g - u n d a n g j u g a 

m e n g u t a m a k a n k e s e t a r a a n m a s y a r a k a t . 

D a r i S t r a f b a a r f e i t o l e h s e t i a p s a r j a n a a d a i a h b e r b e d a , s e h i n g g a 

d e n g a n d e m i k i a n p e n g e r t i a n n y a a k a n b e r b e d a p u l a . T e t a p i d a p a t d i l i h a t 

p a d a p e r u m u s a n s t r a f b a a r f e i t m e n u r u t p a r a s a r j a n a y a n g p e n u l i s k e m u k a k a n 

d i a t a s m a s i n g - m a s i n g m e m a k a i k a t a " p e r b u a t a n ". J i k a k a t a p e r b u a t a n 

t e r s e b u t ( E e n d o e n ) m e r u p a k a n p e n g e r t i a n d a r i handeling ( t i n d a k a n ) . M a k a 

m e n u r u t S a t o c h e d K a r t a N a g a r a h a l i t u k u r a n g t e t a p k a r e n a d e n g a n 

d e m i k i a n s t r a f b a a r f e i t b e r a r t i p e r b u a t a n y a n g d i l a r a n g d a n d i a n c a m d e n g a n 

U n d a n g - u n d a n g , s e d a n g y a n g d i m a k s u d s t r a f b a a r f e i t j u g a t e r m a s u k " Ho( 

Matalen " ( m e l a l a i k a n ) . J a d i y a n g d i a r t i k a n s e b a g a i s t r a f b a a r f e i t d i s a m p i n g 

p e r b u a t a n ( E e n d o e n ) j u g a b e r a r t i m e l a l a i k a n ( N a t a l e ) . ' " " 

Satoched Karta Nagara, 2003, H u k u m P i d a n a . K u m p i d a n K u l i a h L c k t u r M a h a s i s w a . 
him. 75. 
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Y a n g d a p a t m e l a k u k a n s t r a f l t a a r t e i t a d a i a h m a n u s i a , s e d a n g b a d a n -

b a d a n h u k u m d a n h e w a n t i d a k d a p a t d i a n g g a p s u b j e k d a l a m s t r a f b a a r f e i t . 

K e t e n t u a n i n i d i l i h a t d a r i 

1 . C a r a m e r u m u s k a n s t r a f b a a r f e i t y a i t u d e n g a n k a t a - k a t a : " B a r a n g s i a p a 

d a n p e r u m u s a n i n i d a p a t d i a m b i l k e s i m p u l a n b a h w a y a n g d i m a k s u d 

d e n g a n " B a r a n g s i a p a " h a n y a m a n u s i a . 

2 . H u k u m a n y a n g d i j a t u h k a n s e p e r t i : 

a . H u k u m a n P o k o k , ( P a s a l 1 0 K U H P i d a n a ) y a i t u : 

1 ) P i d a n a M a t i 
2 ) P i d a n a P e n j a r a 
3 ) P i d a n a K u r u n g a n 
4 ) P i d a n a D e n d a . 

b . P i d a n a T a m b a h a n y a i t u : 

1 ) P e n c a b u t a n H a k 
2 ) P e n y i t a a n t e r h a d a p b a r a n g - b a r a n g t e r t e n t u 

3 ) P e n g u m u m a n p u t u s a n h a k i m . 

3 . H u k u m p i d a n a y a n g b e r l a k u i n i d i s a n d a r k a n p a d a k e s a l a h a n o r a n g y a n g 

d i d a l a m a j a r a n k e s a l a h a n y a n g d i a n g g a p d a p a t m e m b u a t k e s a l a h a n 

h a n y a m a n u s i a , y a i t u y a n g b e r u p a k e s a l a h a n i n d i v i d u a l . 

B a d a n h u k u m b u k a n s u b j e k h u k u m d a l a m h u k u m p i d a n a t e t a p i 

b a d a n h u k u m m e l a k u k a n s t r a f b a a r f e i t d a l a m l a p a n g a n h u k u m f i s k a l . A d a 

b e b e r a p a s a r j a n a y a n g m c n g a n j u r k a n a g a r b a d a n h u k u n i d a p a t d i a n g g a p 

Ibid, him. 96. 
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s e b a g a i s u b j e k d a l a m s t r a f b a a r f e i t , n a m u n h u k u m n y a d i l a n j u t k a n s u p a y a i n i 

m e r u p a k a n d e n d a saja . '* '* 

D e m i k i a n l a h p a d a p r i n s i p n y a b a h w a s e t i a p p e r u m u s a n s t r a f l i a a r f e i t 

y a n g d i g u n a k a n o l e h p a r a s a r j a n a a d a i a h b e r b e d a , n a m u n y a n g d i l a k u k a n 

t e r s e b u t m e m p u n y a i a k i b a t d a n i n i p u n d i l a r a n g o l e h h u k u m . U n t u k d a p a t 

d i p i d a n a n y a s e s e o r a n g s e b a g a i p e n a n g g u n g j a w a b p i d a n a , m a k a t i d a k c u k u p 

d e n g a n d i l a k u k a n p e r b u a t a n p i d a n a s a j a , a k a n t e t a p i d i s a m p i n g i t u h a r u s 

a d a k e s a l a h a n a t a u s i k a p b a t h i n y a n g d a p a t d i c e l a . 

Y a n g d a l a m h u k u m p i d a n a d i k e n a i s e b a g a i a s a s h u k u m y a n g t i d a k 

t e r t u l i s y a i t u " B e e n S t r a f Z o n d e r S c h u l d . O h n e S c h u l d K e i n c S t r a f e " ( t i d a k 

d a p a t d i p i d a n a j i k a t i d a k a d a k e s a l a h a n ) . J a d i d a l a m a s a s i n i m e n g a n d u n g 

t i g a u n s u r u n t u k d a p a t d i k a t a k a n a d a i a h :'•** 

1 . K e m a m p u a n b e r t a n g g u n g j a w a b 

2 . A d a n y a k e a d a a n b a t h i n d a r i p e l a k u y a n g d i h u b u n g k a n d e n g a n b e n t u k 

k e s e n g a j a a n ( o p z e t ) a t a u k e a l p a a n 

3 . T i d a k t e r d a p a t n y a a l a s a n p e m a a f / p e m b e n a r d a r i s u a t u k e j a d i a n a t a s 

m e m b u a t . 

B, Unsur-unsur Tindak Pidana 

B e r t a l i a n d e n g a n p e r u m u s a n t i n d a k p i d a n a y a n g m e m p u n y a i 

s e j u m l a h u n s u r , d i a n t a r a p a r a a h l i m e m p u n y a i j a l a n p i k i r a n y a n g b e r l a i n a n . 

Adami Chazawi. 2 0 0 1 , P e l a j a r a n H u k u m P i d a n a B a g i a n /. Penerbil PT. Raja Grafindo 
Persada, jakarla. him. 71-72. 

Ibid, him 75. 
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S e b a g i a n p e n d a p a t m e m b a g i u n s u r p e r u m u s a n t i n d a k p i d a n a s e c a r a 

m e n d a s a r s a j a , d a n a d a p e n d a p a t l a i n y a n g m e m b a g i e l e m e n p e r u m u s a n 

t i n d a k p i d a n a s e c a r a r i n c i . 

P e m b a g i a n s e c a r a m e n d a s a r d i d a l a m m e l i h a t r u m u s a n t i n d a k p i d a n a 

h a n y a m e m p u n y a i d u a e l e m e n d a s a r y a n g t e r d i r i a t a s : 

B a g i a n y a n g o b j e k t i f m e n u n j u k k a n t i n d a k p i d a n a t e r d i r i d a r i 

p e r b u a t a n ( e e n d o e n o f n a l a t e n ) d a n a k i b a t , y a n g m e r u p a k a n k e j a d i a n y a n g 

b e r t e n t a n g a n d e n g a n h u k u m p o s i t i f s e b a g a i a n a s i r y a n g m e l a w a n h u k u m 

y a n g d a p a t d i a n c a m d e n g a n p i d a n a , d a n b a g i a n y a n g s u b j e k t i f y a n g 

m e r u p a k a n a n a s i r k e s a l a h a n d a r i p a d a t i n d a k p i d a n a . 

M e n u r u t A p e l d o m , u n s u r t i n d a k p i d a n a t e r d i r i d a r i u n s u r o b j e k t i f 

y a n g b e r u p a a d a n y a s u a t u k e l a k u a n y a n g b e r t e n t a n g a n d e n g a n h u k u m d a n 

u n s u r s u b j e k t i f y a n g b e r u p a a d a n y a s e o r a n g p e m b u a t y a n g m a m p u 

b e r t a n g g u n g j a w a b a t a u d a p a t d i p e r s a l a h k a n t e r h a d a p k e l a k u a n y a n g 

b e r t e n t a n g a n d e n g a n h u k u m i t u . ' ^ * 

K i r a n y a a d a i a h s e s u a i d e n g a n a p a y a n g d i u r a i k a n V a n B e m m e l e n 

y a n g m e n g a t a k a n u n s u r - u n s u r d a r i s t r a f b a a r f e i t d a p a t d i b e d a k a n m e n j a d i 

" e l e m e n t e n v o o r d e s t r a f b a a r f e i t v a n d o dade r " . ' ' ^* 

P.A.F. Lamintang. 2007, Dasar-dasar H u k u n i P i d a n a , Penerbit PT. Citra Adilya. 
Bandung, him. 141 

Ibid, him 143 
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A d a p u n p e m b a g i a n u n s u r t i n d a k p i d a n a s e c a r a r i n c i a d a i a h m e l i h a t 

t i n d a k p i d a n a b e r d a s a r k a n a t a s s u s u n a n p e r u m u s a n d a r i t i a p - t i a p t i n d a k 

p i d a n a y a n g b e r s a n g k u t a n , s e h i n g g a s e c a r a a l t e m a t i f s e t i a p d e l i k h a r u s 

m e m p u n y a i u n s u r y a n g p a d a u m u m n y a s e s u a i d e n g a n l u a s n y a i s i r u m u s a n 

t i n d a k p i d a n a y a n g b e r k e m b a n g d a l a m i l m u p e n g e t a h u a n . . T i d a k t e r d a p a t 

s a t u k e s a t u a n d o k t r i n d a r i p a r a a h l i d a l a m m e n e n t u k a n p e m b a g i a n p e r i n c i a n 

u n s u r d a l a m s e s u a t u t i n d a k p i d a n a . 

M e n u r u t V o s , d i d a l a m s u a t u s t r a f b a a r f e i t d i m u n g k i n k a n a d a n y a 

b e b e r a p a u n s u r , y a i t u :̂*** 

1 . E l e m e n p e r b u a t a n a t a u k e l a k u a n o r a n g , d a l a m h a l b e r b u a t a t a u t i d a k 

b e r b u a t . 

2 . E l e m e n a k i b a t d a r i p e r b u a t a n y a n g t e r j a d i d a l a m d e l i k s e l e s a i . 

3 . E l e m e n a k i b a t i n i d a p a t d i a n g g a p t e l a h t e m y a t a p a d a s u a t u 

p e r b u a t a n , d a n k a d a n g - k a d a n g u n s u r a k i b a t t i d a k d i p e n t i n g k a n 

d i d a l a m d e l i k f o n n i l , a k a n t e t a p i k a d a n g - k a d a n g u n s u r a k i b a t 

d i n y a t a k a n d e n g a n t e g a s y a n g t e r p i s a h d a r i p e r b u a t a n n y a s e p e r t i 

d i d a l a m d e l i k m a t e r i l . 

4 . E l e m e n k e s a l a h a n , y a n g d i w u j u d k a n d e n g a n k a t a - k a t a s e n g a j a a t a u 

a l p a . 

5 . E l e m e n m e l a w a n h u k u m . 

6 . E l e m e n , s e d e r e t a n e l e m e n l a i n m e n u r u t r u m u s a n u n d a n g - u n d a n g . 

Ibid, him. 144. 



D e m i k i a n p u l a m e n u r u t H a z e w i n k e l S u r i n g a . d i d a l a m s t r a f b a a r f e i t 

d i m u n g k i n k a n a d a n y a b e b e r a p a u n s u r y a i t u 

a . E l e m e n k e l a k u a n o r a n g . 

b . E l e m e n a k i b a t , y a n g d i t e t a p k a n d a l a m r u m u s a n U n d a n g - u n d a n g 

k a r e n a p e m b a g i a n d e l i k f o r m i l d a n m a t e r i l . 

c . E l e m e n p s i k i s , s e p e r t i d e n g a n o g n e r k , o p z e t d a n n a l a t i h e i d ( d e n g a n 

m a k s u d d e n g a n s e n g a j a d a n d e n g a n a l p a ) . 

d . E l e m e n o b j e k t i f y a n g m e n y e r t a i k e a d a a n d e l i k s e p e r t i e l e m e n 

d i m u k a u m u m . 

e . S y a r a t t a m b a h a n u n t u k d a p a t d i p i d a n a n y a p e r b u a t a n . 

f . E l e m e n m e l a w a n h u k u m s e b a g a i e l e m e n y a n g m e m e g a n g p e r a n a n 

p e n t i n g . 

C . Pertanggung Jawaban Pidana 

D i d a l a m p e r t a n g g u n g j a w a b a n p i d a n a a k a n l e b i h b a i k j i k a k i t a 

m e n g e n a i t e r l e b i h d a h u l u m e n g e n a i p e r t a n g g u n g j a w a b a n p i d a n a y a n g 

m a n a d a p a t d i l i h a t p e n g e r t i a n . 

M e n u r u t I s m a i l S u n y , y a n g m c n y e b u t k a n b a h w a . " . . . D a l a m t e o r i 

h u k u m d i k e n a i d u a m a c a m p e n g e r t i a n p e r t a n g g u n g j a w a b a n d a l a m a r t i 

s e m p i t d a n d a l a m a r t i l u a s y a n g d i m a k s u d p e r t a n g g u n g j a w a b a n d a l a m a r t i 

s e m p i t a d a i a h p e r t a n g g u n g j a w a b a n t a n p a s a n k s i , s e d a n g k a n p e r t a n g g u n g 

^" Roeslan Saleh, Op.Cit. Him. 50. 
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j a w a b a n d a l a m a r t i l u a s a d a i a h p e r t a n g g u n g j a w a b a n d e n g a n s a n k s i d e n g a n 

k a t a l a i n p e r t a n g g u n g j a w a b a n i n i m a s i n g - m a s i n g p e n g e r t i a n n y a d i b e d a k a n 

a t a s s a n k s i n y a " . ^ ^ * 

S e l a n j u t n y a I s m a i l S u n y m e n j e l a s k a n b a h w a 

" . . . p e r t a n g g u n g j a w a b a n p i d a n a d a p a t d i b a g i m e n j a d i 2 , y a i t u : 

1 . P e r t a n g g u n g j a w a b a n d a l a m a r t i s e m p i t p a d a u m u m n y a t i d a k 

m e m p u n y a i s a n k s i d i k a r e n a k a n b e r s i f a t i n t e r n m e n y a n g k u t d i r i - d i r i 

p r i b a d i d a n b e r s a n g k u t a n , j a d i i a t i d a k m e m p u n y a i p e r t a n g g u n g 

j a w a b a n p a d a o r a n g l a i n t e t a p i i a m e m p u n y a i b e b a n m o r a l 

m e l a k s a n a k a n s e t i a p l u g a s y a n g d i b e r i k a n k e p a d a n y a . 

2 . P e r t a n g g u n g j a w a b a n d a l a n i a r t i l u a s a d a i a h p e r t a n g g u n g j a w a b a n 

y a n g m e m p u n y a i s a n k s i d i k a r e n a k a n h u b u n g a n d e n g a n p e r a t u r a n 

s e h i n g g a d a p a t m e r u g i k a n p i h a k l a i n a t a u o r a n g l a i n s e c a r a y u r i d i s , 

u m u m n y a p e r t a n g g u n g j a w a b a n d a l a m a r t i i n i l a z i m d i m i n t a k a n 

k e p a d a s e s e o r a n g ( d e n g a n s t a t u s H u k u m a p a p u n j u g a ) y a n g t e l a h 

b e r s i k a p t i n d a k , d i m a n a s i k a p t i r . d a k n y a t e r s e b u t m e n y a n g k u t p i h a k 

l a i n d i l u a r d i r i n y a p r i b a d i . " ' * * 

D a r i u r a i a n t e r s e b u t d i a t a s , d a n d i t a r i k k e s i m p u l a n b a h w a 

p e r t a n g g u n g j a w a b a n p i d a n a d i b a g i m e n j a d i 2 b a g i a n y a i t u : 

1 . P e r t a n g g u n g j a w a b a n p i d a n a d a l a m a r t i s e m p i t 

Ismail Suny, 2001. M e k a n i s m c Demokreisi F a n c a s i l a . Aksara Baru. Jakarla. him. 17. 

Ibid. him. 20 
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2 . P e r t a n g g u n g j a w a b a n p i d a n a d a l a m a r t i l u a s 

A d a p u n b e n t u k - b e n t u k p e r t a n g g u n g j a w a b a n y a n g d a p a t d i t u n t u t 

s e c a r a p i d a n a a d a 2 ( d u a ) m a c a m b e n t u k h a l i n i s e s u a i d e n g a n b u n y i P a s a l 

1 0 K U H P , y a i t u : 

a . P i d a n a P o k o k 

1 . P i d a n a M a t i 
2 . P i d a n a P e n j a r a 
3 . P i d a n a K u r u n g a n 
4 . D e n d a 

b . P i d a n a T a m b a h a n 

1 . P e n c a b u t a n h a k - h a k t e r t e n t u 
2 . P e r a m p a s a n b a r a n g - b a r a n g t e r t e n t u 

3 . P e n g u m u m a n P u t u s a n H a k i m 

P e n g e r t i a n p e r t a n g g u n g j a w a b a n p i d a n a , m e n u r u t p e n d a p a t R o e s l a n 

S a l e h b a h w a " . . . P e r t a n g g u n g j a w a b p i d a n a a d a i a h s u a t u p e r b u a t a n y a n g 

d i a m b i l d a r i p e r b u a t a n p i d a n a , d a l a m h a l i n i b e r t a n g g u n g j a w a b a t a s s u a t u 

p e r b u a t a n p i d a n a d i l a k u k a n , d i m a n a s a n g p e l a k u s e c a r a s a h d a p a t 

d i k e n a k a n p i d a n a k a r e n a p e r b u a t a n n y a t e r s e b u t ".^''* 

S e l a n j u t n y a R o e s l a n S a l e h m e n j e l a s k a n b a h w a , " . . . s e c a r a s a h d a p a l 

d i a r t i k a n k e d a l a m 2 p e n g e r t i a n , y a i t u : 

1 . D i k a t a k a n s e c a r a s a h a p a b i l a s a n g p e l a k u y a n g m e l a k u k a n p e r b u a t a n 

t e r s e b u t t i d a k b e r t e n t a n g a n d e n g a n P a s a l 4 4 K U H P y a n g b c r b u n y i : 

B a r a n g s i a p a m e l a k u k a n p e r b u a t a n y a n g t i d a k d a p a t d i p e r t a n g g u n g 

Roeslan Saleh, 2002, P i k i r a n - p i k l r a n Pertanggung Jmvahan P i d a n a . Ghalia Indonesia, 
Jakarta, him. 34. 
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j a w a b k a n k e p a d a n y a k a r e n a J i w a n y a c a c a t d a l a m t u b u h n y a a t a u 

t e r g a n g g u k a r e n a p e n y a k i t . m a k a t i d a k d i p i d a n a 

2. D i k a t a k a n s e c a r a s a h a p a b i l a p e l a k u t e r s e b u t m e l a k u k a n p e r b u a t a n y a n g 

m a n a p e r b u a t a n n y a t e r s e b u t t e l a h a d a d a l a m a t u r a n s i s t e m h u k u m b a i k 

u m u m a t a u p u n k h u s u s , s e s u a i P a s a l 1 K U H P t e n t a n g a s a s " Nullum 

Delictum Nula Poena Sine Pravea Lege Poenalle " y a n g m e m i l i k i 

p e n g e r t i a n t i d a k a d a s u a t u p e r b u a t a n y a n g d a p a t d i p i d a n a s e b e l u m a d a 

p e r a t u r a n y a n g m e n g a t u m y a . 

D a r i s i n i d a p a t d i k a t a k a n s e s e o r a n g y a n g a k a n d i m i n t a k a n 

p e r t a n g g u n g j a w a b a n n y a h a r u s d i n y a t a k a n t e r l e b i h d a h u l u a p a k a h s a n g 

p e l a k u l a y a k u n t u k d i m i n t a p e r t a n g g u n g j a w a b a n n y a a t a u t i d a k d e n g a n c a r a 

m e l i h a t a p a k a h i a a t a u p e l a k u s u d a h s e c a r a s a h d e n g a n k e t e n t u a n h u k u m 

y a n g b e r l a k u a t a u p u n t i d a k . 

M e n u r u t M u s t a f a A b d u l l a h . " . . . P e r i s t i w a p i d a n a d a p a t d i 

k l a s i t l k a s i k a n m e n j a d i 2 m a c a m , y a i t u : 

1 . P e r t a n g g u n g j a w a b p e n u h i a l a h t i a p o r a n g y a n g m e n y e b a b k a n ( t u r u t 

s e r t a m e n y e b a b k a n ) p e r i s t i w a p i d a n a , y a n g d i a n c a m d e n g a n p i d a n a 

s e t i n g g i p i d a n a p o k o k n y a , t e r m a s u k d a l a m k a t e g o r i , 

a. Dader y a i t u p e n a n g g u n g j a w a b p e r i s t i w a p i d a n a a t a u d e n g a n 

p e r k a t a a n l a i n o r a n g y a n g s i k a p t i n d a k n y a m e m e n u h i s e m u a u n s u r 

y a n g d i s e b u t d a l a m p e r u m u s a n p e r i s t i w a p i d a n a . 
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b. Mededader y a i t u o r a n g - o r a n g y a n g m e n j a d i k a w a n p e l a k u y a n g 

m e n y e b a b k a n p e r i s t i w a p i d a n a . 

c. Medepleger y a i t u o r a n g - o r a n g y a n g i k u t s e r t a m e l a k u k a n p e r i s t i w a 

p i d a n a . 

d. Doenpleger y a i t u s e s e o r a n g y a n g m e n y u r u h o r a n g l a i n u n t u k 

m e l a k u k a n p e r i s t i w a p i d a n a . 

e. Uitlokker s e p e r t i h a l n y a d e n g a n doenpleger m a k a nitlokker j u g a 

m e m a k a i s e o r a n g p e r a n t a r a , o r a n g y a n g m e m b u j u k o r a n g l a i n 

s u p a y a m e l a k u k a n p e r i s t i w a p i d a n a . 

2 . P e n a n g g u n g j a w a b s e b a g i a n i a l a h a p a b i l a s e s e o r a n g b e r t a n g g u n g j a w a b 

a t a s b a n t u a n , p e r c o b a a n , s u a t u k e j a h a t a n , d a n d i a n c a m d e n g a n p i d a n a 

s e b e s a r 2 / 3 ( d u a p e r t i g a ) p i d a n a y a n g s e l e s a i . 

D. Jenis-jenis Tindak Pidana 

H u k u m p i d a n a m e r u p a k a n h u k u m p o s i t i f y a n g b e r l a k u p a d a m a s a 

k i n i d a n t e m p a t t e r t e n t u . D e m i k i a n p u l a h u k u m p i d a n a p a d a s u a t u n e g a r a 

y a n g m e n g a n u t s i s t e m E r o p a K o n t i n e n t a l P a d a u m u m n y a m e m p u n y a i K U H 

P i d a n a . K U H P i d a n a y a n g b e r l a k u p a d a s u a t u n e g a r a p a d a p r i n s i p n y a 

m e m u a t p e m b a g i a n u m u m d a n p e m b a g i a n k h u s u s . P e m b a g i a n u m u m 

Mustafa Abdullah, dan Ruben Achniad.2003. I n i i S a r i H u k u m P i d a n a . Ghalia 
Indonesia, Jakarta, htm. 30-34. 
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m e m u a t d a s a r - d a s a r a t a u p r i n s i p - p r i n s i p y a n g m e m p u n y a i k e s a m a a n u n t u k 

s e m u a p e r b u a t a n y a n g d a p a t d i h u k u m , s e d a n g b a g i a n k h u s u s m e m u a t 

p e r i n c i a n d a n p e r u m u s a n a t a s p e r b u a t a n y a n g d a p a t d i h u k u m s e r t a 

a n c a m a n h u k u m a n n y a . ^ * ' * 

J u g a d a l a m h u k u m p i d a n a t e l a h d i a d a k a n p e r i n c i a n m e n g e n a i d e l i k 

( t i n d a k p i d a n a y a n g d i p a n d a n g d a r i s u d u t j e n i s - j e n i s n y a y a i t u : 

1 . S e c a r a y u r i d i s ( p e m b a g i a n m e n u r u t K U H P i d a n a ) 

a . K U H P i d a n a B e l a n d a y a n g l a m a b e r d a s a r k a n code penal m e n g e n a i 

p e m b a g i a n d e l i k s e b a g a i b e r i k u t : 

- Crime ( k e j a h a t a n ) 

- Delits 

Contrabentions ( p e l a n g g a r a n ) 

b . K U H P i d a n a I n d o n e s i a m e n g e n a i p e m b a g i a n d e l i k s e b a g a i k e j a h a t a n 

d a n p e l a n g g a r a n . K e j a h a t a n m e r u p a k a n p e r b u a t a n y a n g d i l a r a n g d a n 

d i a n c a m d e n g a n p i d a n a o l e h u n d a n g - u n d a n g y a i t u b u k u I I K U H P , 

s e d a n g p e l a n g g a r a n a d a i a h p e r b u a t a n - p e r b u a t a n y a n g d i l a r a n g d a n 

d i a n c a m d e n g a n p i d a n a o l e h b u k u I I I K U H P s e b a g i a n b e s a r p a r a 

s a r j a n a m e m b e d a k a n k e d a l a m k e j a h a t a n d a n p e l a n g g a r a n i n i d a r i 

s u d u t k u a l i t a s n y a y a n g d i u k u r , d e n g a n p e n i l a i a n k e s a d a r a n h u k u m 

^̂ '̂  Moch. Anwar (Dading), 2006, H i i k w n P u i a n a B a g i a n khusus. ( K U H P B u k u II). J i l i d I. 
Alumni bandung, him. 1 1. 
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p a d a u m u m n y a y a i t u d i b e d a k a n a n t a r a Rechtsdelicten d a n 

WetdelictenN^ 

Y a n g d i m a k s u d Rechtsde/icten a d a i a h o p t i m u m y a n g 
d i a n g g a p t e l a h m e n g a n d u n g s i f a t k e t i d a k a d i l a n d a n b e r d a s a r k a n 
s i f a t n y a i t u s u p a y a p e r b u a t a n y a n g d e m i k i a n i t u s u d a h p a t u t 
d i l a r a n g d a n d i a n c a m o l e h h u k u m a n , s e s u n g g u h n y a p e r b u a t a n i t u 
b e l u m d i l a r a n g d a n d i a n c a m o l e h u n d a n g - u n d a n g s e d a n g 
WetdeVictert a d a i a h s u a t u p e r b u a t a n y a n g h a n y a d a p a l d i h u k u m 
k a r e n a d i l a r a n g o l e h u n d a n g - u n d a n g ".̂ ^* 

P e r b e d a a n a n t a r a k e j a h a t a n d a n p e l a n g g a r a n j u g a s a n g a t p e n t i n g 

u n t u k b e b e r a p a b a n g u n a n h u k u m y a n g t e r d a p a t d a l a m h u k u m p idana . "** ' 

a . D a l a m h u b u n g a n n y a d e n g a n P a s a l 5 K U H P i d a n a 

1 ) P e r a t u r a n p i d a n a d a l a m U n d a n g - u n d a n g R e p u b l i k I n d o n e s i a {Ned 

Indis) b e r l a k u t e r h a d a p w a r g a n e g a r a I n d o n e s i a y a n g b e r a d a d i l u a r 

n e g e r i . 

- M e l a k u k a n s a i a h s a t u k e j a h a t a n y a n g t e r s e b u t d a l a n i B a b I d a n 

B a b I I , d a l a m p a s a l 1 6 0 , 1 6 1 , 2 4 0 , 2 7 9 , 4 5 1 K U H P i d a n a . 

- M e l a k u k a n p e r b u a t a n y a n g o l e h U n d a n g - u n d a n g R l d i p a n d a n g 

k e j a h a t a n d a l a m u n d a n g - u n d a n g n e g a r a d i m a n a p e r b u a t a n 

d i l a k u k a n a d a h u k u m a n n y a . 

2 ) K e j a h a t a n y a n g t e r s e b u t b o l e h d i t u n t u t , j i k a t e r d a k w a h m e n j a d i 

w a r g a n e g a r a R l s e s u d a h m e l a k u k a n p e r b u a t a n i t u . 

'̂'̂  Hamid Awaludin. 2004, Kitab Unciang-twdang H u k u m P i d a n a dan Kitab U n d a n g -
undang H u k u m A c a r a P i d a n a , Penerbit Asa Mandiri. Jakarta, him 34. 

" I Ibid, him. 114. 

Satoched Karta Nagara, Op.Cit, him. 109. 
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" D a r i P a s a l 5 a y a t 2 K U H P d a p a t d i k e t a h u i a p a b i l a s e o r a n g 

w a r g a n e g a r a m e l a k u k a n t i n d a k p i d a n a d a l a m n e g e r i , m a k a 

t e r h a d a p w a r g a n e g a r a t a d i d a p a t d i p e r l u k a n K U H P k i t a , t e t a p i 

d e n g a n p e r b u a t a n b a h w a p e r l i u a t a n y a n g d i l a k u k a n o l e h K U H P 

h a r u s b e t u l - b e t u l s e b a g a i k e j a h a t a n d a n p e r b u a t a n t e r s e b u t d a l a m 

K U H P n e g a r a d i t e m p a t p e r b u a t a n i t u d i l a k u k a n j u g a h a r u s 

d i l a r a n g d a n d i a n c a m d e n g a n p i d a n a ". 

b . D a l a m p e l a k s a n a a n h u k u m p i d a n a p e r i h a l h u k u m a n y a n g d i j a t u h k a n 

t e r h a d a p k e j a h a t a n a d a i a h l e b i h b e r a t d a r i p a d a y a n g d i j a t u h k a n 

t e r h a d a p p e l a n g g a r a n b a i k m e n g e n a i s i f a t m a u p u n l a m a n y a h u k u m a n . 

2 . P e m b a g i a n M e n u r u t D o k t r i i Y ^ * ' ' 

a . Commise Delicten 

Y a i t u s u a t u d e l i k y a n g t e r d i r i a t a s p e r b u a t a n y a n g d i l a k u k a n o l e h 

m a n u s i a . 

- Omissle Delicten 

Y a i t u d e l i k y a n g a p a b i l a o r a n g t i d a k b e r b u a t . 

b . Formile Delicten 

Y a i t u s u a t u d e l i k y a n g t e r d i r i a t a s p e r b u a t a n a t a u d e l i k y a n g 

d i a n g g a p s e p e n u h n y a t e r l a k s a n a d e n g a n d i l a k u k a n n y a s u a t u 

p e r b u a t a n . 

- Material Delicten 

http://www.hukumonline.com, diakses tanggal 1 oktober 2014 

http://www.hukumonline.com
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Y a i t u s u a t u d e l i k y a n g t e r d i r i a t a s s u a t u a k i b a t p e r b e d a a n a p a k a h 

s u a t u d e l i k i t u f o r m i l a t a u m a t e r i l t e r g a n t u n g p e r u m u s a n u n d a n g -

u n d a n g . 

c . Zelfstanding Delicten 

A d a i a h d e l i k y a n g h a n y a t e r d i r i a t a s s u a t u p e r b u a t a n . 

- Voontgzette Delicten 

Y a i t u d e l i k - d e l i k y a n g l e r d i r i a t a s b e b e r a p a p e r b u a t a n y a n g 

b e r k a i t a n e r a t d e n g a n p e r b u a t a n t e r d a h u l u . 

d. Dolouse Delicten 

P a d a d e l i k i n i u n s u r - u n s u r k e s e n g a j a a n {Opzet) i n i b e r a r t i d a l a m 

d e l i k i n i h a r u s a d a h u b u n g a n a n t a r a k e a d a a n j i w a d e n g a n p e r b u a t a n 

y a n g d i l a k u k a n s e o r a n g y a n g m e l a k u k a n p e r b u a t a n t e r s e b u t 

m e n g i n s y a f i a d a b m e n g e r t i t e r h a d a p p e r b u a t a n y a n g d i l a r a n g . 

- Coulpouse Delicten 

P a d a d e l i k i n i o r a n g j u g a d a p a t d i p i d a n a a p a b i l a k e s a i a h a n n y a i t u 

t e r b e n t u k k e a l p a a n . D e l i k i n i t e r w u j u d a d a d u a m a c a m y a i t u : 

1 . D e l i k culpa y a n g s e s u n g g u h n y a 

D i r u m u s k a n s e c a r a m a t e r i l d i m a n a a k i b a t y a n g d i l a r a n g 

t e r s e b u t d i i n s y a f i l e b i h d a h u l u b a h w a a k a n t e r j a d i . - ^ " 

2 . D e l i k culpa y a n g t i d a k s e s u n g g u h n y a 

http://www.hukumonline,coni. diakses lauggal 1 oktober 2014 

http://www.hukumonline,coni
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D i r u m u s k a n s e c a r a f o r m i l d i m a s a s e s u a t u u n s u r t i d a k 

d i m e n g e r t i s e b a g a i m a n a d e m i k i a n . 

e . Delik Aduan 

Y a i t u d e l i k y a n g h a n y a d a p a t d i t u n t u t j i k a a d a p e n g a k u a n . A d a d u a 

m a c a m d e l i k a d u a n : 

1 . B e r s i f a t r e l a t i f 

2 . B e r s i f a t a b s o l u t 

- D e l i k b i a s a 

Y a i t u d e l i k y a n g b u k a n d e l i k p e n g a k u a n d a n p e n u n t u t a n n y a 

t i d a k p e r l u a d a n y a p e n g a d u a n . 

f . Delik Sederhana 

Y a i t u d e l i k y a n g m e r u p a k a n d e l i k p o k o k . 

g . Delik Umum 

Y a i t u d e l i k - d e l i k y a n g d a p a t d i l a k u k a n o l e h s e t i a p o r a n g . 

h . Delik Khusus 

Y a i t u d e l i k - d e l i k y a n g h a n y a d a p a t d i l a k u k a n o l e h o r a n g - o r a n g 

t e r t e n t u . 

i . Delik Politik 

Y a i t u d e l i k y a n g t u j u a n n y a d i a r a h k a n k e p a d a k e a m a n a n n e g a r a . 
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E . Pengertian Penipuan 

K e j a h a t a n P e n i p u a n {bedrog) d i m u a t d a l a m B a b X X V B u k u I I 

K U H P , d a r i P a s a l 3 7 8 s / d P a s a l 3 9 4 . T i t l e a s l i b a b i n i a d a i a h b e d r o g y a n g 

o l e h b a n y a k a h l i d i t e r j e m a h k a n s e b a g a i p e n i p u a n , a t a u a d a j u g a y a n g 

m e n e r j e m a h k a n n y a s e b a g a i p e r b u a t a n c u r a n g . T r e s n a m e n y e b u t k a n n y a 

b e r k i c a u . P e r k a t a a n p e n i p u a n i t u s e n d i r i m e m p u n y a i d u a p e n g e r t i a n , 

y a k n i :^ '̂ 

1 . P e n i p u a n d a l a m a r t i l u a s , y a i t u s e m u a k e j a h a t a n y a n g d i r u m u s k a n 

d a l a m B a b X X V K U H P . 

2 . P e n i p u a n d a l a m a r t i s e m p i t , y a i t u b e n t u k p e n i p u a n y a n g d i r u m u s k a n 

d a l a m P a s a l 3 7 8 ( b e n t u k p o k o k n y a ) d a n 3 7 9 ( b e n t u k k h u s u s n y a ) , 

a t a u y a n g b i a s a d i s e b u t d e n g a n op/icthing. 

I s i d a r i P a s a l 3 7 8 K U H P , y a k n i : 

" B a r a n g s i a p a d e n g a n m a k s u d u n t u k m e n g u n t u n g k a n d i r i s e n d i r i 
a t a u o r a n g l a i n s e c a r a m e l a w a n h u k u m , d e n g a n m e m a k a i n a m a p a l s u 
a t a u m a r t a b a t p a l s u , d e n g a n t i p u m u s l i h a t , a t a u p u n r a n g k a i a n 
k e b o h o n g a n , m e n g g e r a k k a n o r a n g l a i n u n t u k m e n y e r a h k a n b a r a n g 
s e s u a t u k e p a d a n y a , a t a u s u p a y a m e m b e r i h u t a n g m a u p u n 
m e n g h a p u s k a n p i u t a n g , d i a n c a m k a r e n a p e n i p u a n d e n g a n p i d a n a 
p e n j a r a p a l i n g l a m a e m p a t ( 4 ) t a h u n . " 

S e d a n g k a n i s i d a r i P a s a l 3 7 9 K U H P , y a k n i : 

" P e r b u a t a n y a n g d i r u m u s k a n d a l a m p a s a l 3 7 8 . j i k a b a r a n g y a n g 
d i s e r a h k a n i t u b u k a n l e m a k d a n h a r g a d a r i p a d a b a r a n g , h u t a n g a t a u 
p i u t a n g i t u t i d a k l e b i h d a r i d u a p u l u h l i m a r u p i a h d i a n c a m s e b a g a i 

R. Tresna. 2008, P e r a d i l a n D i Indonesia D a r i Abad Kc Ahad. Pencrbit Pradnya Paraniinta. 
Jakarta, hini. 60-61. 
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p e n i p u a n r i n g a n d e n g a n p i d a n a p e n j a r a p a l i n g l a m a t i g a b u l a n a t a u 
p i d a n a d e n d a p a l i n g b a n y a k d u a r a t u s l i m a p u l u h r u p i a h . " 

A d a p u n s e l u r u h k e t e n t u a n t i n d a k p i d a n a d a l a m B a b X X V i n i d i s e b u t 

d e n g a n p e n i p u a n , o l e h k a r e n a d a l a m s e m u a t i n d a k p i d a n a d i s i n i 

t e r d a p a t n y a p e r b u a t a n - p e r b u a t a n y a n g b e r s i f a t m e n i p u a t a u m c m b o b o n g i 

o r a n g l a i n . 

D i a n t a r a s e k i a n b a n y a k k e j a h a t a n d a l a m B a b X X V i n i , a d a y a n g 

d i b e r i k a n k u a l i f i k a s i t e r t e n t u . b a i k m e n u m t U n d a n g - u n d a n g m a u p u n y a n g 

t i m b u l d a l a m p r a k t i k . S e p e r t i m n i u s a n P a s a l 3 7 8 d i s e b u t d a l a m p a s a l i t u 

s e b a g a i p e n i p u a n , d a n P a s a l 3 7 9 y a n g d i s e b u t d a l a m p r a k t i k d i k e n a i d e n g a n 

s e b u t a n / k u a l i f i k a s i s e b a g a i fJessentrekenj ( p e n a r i k a n b o t o l - b o t o l ) y a n g 

o l e h P r o d j o d i k o r o d i s e b u t n y a d e n g a n ngempiang. 

1 . P e n i p u a n D a l a m B e n t u k P o k o k 

K e t e n t u a n d a l a m P a s a l 3 7 8 i n i a d a i a h m e m m u s k a n t e n t a n g 

p e n g e r t i a n p e n i p u a n ( o p l i c t h i n g ) i t u s e n d i r i . R u m u s a n i n i a d a i a h b e n t u k 

p o k o k n y a , d a n a d a p e n i p u a n d a l a m a r t i s e m p i t d a l a m b e n t u k k h u s u s y a n g 

m e r i n g a n k a n . K a r e n a a d a n y a u n s u r k h u s u s y a n g b e r s i f a t m e r i n g a n k a n 

s e h i n g g a d i a n c a m p i d a n a s e b a g a i p e n i p u a n r i n g a n ( p a s a l 3 7 9 ) . S e d a n g k a n 

p e n i p u a n d a l a m a r t i s e m p i t t i d a k a d a d a l a m b e n t u k d i p e r b e r a t . P a s a l 3 7 8 

m e r u m u s k a n s e b a g a i b e r i k u t : 

B a r a n g s i a p a d e n g a n m a k s u d u n t u k m e n g u n t u n g k a n d i r i s e n d i r i 

a t a u o r a n g l a i n d e n g a n m e l a w a n h u k u m , d e n g a n m e m a k a i n a m a 
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p a l s u a t a u m a r t a b a t p a l s u , d e n g a n t i p u m u s l i h a t a t a u p u n d e n g a n 

r a n g k a i a n k e b o h o n g a n m e n g g e r a k k a n o r a n g l a i n u n t u k m e n y e r a h k a n 

s e s u a t u b e n d a k e p a d a n y a , a t a u s u p a y a m e m b e r i h u t a n g m a u p u n 

m e n g h a p u s k a n p i u t a n g , d i a n c a m k a r e n a p e n i p u a n d e n g a n p i d a n a 

p e n j a r a p a l i n g l a m a e m p a t ( 4 ) t a h u n ". 

R u m u s a n p e n i p u a n t e r s e b u t t e r d i r i d a r i u n s u r - u n s u r o b j e k t i f y a n g 

m e l i p u t i p e r b u a t a n ( m e n g g e r a k k a n ) . y a n g d i g e r a k k a n ( o r a n g ) , p e r b u a t a n i t u 

d i t u j u k a n p a d a o r a n g l a i n ( m e n y e r a h k a n b e n d a , m e m b e r i h u t a n g , d a n 

m e n g h a p u s k a n p i u t a n g ) , d a n c a r a m e l a k u k a n p e r b u a t a n m e n g g e r a k k a n 

d e n g a n m e m a k a i n a m a p a l s u , m e m a k a i t i p u m u s l i h a t , m e m a k a i m a r t a l ' i a t 

p a l s u , d a n m e m a k a i r a n g k a i a n k e b o h o n g a n . 

2 . U n s u r - u n s u r O b j e k t i f P e n i p u a n 

1 ) P e r b u a t a n m e n g g e r a k k a n ( B e w e g e n ) . 

K a t a bewegen s e l a i n d i t e r j e m a h k a n d e n g a n m e n g g e r a k k a n , 

a d a j u g a s e b a g i a n a h l i d e n g a n m e n g g u n a k a n i s t i l a h m e m b u j u k a t a u 

m e n g g e r a k k a n h a t i . K U H P s e n d i r i t i d a k m e m b e r i k a n k e t e r a n g a n 

a p a p u n t e n t a n g i s t i l a h bewegen i t u . M e n g g e r a k k a n d a p a t 

d i d e f i n i s i k a n s e b a g a i p e r b u a t a n m e m p e n g a r u l i i a t a u m e n a n a m k a n 

p e n g a r u h p a d a o r a n g l a i n . O b j e k y a n g d i p e n g a r u h i a d a i a h k e h e n d a k 

s e s e o r a n g . P e r b u a t a n m e n g g e r a k k a n a d a i a h b e r u p a p e r b u a t a n y a n g 

a b s t r a k , d a n a k a n t e r l i b a t b e n t u k n y a s e c a r a k o n k r e t b i l a d i h u b u n g k a n 

d e n g a n c a r a m c l a k u k a n n y a . C a r a m e l a k u k a i m y a i n i l a h 
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s e s u n g g u h n y a y a n g l e b i h b e r b e n t u k , y a n g b i s a d i l a k u k a n d e n g a n 

p e r b u a t a n - p e r b u a t a n y a n g b e n a r d a n d e n g a n p e r b u a t a n y a n g t i d a k 

b e n a r . D e n g a n p e r b u a t a n y a n g b e n a r , m i s a l n y a d a l a m p a s a l 5 5 ( 1 ) 

K U H P m e m b u j u k a t a u m c n g a n j u r k a n u n t u k m e l a k u k a n t i n d a k 

p i d a n a d e n g a n c a r a m e m b e r i k a n a t a u m e n j a n j i k a n s e s u a t u , 

m e n y a l a h g u n a k a n k e k u a s a a n d a n l a i n s e b a g a i n y a . S e d a n g k a n 

d i d a l a m p e n i p u a n , m e n g g e r a k k a n a d a i a h d e n g a n c a r a - c a r a y a n g d i 

d a l a m n y a m e n g a n d u n g k e l i d a k b e n a r a n , p a l s u d a n b e r s i f a t 

m e m b o h o n g i a t a u m e n i p u . M e n g a p a m e n g g e r a k k a n p a d a p e n i p u a n 

i n i h a r u s d e n g a n c a r a - c a r a y a n g p a l s u d a n b e r s i f a t m e m b o h o n g i a t a u 

t i d a k b e n a r ? K a r e n a k a l a u m e n g g e r a k k a n d i l a k u k a n d e n g a n c a r a 

y a n g s e s u n g g u h n y a , c a r a y a n g b e n a r d a n t i d a k p a l s u , m a k a t i d a k 

m u n g k i n k e h e n d a k o r a n g l a i n ( k o r b a n ) a k a n m e n j a d i t e r p e n g a r u h , 

y a n g p a d a a k h i r n y a i a m e n y e r a h k a n b e n d a , m e m b e r i h u t a n g m a u p u n 

m e n g h a p u s k a n p i u t a n g . T u j u a n y a n g i n g i n d i c a p a i p e t i n d a k d a l a m 

p e n i p u a n h a n y a m u n g k i n b i s a d i c a p a i d e n g a n m e l a l u i p e r b u a t a n 

m e n g g e r a k k a n y a n g m e n g g u n a k a n c a r a - c a r a y a n g t i d a k b e n a r 

d e m i k i a n . 

2 ) Y a n g D i g e r a k k a n A d a i a h O r a n g . 

P a d a u m u m n y a o r a n g y a n g m e n y e r a h k a n b e n d a , o r a n g y a n g 

m e m b e r i h u t a n g d a n o r a n g y a n g m e n g h a p u s k a n p i u t a n g s e b a g a i 

k o r b a n p e n i p u a n a d a i a h o r a n g y a n g d i g e r a k k a n i t u s e n d i r i . T e t a p i 
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h a l i t u b u k a n m e r u p a k a n k e h a r u s a n , k a r e n a d a l a m m m u s a n P a s a l 

3 7 8 t i d a k s e d i k i t p u n m e n u n j u k k a n b a h w a o r a n g y a n g m e n y e r a h k a n 

b e n d a , m e m b e r i h u t a n g m a u p u n m e n g h a p u s k a n p i u t a n g a d a i a h h a r u s 

o r a n g y a n g d i g e r a k k a n . ' * - * ' O r a n g y a n g m e n y e r a l i k a n b e n d a , m e m b e r i 

h u t a n g m a u p u n m e n g h a p u s k a n p i u t a n g b i s a j u g a o l e h s e l a i n y a n g 

d i g e r a k k a n , a s a l k a n o r a n g l a i n ( p i h a k k e t i g a ) m e n y e r a h k a n b e n d a i t u 

a t a s p e r i n t a h / k e h e n d a k o r a n g y a n g d i g e r a k k a n . A r t i n y a p e n y e r a h a n 

b e n d a i t u d a p a t d i l a k u k a n d e n g a n p e r a n t a r a a n o r a n g l a i n s e l a i n o r a n g 

y a n g d i g e r a k k a n . K e p a d a s i a p a b a r a n g d i s e r a h k a n , a t a u u n t u k 

k e p e n t i n g a n s i a p a d i b e r i n y a h u t a n g a t a u d i h a p u s n y a p i u t a n g , t i d a k 

p e r l u h a r u s k e p a d a a t a u b a g i k e p e n t i n g a n o r a n g y a n g 

m e n g g e r a k k a n / p e t i n d a k . P e n y e r a h a n b e n d a d a p a t d i l a k u k a n k e p a d a 

o r a n g l a i n s e l a i n y a n g m e n g g e r a k k a n , a s a l k a n p e r a n t a r a a n i n i a d a i a h 

o r a n g d i k e h e n d a k i p e t i n d a k . U n t u k i t u a d a a r r e s t H R ( 2 4 - 7 - 1 9 2 8 ) 

y a n g m e n y a t a k a n b a h w a " p e n y e r a h a n m e r u p a k a n u n s u r y a n g 

k o n t i t u t i f d a r i k e j a h a t a n i n i d a n t i d a k p e r l u b a h w a p e n y e r a h a n 

d i l a k u k a n p a d a p e l a k u s e n d i r i ". D a r i u n s u r m a k s u d m e n g u n t u n g k a n 

y a n g d i t u j u k a n d a l a m 2 h a l , y a i t u d i r i s e n d i r i a t a u o r a n g l a i n , m a k a 

d a p a t d i p a s t i k a n b a h w a d a l a m p e n i p u a n b u k a n s a j a u n t u k 

P.A.F. Lamintang. 2001. D e l i k - d e l i k Khusus K e j a h a l a n - k e j a h a l a n T e r h a d a p H a r f a 
K e k a y a a n , Penerbil SinarBaru, Bandung, him. 160. 
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k e p e n t i n g a n p e t i n d a k s e m a t a - m a t a m e l a i n k a n d a p a t j u g a u n t u k 

k e p e n t i n g a n o r a n g l a i n . 

3 . T u j u a n P e r b u a t a n . 

A d a d u a m a c a m t u j u a n p e r b u a t a n , y a i t u : 

a . M e n y e r a h k a n b e n d a , p e n g e r t i a n b e n d a d a l a m p e n i p u a n 

m e m p u n y a i a r t i y a n g s a m a d e n g a n b e n d a d a l a m p e n c u r i a n d a n 

p e n g g e l a p a n , y a k n i s e b a g a i b e n d a y a n g b e r w u j u d d a n b e r g e r a k . 

P a d a p e n c u r i a n , p c m e r a s a n , p e n g a n c a m a i i , d a n k e j a h a t a n 

t e r h a d a p h a r t a b e n d a l a i n n y a . d i m a n a s e c a r a t e g a s d i s e b u t n y a 

u n s u r m i l i k o r a n g l a i n b a g i b e n d a o b j e k k e j a h a t a n , b e r b e d a 

d e n g a n p e n i p u a n d i m a n a t i d a k m c n y e b u t k a n s e c a r a t e g a s a d a n y a 

u n s u r y a n g d e m i k i a n . O l e h k a r e n a i t u . d a p a t d i a r t i k a n b a h w a 

p a d a p e n i p u a n b e n d a y a n g d i s e r a l i k a n d a p a t t e r j a d i t e r h a d a p 

b e n d a m i l i k n y a s e n d i r i a s a l k a n d i d a l a m h a l i n i t e r k a n d u n g 

m a k s u d p e l a k u u n t u k m e n g u n t u n g k a n d i r i s e n d i r i a t a u o r a n g l a i n . 

P e n d a p a t i n i d i d a s a r k a n p a d a , b a h w a d a l a m p e n i p u a n 

m e n g u n t u n g k a n d i r i l i d a k p e r l u m e n j a d i k e n y a t a a n , k a r e n a d a l a m 

h a l i n i h a n y a u n s u r m a k s u d n y a s a j a y a n g d i t u j u k a n u n t u k 

m e n a m b a h k e k a y a a n . 

b . M e m b e r i h u t a n g d a n m e n g h a p u s k a n p i u t a n g , p e r k a t a a n h u t a n g 

d i s i n i t i d a k s a m a a r t i n y a d e n g a n h u t a n g p i u t a n g , m e l a i n k a n 

d i a r t i k a n s e b a g a i s u a t u p e r j a n j i a n a t a u p e r i k a t a n . H o g e R a a d 



d a l a m s u a t u a r r e s t n y a ( 3 0 - 1 - 1 9 2 8 ) m e n y a t a k a n b a h w a " y a n g 

d i m a k s u d d e n g a n h u t a n g a d a i a h s u a t u p e r i k a t a n , m i s a l n y a 

m e n y e t o r s e j u m l a h u a n g J a m i n a n O l e h k a r e n a i t u l a h m e m b e r i 

h u t a n g t i d a k d a p a t d i a r t i k a n s e b a g a i m e m b e r i p i n j a m a n u a n g 

b e l a k a , m e l a i n k a n d i b e r i p e n g e r t i a n y a n g l e b i h l u a s s e b a g a i 

m e m b u a t s u a t x i ; p e r i k a t a n h u k u m y a n g m e m b a w a a k i b a t 

t i m b u l n y a k e w a j i b a n b a g i o r a n g l a i n u n t u k 

m e n y e r a h k a n / m e m b a y a r s e j u m l a h u a n g t e r t e n t u . M i s a l n y a d a l a m 

s u a t u j u a l b e l i , t i m b u l s u a t u k e w a j i b a n p e m b e l i u n t u k 

m e m b a y a r / m e n y e r a h k a n s e j u m l a h u a n g t e r t e n t u y a k n i h a r g a 

b e n d a i t u k e p a d a p e n j u a l . D e m i k i a n j u g a d e n g a n i s t i l a h u t a n g 

d a l a m k a l i m a t m e n g h a p u s k a n p i u t a n g m e m p u n y a i a r t i s u a t u 

p e r i k a t a n . M e n g h a p u s k a n p i u t a n g m e m p u n y a i p e n g e r t i a n y a n g 

l e b i h l u a s d a r i s e k e d a r m e m b e b a s k a n k e w a j i b a n d a l a n i h a l 

m e m b a y a r h u t a n g a t a u p i n j a m a n u a n g b e l a k a . M e n g h a p u s k a n 

p i u t a n g a d a i a h m e n g h a p u s k a n s e g a l a m a c a m p e r i k a t a n h u k u m 

y a n g s u d a h a d a , d i m a n a k a r e n a n y a m e n g h i l a n g k a n k e w a j i b a n 

h u k u m p e n i p u u n t u k m e n y e r a l i k a n s e j u m l a h u a n g t e r t e n t u p a d a 

k o r b a n a t a u o r a n g l a i n . 

U p a y a - u p a y a P e n i p u a n . 

A d a t i g a m a c a m u p a y a - u p a y a p e n i p u a n , y a i t u : 
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a . D e n g a n m e n g g u n a k a n n a m a p a l s u ( V a l s c h e N a a m ) , a d a d u a 

p e n g e r t i a n n a m a p a l s u . Pertama, d i a r t i k a n s e b a g a i s u a t u n a m a 

b u k a n n a m a n y a s e n d i r i m e l a i n k a n n a m a o r a n g l a i n . M i s a l n y a 

A b d u r a c h i m m e n g g u n a k a n n a m a t e m a n n y a y a n g b e n a m a 

A b d u l l a h . Kedua, s u a t u n a m a y a n g t i d a k d i k e t a h u i s e c a r a p a s t i 

p e m i l i k n y a a t a u t i d a k a d a p e m i l i k n y a . M i s a l n y a o r a n g y a n g 

b e r n a m a G i n o m e n g g u n a k a n n a m a K e m p u l . N a m a K e m p u l t i d a k 

a d a n y a p e m i l i k n y a a t a u t i d a k d i k e t a h u i s e c a r a p a s t i a d a t i d a k n y a 

o r a n g y a n g m e n g g u n a k a n n y a . B a n y a k o r a n g m e n g g u n a k a n s u a t u 

n a m a d a r i g a b u n g a n d a r i b e b e r a p a n a m a , m i s a l n y a A b d u l M u k t i 

A h m a d . A p a k a h m e n g g u n a k a n n a m a p a l s u , j i k a i a m e n g e n a l k a n 

d i r i p a d a s e s e o r a n g d e n g a n n a m a M u k t i A h m a d ? D a l a m h a l i n i 

k i t a h a r u s b e r p e g a n g p a d a n a m a y a n g d i k e n a i o l e h m a s y a r a k a t 

l u a s . A n d a i k a t a i a d i k e n a i d i m a s y a r a k a t d e n g a n n a m a A b d u l 

M u k t i , m a k a i a m e n g e n a l k a n d i r i d e n g a n n a m a M u k t i A h m a d i t u 

a d a i a h m e n g g u n a k a n n a m a p a l s u . B a g a i m a n a p u l a j i k a s e s e o r a n g 

m e n g g u n a k a n n a m a o r a n g l a i n y a n g s a m a d e n g a n n a m a n y a 

s e n d i r i , t e t a p i o r a n g y a n g d i m a k s u d k a n i t u b e r b e d a . M i s a l n y a 

s e o r a n g p e n j a g a m a l a m b e r n a m a M a r k a b a n m e n g e n a l k a n d i r i 

s e b a g a i n d o s e n b e r n a m a M a r k a b a n , M a r k a b a n y a n g t e r a k h i r 

b e n a r - b e n a r a d a d a n d i k e t a h u i s e b a g a i s e o r a n g d o s e n . D i s i n i 
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t i d a k m e n g g u n a k a n n a m a p a l s u , a k a n t e t a p i m e n g g u n a k a n 

m a r t a b a t / k e d u d u k a n p a l s u . 

b . M e n g g u n a k a n m a r t a b a t / k e d u d u k a n p a l s u ( V a l s c h e 

H o e d a n i g h e i d ) , a d a b e b e r a p a i s t i l a h y a n g s e r i n g d i g u n a k a n 

s e b a g a i t e r j e m a h a n d a r i p e r k a t a a n valsche hoedanigheid i t u , 

i a l a h k e a d a a n p a l s u , m a r t a b a t p a l s u , s i f a t p a l s u , d a n k e d u d u k a n 

p a l s u . A d a p u n y a n g d i m a k s u d d e n g a n k e d u d u k a n p a l s u i t u 

a d a i a h s u a t u k e d u d u k a n y a n g d i s e b u t / d i g u n a k a n s e s e o r a n g , 

k e d u d u k a n m a n a m e n c i p t a k a n / m e m p u n y a i h a k - h a k t e r e t n t u , 

p a d a h a l s e s u n g g u h n y a i a t i d a k m e m p u n y a i h a k t e r t e n t u i t u . J a d i 

k e d u d u k a n p a l s u i n i j a u h l e b i h l u a s p e n g e r t i a n n y a d a r i p a d a 

s e k e d a r m e n g a k u m e m p u n y a i s u a t u j a b a t a n t e r t e n t u , s e p e r t i 

d o s e n , j a k s a , k e p a l a , n o t a r i s , d a n l a i n s e b a g a i n y a . S u d a h c u k u p 

a d a k e d u d u k a n p a l s u m i s a l n y a s e s e o r a n g m e n g a k u s e o r a n g 

p e w a r i s , y a n g d e n g a n d e m i k i a n m e n e r i m a b a g i a n t e r t e n t u d a r i 

boedel w a r i s , a t a u s e b a g a i s e o r a n g w a l i , a y a h a t a u i b u , k u a s a , 

d a n l a i n s e b a g a i n y a . R e a d d a l a m s u a t u a r r e s t n y a ( 2 7 - 3 - 1 8 9 3 ) 

m e n y a t a k a n b a h w a " p e r b u a t a n m e n g g u n a k a n k e d u d u k a n p a l s u 

a d a i a h b e r s i k a p s e c a r a m e n i p u t e r h a d a p o r a n g k e t i g a , m i s a l n y a 

s e b a g a i s e o r a n g k u a s a , s e o r a n g a g e n , s e o r a n g w a l i , s e o r a n g 

k u r a t o r a t a u p u n y a n g d i m a k s u d u n t u k m e m p e r o l e h k e p e r c a y a a n 

s e b a g a i s e o r a n g p e d a g a n g a t a u s e o r a n g p e j a b a t " . 
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c . M e n g g u n a k a n t i p u m u s l i h a t ( l i s t i g e k u n s t g r e o e n ) d a n r a n g k a i a n 

k e b o h o n g a n ( z a m e n w e e f s e l v a n v e r d i c h t s e l s ) , k e d u a c a r a 

m e n g e r a k k a n o r a n g l a i n i n i s a m a - s a m a b e r s i f a t m e n i p u a t a u 

i s i n y a t i d a k b e n a r a t a u p a ] s u , n a m u n d a p a t m e n i m b u l k a n 

k e p e r c a y a a n / k e s a n b a g i o r a n g l a i n b a h w a s e m u a i t u s e o l a h - o l a h 

b e n a r a d a n y a . N a m u n a d a p e r b e d a a n , y a i t u : p a d a t i p u m u s l i h a t 

b e r u p a p e r b u a t a n , s e d a n g k a n p a d a r a n g k a i a n k e b o h o n g a n b e r u p a 

u c a p a n / p e r k a t a a n . T i p u m u s l i h a t d i a r t i k a n s e b a g a i s u a t u 

p e r b u a t a n y a n g s e d e m i k i a n r u p a d a n y a n g m e n i m b u l k a n k e s a n 

a t a u k e p e r c a y a a n t e n t a n g k e b e n a r a n p e r b u a t a n i t u , y a n g 

s e s u n g g u h n y a t i d a k b e n a r . K a r e n a n y a o r a n g b i s a m e n j a d i 

p e r c a y a d a n t e r t a r i k a t a u t e r g e r a k h a t i n y a . T e r g e r a k h a t i o r a n g 

l a i n i t u l a h y a n g s e b e n a m y a d i t u j u k a n o l e h s i p e n i p u , k a r e n a 

d e n g a n t e r g e r a k h a t i n y a / t e r p e n g a r u h k e h e n d a k n y a i t u a d a i a h 

b e r u p a s a r a n a a g a r o r a n g l a i n ( k o r b a n ) b e r b u a t m e n y e r a h k a n 

b e n d a y a n g d i m a k s u d . 

F. Pengertian Pelaku atau Tersangka 

D a l a m n e g a r a k i t a y a n g d i s e b u t s e b a g a i n e g a r a h u k u m R e p u b l i k 

I n d o n e s i a , t e l a h d i b e r i k a n j a m i n a n b a h w a s e t i a p i n s a n y a n g h i d u p d a l a m 

n e g a r a R e p u b l i k I n d o n e s i a m e m p u n y a i h a k y a n g s a m a u n t u k m e n d a p a t k a n 

p e r l i n d u n g a n h u k u m t a n p a m e m b e d a k a n j e n i s a g a m a d a n k e d u d u k a n . 



K a r e n a m a s a l a h P e r l i n d u n g a n t e r h a d a p k e b e b a s a n d a n k e m e r d e k a a n 

m a n u s i a a d a i a h m e r u p a k a n m a s a l a h h a k a s a s i m a n u s i a y a n g p e r l u d i j u n j u n g 

t i n g g i d a n h a r u s d i b e r i k a n k e p a d a s e t i a p o r a n g d e n g a n t i d a k m e m b e d a k a n 

r a s d a n g o l o n g a n o r a n g - o r a n g t e r t e n t u . 

T e r m a s u k j u g a p e r l i n d u n g a n t e r h a d a p h a k a s a s i t e r s a n g k a a t a u h a k 

s e s e o r a n g y a n g d i d u g a m e l a k u k a n t i n d a k p i d a n a . M e n u r u t P a s a l 1 a n g k a 1 4 

K i t a b U n d a n g - u n d a n g H u k u m A c a r a P i d a n a ( K U H A P ) , y a n g d i m a k s u d 

d e n g a n t e r s a n g k a a d a i a h s e s e o r a n g y a n g k a r e n a p e r b u a t a n n y a a t a u 

k e a d a a n n y a , b e r d a s a r k a n b u k t i p e r m u l a a n p a t u t d i d u g a p e l a k u t i n d a k 

p i d a n a . M a k s u d d a r i k a t a " b e r d a s a r k a n b u k t i p e r m u l a a n " y a n g t e r d a p a t 

p a d a r u m u s a n P a s a l 1 a n g k a 1 4 K i t a b U n d a n g - u n d a n g H u k u m A c a r a 

P i d a n a ( K U H A P ) t e r s e b u t d i a t a s a d a i a h b u k t i p e r m u l a a n y a n g c u k u p b a g i 

p e n y i d i k u n t u k m e n d u g a b a h w a t e l a h t e r j a d i t i n d a k p i d a n a . - ' ' " 

D a r i b u k t i p e n n u l a a n t e r s e b u t i t u l a h p e n y i d i k d a p a t m e l a k u k a n 

p e n y i d i k a n s e l a n j u t n y a g u n a m e n c a r i b u k t i - b u k t i l a i n n y a d i m a n a d a r i b u k t i -

b u k t i t e r s e b u t p i h a k p e n y i d i k d a p a t m e n e m u k a n p e l a k u y a n g s e b e n a m y a 

a t a s t i n d a k p i d a n a t e l a h t e r j a d i t e r s e b u t . M e n y i m a k d a r i p e m m u s a n P a s a l 1 

a n g k a 1 4 K i t a b U n d a n g - u n d a n g H u k u m A c a r a P i d a n a ( K U H A P ) , m a k a 

d a p a t d i s i m p u l k a n b a h w a t e r s a n g k a a d a i a h s e b u t a n u n t u k s e s e o r a n g y a n g 

b a r u d i d u g a s e b a g a i p e l a k u t i n d a k p i d a n a p a d a t a h a p p e n y i d i k a n p o l i s i , 

Muhammad Yahya Selma, 2002, D i k t a t Seputar P e r t a n y a a n dan Jawaban T e n t a n g Kitab 
U n d a n g - u n d a n g H u k u m A c a r a P i d a n a , V a l o m b a n g , lil'.n. 15. 
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s e d a n g k a n k a t a t e r d a k w a d i p a k a i k e t i k a t e r s a n g k a d a l a m t i n g k a t 

p e m e r i k s a a n d i m u k a h a k i m , d a n k a t a t e r p i d a n a d i p a k a i k e t i k a t e r d a k w a 

t e l a h m e n e r i m a p u t u s a n h a k i m y a n g t e l a h m e m p u n y a i k e k u a t a n h u k u m 

t e t a p . 



BAB I I I 

P E M B A H A S A N 

A. Proses Pemeriksaan Pelaku Tindak Pidana Penipuan di Polres 

Ogan Komering Ilir ( O K I ) 

P e m e r i k s a a n s u a t u p e r k a r a p i d a n a p e n i p u a n s a m a h a l n y a d e n g a n 

p e m e r i k s a a n s u a t u p e r k a r a p i d a n a l a i n n y a , d i d a l a m s u a t u p r o s e s p e r a d i l a n 

p a d a h a k e k a t n y a a d a i a h b e r t u j u a n u n t u k m e n c a r i k e b e n a r a n m a t e r i i l 

(materiil waarheid) t e r h a d a p p e r k a r a t e r s e b u t . H a l i n i d a p a t d i l i h a t d a r i 

a d a n y a b e r b a g a i u s a h a y a n g d i l a k u k a n o l e h a p a r a t p e n e g a k h u k u m d a l a m 

m e m p e r o l e h h u k t i - b u k t i y a n g d i b u t u h k a n u n t u k m e n g u n g k a p s u a t u p e r k a r a 

h a i k p a d a t a h a p p e m e r i k s a a n p e n d a h u l u a n s e p e r t i p e n y i d i k a n d a n 

p e n u n t u t a n m a u p u n p a d a t a h a p p e r s i d a n g a n p e r k a r a t e r s e b u t . 

U s a h a - u s a h a y a n g d i l a k u k a n o l e h p a r a p e n e g a k h u k u m u n t u k 

m e n c a r i k e b e n a r a n m a t e r i i l s u a t u p e r k a r a p i d a n a d i m a k s u d k a n u n t u k 

m e n g h i n d a r i a d a n y a k e k e l i r u a n d a l a m p e n j a t u h a n p i d a n a t e r h a d a p d i r i 

s e s e o r a n g , h a l i n i s e b a g a i m a n a d i t e n t u k a n d a l a m U n d a n g - u n d a n g N o . 4 8 

T a h u n 2 0 0 9 t e n t a n g K e t e n t u a n P o k o k K e k u a s a a n K e h a k i m a n p a d a P a s a l 6 

a y a t 2 y a n g m e n y a t a k a n : " T i a d a s e o r a n g j u a p u n d a p a l d i j a t u h i p i d a n a , 

k e c u a l i a p a b i l a p e n g a d i l a n k a r e n a a l a t p e m h u k t i a n y a n g s a h m e n u r u t 

U n d n g - u n d a n g m e n d a p a t k e y a k i n a n b a h w a s e s e o r a n g y a n g d i a n g g a p d a p a t 

4 0 
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b e r t a n g g u n g j a w a b , t e l a h b e r s a l a h a t a s p e r b u a t a n y a n g d i t u d u h k a n a t a s 

d i r i n y a 

D e n g a n a d a n y a k e t e n t u a n p e r u n d a n g - u n d a n g a n d i a t a s , m a k a d a l a m 

p r o s e s p e n y e l e s a i a n p e r k a r a p i d a n a p e n e g a k h u k u m w a j i b m e n g u s a h a k a n 

p e n g u m p u l a n b u k t i m a u p u n f a k t a m e n g e n a i p e r k a r a p i d a n a y a n g d i t a n g a n i 

d e n g a n s e l e n g k a p m u n g k i n . A d a p u n m e n g e n a i a l a t - a i a t b u k t i y a n g s a h 

s e b a g a i m a n a d i m a k s u d d i a t a s d a n y a n g t e l a h d i t e n t u k a n m e n u r u t k e t e n t u a n 

p e r u n d a n g - u n d a n g a n a d a i a h s e b a g a i m a n a d i a t u r d a l a m U n d a n g - u n d a n g N o . 

8 T a h u n 1 9 8 1 t e n t a n g K i t a b U n d a n g - u n d a n g H u k u m A c a r a P i d a n a 

( K U H A P ) p a d a P a s a l 1 8 4 a y a t 1 y a n g m c n y e b u t k a n : " A l a t b u k t i y a n g 

s a h i a l a h : 

a . K e t e r a n g a n S a k s i ; 

h . K e t e r a n g a n A h l i ; 

c . S u r a t ; 

d . P e t u n j u k ; 

e . K e t e r a n g a n T e r d a k w a . " 

H u k u m A c a r a P i d a n a I n d o n e s i a s e b a g a i m a n a t e r m u a t d a l a m 

U n d a n g - u n d a n g N o m o r 8 T a h u n 1 9 8 1 , t e n t a n g K U H A P , m e r u p a k a n s u a t u 

p e r a t u r a n y a n g m e m u a t t e n t a n g b a g a i m a n a c a r a n y a a p a r a t p e n e g a k h u k u m 

s e p e r t i P o l i s i , J a k s a , H a k i m d a n P e n a s e h a t h u k u m m e n j a l a n k a n 

w e w e n a n g n y a m e n e g a k k a n h u k u m p i d a n a m a t e r i i l ( K U H P ) . P a r a p e n e g a k 

h u k u m h a r u s m e m p e r h a t i k a n d u a ( 2 ) k e p e n t i n g a n h u k u m s e c a r a b e r i m b a n g 
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y a i t u k e p e n t i n g a n p e r o r a n g a n ( H a k s e s e o r a n g ) d e n g a n k e p e n t i n g a n 

m a s y a r a k a t d a l a m s u a t u p r o s e s b e r a c a r a p i d a n a . 

B e r d a s a r k a n t u j u a n K i t a b U n d a n g - u n d a n g H u k u m A c a r a P i d a n a 

y a n g a n t a r a l a i n y a i t u : 

1 . M e n c a r i k e b e n a r a n s e j a t i 

2 . M e l a k u k a n p e m e r i k s a a n p e r k a r a p i d a n a y a n g d i d a s a r k a n a t a s h u k u m , 

k e y a k i n a n d a n r a s a k e a d i l a n m a s y a r a k a t , d a n 

3 . M e l a k s a n a k a n p u t u s a n a t a u e k s e k u s i t e r h a d a p t e r s a n g k a y a n g d i p u t u s 

b e r s a l a h . 

B e r d a s a r k a n p a d a t u j u a n H u k u m A c a r a P i d a n a d i a t a s , k i r a n y a 

p e r s o a l a n s i s t e m p e m e r i k s a a n t e r h a d a p t e r s a n g k a a k a n m e m b a w a p e n g a r u h 

b e s a r t e r h a d a p p e n c a p a i a n t u j u a n y a n g d i m a k s u d . D a l a m k o n t e k s i n i , 

K U H A P m e m b a g i d u a s i s t e m p e m e r i k s a a n y a n g d i l a k u k a n t e r h a d a p 

t e r s a n g k a a t a u t e r d a k w a , y a i t u : 

a. Pemeriksaan Permulaan (pendahuluan) yang dilakukan oleh 

Kepolisian/Penyidik. 

D a l a m s i s t e m p e m e r i k s a a n p e r m u l a a n , k e t e n t u a n K U H A P m e n g a n u t 

a s a s p e m e r i k s a a n I n q u i s i t o r L u n a k a r t i n y a b a h w a d a l a m p e m e r i k s a a n y a n g 

d i l a k u k a n o l e h p e n y i d i k t e r h a d a p t e r s a n g k a b o l e h d i d a m p i n g i o l e h 

P e n a s e h a t H u k u m y a n g m e n g i k u t i j a l a n n y a p e m e r i k s a a n s e c a r a p a s i f y a k n i 

P e n a s e h a t H u k u m d i p e r k e n a n k a n u n t u k m e l i h a t , m e n d e n g a r , d a n 

m e m b e r i k a n p e t u n j u k d a l a m p r o s e s p e m e r i k s a a n t e r h a d a p t e r s a n g k a . D a l a m 
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p r a k t e k , p e m e r i k s a a n d a l a m s i s t e m I n q u i s i t o r L u n a k i n i , t e r s a n g k a b o l e h 

m e m i n t a k e p a d a P e n a s e h a t H u k u m p e n j e l a s a n - p e n j e l a s a n t e n t a n g m a k s u d 

d a r i p e r t a n y a a n - p e r t a n y a a n d a r i p e n y i d i k . t e r u t a m a t e r h a d a p p e r t a n y a a n -

p e r t a n y a a n y a n g s i f a t n y a " m c n j e r a t " . 

A t a s d a s a r s i s t e m d i a t a s , m a k a t e r s a n g k a d a l a m p r o s e s p e m e r i k s a a n 

p e n d a h u l u a n ( P a s a l 5 2 d a n 1 8 4 ( 1 ) K U H A P ) t i d a k d i p e r l a k u k a n s e b a g a i 

T e r d a k w a ( o b j e k ) y a n g h a r u s d i p e r i k s a , m e l a i n k a n t e r s a n g k a d i l a k u k a n 

s e h a g a i s u b j e k , y a n g a r t i n y a t e r s a n g k a t i d a k d a p a t d i p a k s a u n t u k m e n g a k u 

b e r s a l a h d e n g a n c a r a p a k s a a n , t e k a n a n a t a u p u n a n c a m a n - a n c a m a n . 

K e t e n t u a n i n i j e l a s t e r d a p a t d a l a m p a s a l d i a t a s ( P a s a l 5 2 d a n 1 8 4 a y a t 1 ) 

K U H A P , y a n g i n t i n y a m e n y a t a k a n b a h w a t u j u a n p e m e r i k s a a n p e n d a h u l u a n 

o l e h p e n y i d i k t i d a k u n t u k m e n d a p a t k a n p e n g a k u a n t e r s a n g k a t e t a p i u n t u k 

m e n d a p a t k a n k e t e r a n g a n t e r s a n g k a m e n g e n a i p e r i s t i w a p i d a n a y a n g 

d i p e r s a n g k a k a n k e p a d a n y a . ^ ^ ' 

D a l a m U n d a n g - u n d a n g N o . 4 8 T a h u n 2 0 0 9 t e n t a n g P o k o k 

K e k u a s a a n K e h a k i m a n d a n U n d a n g - u n d a n g N o . 8 t a h u n 1 9 8 1 , t e n t a n g 

K U H A P ( P a s a l 5 s / d P a s a l 8 ) d i n y a t a k a n h a k - h a k a s a s i m a n u s i a h a r u s 

d i j u n j u n g t i n g g i d a n m e n d a p a t k a n p e r l i n d u n g a n d a l a m N e g a r a y a n g 

b e r d a s a r k a n P a n c a s i l a d a n d i l a k s a n a k a n o l e h a p a r a t p e n e g a k h u k u m . 

D i a n t a r a a s a s - a s a s t e r s e b u t , t e r d a p a t s a t u a s a s y a i t u a s a s p r a d u g a t a k 

•'5' Wawancara dengan Bapak Ipda Acep Aimaja. Kaur Bin Ops Polres Ogan Komering 
Ilir, tanggal 13 januari 2015 
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b e r s a l a h a t a u (Presumption of innocent). A s a s i n i p a d a d a s a m y a 

m e n y a t a k a n " s e t i a p o r a n g y a n g d i s a n g k a , d i t a n g k a p , d i t a h a n , d i t u n t u t d a n 

a t a u d i h a d a p k a n d i m u k a p e r s i d a n g a n , w a j i b d i a n g g a p t i d a k b e r s a l a h s a m p a i 

a d a n y a p u t u s a n p e n g a d i l a n y a n g m e n y a t a k a n k e s a i a h a n n y a y a n g 

m e m p e r o l e h k e k u a t a n h u k u m t e t a p " . M a k s u d d a r i t u j u a n a s a s t e r s e b u t 

d a p a t d i t e r a n g k a n b a h w a s e b e l u m s e s e o r a n g t e r s a n g k a / t e r d a k w a h a r u s d a n 

w a j i b d i p e r l a k u k a n s e b a g a i o r a n g y a n g t i d a k b e r s a l a h . O l e h k a r e n a i t u , h a k -

h a k t e r s a n g k a , h a r k a t d a n m a r t a b a t t e r s a n g k a s e h a g a i m a n u s i a h a r u s d i 

h o r m a t i d a n d i j u n j u n g t i n g g i o l e h p e t u g a s p e n y i d i k . D a l a m k o n t e k s i n i , 

p r o s e s i n t e r o g a s i / m e n g g a l i k e t e r a n g a n d a r i t e r s a n g k a , t i d a k b o l e h d i l a k u k a n 

d e n g a n m e l a n g g a r h a k - h a k t e r s a n g k a , a p a l a g i m e l a n g g a r h a r k a t d a n 

m a r t a b a t t e r s a n g k a s e b a g a i m a n u s i a . B a g i a n - b a g i a n H u k u m A c a r a P i d a n a 

y a n g m e n y a n g k u t p e n y i d i k a n a d a i a h s e h a g a i b e r i k u t : 

1 . K e t e n t u a n t e n t a n g a l a t - a l a t p e n y i d i k . 

2 . K e t e n t u a n t e n t a n g d i k e t a h u i t e r j a d i n y a d e l i k . 

3 . P e m e r i k s a a n d i t e m p a t k e j a d i a n . 

4 . P e m a n g g i l a n t e r s a n g k a a t a u t e r d a k w a . 

5 . P e n a h a n a n s e m e n t a r a . 

6 . P e n g g e l e d a h a n . 

7 . P e m e r i k s a a n a t a u i n t e r o g a s i . 

8 . B e r i t a a c a r a ( p e n g g e l e d a h a n , i n t e r o g a s i , d a n p e m e r i k s a a n d i t e m p a t ) . 

9 . P e n y i t a a n . 
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1 0 . P e n y a m p i n g a n p e r k a r a . 

1 1 . P e l i m p a h a n p e r k a r a k e p a d a p e n u n t u t u m u m d a n p e n g e m b a l i a n n y a 

k e p a d a p e n y i d i k u n t u k d i s e m p u m a k a n . 

b . Penieriksaan Persidangan Yang Dilakukan Oleh Hakim. 

S e b e l u m p e n u l i s m e n g u r a i k a n t e n t a n g p r o s e s p e m e r i k s a a n p e r k a r a 

p i d a n a d i s i d a n g p e n g a d i l a n , m a k a p e r l u d i k e m u k a k a n d i s i n i b a h w a d a l a m 

h u k u m a c a r a p i d a n a d i k e n a i t i g a p i h a k y a n g b e r d a s a r k a n h u b u n g a n d a r i 

m a s i n g - m a s i n g p i h a k h a r u s d i p a h a m i . 

P i h a k - p i h a k y a n g d i m a k s u d a d a i a h J a k s a P e n u n t u t U m u m , 

T e r d a k w a , d a n H a k i m . K e t i g a p i h a k t e r s e b u t m e m i l i k i s i k a p b e r b e d a s a t u 

s a m a l a i n . T e r d a k w a b e r u s a h a u n t u k m e m b e l a k e p e n t i n g a n n y a s e n d i r i . 

A d a p u n J a k s a P e n u n t u t U m u m b e r u s a h a m e m b u k t i k a n k e s a l a h a n t e r d a k w a 

d a n m e m i n t a s u p a y a H a k i m m e n j a t u h k a n p u t u s a n b a g i t e r d a k w a . 

S e d a n g k a n H a k i m b e r u s a h a s u p a y a p r o s e s p e m h u k t i a n b e r j a l a n s e c a r a 

s e i m b a n g u n t u k m e n d a p a t k a n k e b e n a r a n m a t e r i i l . ' * ' ' 

U n t u k m e n d a p a t k a n k e b e n a r a n m a t e r i i l t e r s e b u t m a k a d i l a k u k a n 

p e m e r i k s a a n s e c a r a b e r t a h a p , p r o s e s p e m e r i k s a a n p e r k a r a t i n d a k p i d a n a 

p e n i p u a n p a d a p o k o k n y a s a m a d e n g a n p e r a d i l a n u m u m l a i m i y a y a i t u : 

A n s o r i S a b u a n , O p C i t , h i m 9 7 
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1 . P e m e r i k s a a n I d e n t i t a s T e r d a k w a 

B e r d a s a r k a n P a s a l 1 5 4 a y a l ( 1 ) U U N o . 8 T a h u n 1 9 8 1 , b a h w a 

s e t e l a h H a k i m m e m b u k a s i d a n g m a k a H a k i m k e t u a m e m e r i n t a h k a n J a k s a 

P e n u n t u t U m u m m e l a p o r k a n b a h w a t e r d a k w a t i d a k d i k e t a h u i a l a m a t n y a 

d e n g a n m e n g a j u k a n b u k t i - b u k t i b a h w a t e l a h d i l a k u k a n p a n g g i l a n s e c a r a 

p a t u t d a n s a h , a t a u t e r d a k w a m e n i n g g a l d u n i a . D e n g a n d e m i k i a n p r o s e s 

p e m e r i k s a a n d i l a n j u t k a n d e n g a n p e m b a c a a n s u r a t d a k w a a n . 

2 . P e m b a c a a n S u r a t D a k w a a n 

M e n u r u t P a s a l 1 4 0 K i t a b U n d a n g - u n d a n g H u k u m A c a r a P i d a n a 

( K U H A P ) , a p a b i l a p e n u n t u t u m u m b e r p e n d a p a t b a h w a h a s i l p e n y i d i k a n 

d a r i p e n y i d i k d a p a t d i l a k u k a n p e n u n t u t a n , m a k a i a d a l a m w a k t u s e c e p a t n y a 

m e m b u a t s u r a t d a k w a a n . S e m e n t a r a d a p a t d i s i m p u l k a n d a r i h a s i l 

p e n y i d i k a n d a r i p e n y i d i k y a n g m e r u p a k a n d a s a r b a g i h a k i m u n t u k 

m e l a k u k a n p e m e r i k s a a n d i s i d a n g p e n g a d i l a n . 

A d a p u n s y a r a t - s y a r a t d a k w a a n m e n u r u t P a s a l 1 4 3 a y a t ( 2 ) K i t a b 

U n d a n g - u n d a n g H u k u m A c a r a P i d a n a ( K U H A P ) a d a i a h : 

a . S y a r a t f o r m i l 

D a l a m s u r a t d a k w a a n h a r u s d i s e b u t : n a m a l e n g k a p , t e m p a t 

l a h i r , u m u r a t a u t a n g g a l l a h i r , j e n i s k e l a m i n , k e b a n g s a a n , t e m p a t 

t i n g g a l , a g a m a . d a n p e k e r j a a n t e r s a n g k a . 
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b . S y a r a t m a t e r i l 

S u r a t d a k w a a n h a r u s b e r i s i u r a i a n s e c a r a c e n n a t , j e l a s 

l e n g k a p m e n g e n a i t i n d a k p i d a n a y a n g d i d a k w a k a n d e n g a n 

m c n y e b u t k a n w a k t u d a n t e m p a t t i n d a k p i d a n a i t u d i l a k u k a n . 

S y a r a t f o r m i l d i a t a s m e n e n t u k a n i d e n t i t a s t e r d a k w a , h a l i n i 

m e n u n j u k k a n b a h w a p r o s e s p i d a n a d i t u j u k a n t e r h a d a p s e o r a n g 

t e r d a k w a y a n g k o n k r i t s e r t a t e r t e n t u . 

3 . P e m e r i k s a a n S a k s i 

H a k i m k e t u a s i d a n g s e t e l a h m e m p e r s i l a h k a n J a k s a P e n u n t u t U m u m 

m e m b a c a k a n s u r a t d a k w a a n , s e l a n j u t n y a m e n e l i t i a p a k a h p a r a s a k s i y a n g 

d i p a n g g i l s u d a h h a d i r . 

D a l a m m e l a k u k a n p e m e r i k s a a n a t a s p a r a s a k s i i n i . H a k i m w a j i b 

m e n d e n g a r k e t e r a n g a n s a k s i , b a i k y a n g m e r i n g a n k a n m a u p u n y a n g 

m e m b e r a t k a n , y a n g t e r c a n t u m d a l a m s u r a t p e l i m p a h a n p e r k a r a 

s e b a g a i m a n a t e r s e b u t d a l a m P a s a l 1 6 0 a y a t ( 1 ) s u b c U U N o . 8 T a h u n 1 9 8 1 . 

S e l a n j u t n y a a y a t t e r s e b u t j u g a m e n e m u k a n b a h w a h a k i m w a j i b m e m e r i k s a 

s a k s i y a n g m e r i n g a n k a n m a u p u n y a n g m e m b e r a t k a n y a n g d i m i n t a o l e h 

p e n u n t u t u m u m , t e r d a k w a a t a u p e n a s e h a t h u k u m , y a n g d i a j u k a n s e l a m a 

s i d a n g b e r l a n g s u n g a t a u s e b e l u m d i j a t u h k a n p u t u s a n . 

4 . P e m e r i k s a a n B a r a n g B u k t i 

B a r a n g b u k t i a d a i a h " B a r a n g y a n g d i p e r g u n a k a n o l e h t e r d a k w a 

u n t u k m e l a k u k a n s u a t u t i n d a k p i d a n a a t a u b a r a n g s e b a g a i h a s i l d a r i s u a t u 
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t i n d a k p i d a n a . B a r a n g - b a r a n g i n i d i s i t a o l e h p e n y i d i k u n t u k d i j a d i k a n 

s e b a g a i b u k t i d a l a m s i d a n g p e n g a d i l a n . B a r a n g i n i k e m u d i a n d i b e r i n o m o r 

s e s u a i d e n g a n n o m o r p e r k a r a n y a , d i s e g e l d a n h a n y a d a p a t d i b u k a o l e h 

H a k i m p a d a w a k t u s i d a n g p e n g a d i l a n . D a l a m P a s a l 1 8 1 a y a t ( 1 ) K i t a b 

U n d a n g - u n d a n g H u k u m a c a r a P i d a n a d i t e n t u k a n b a h w a H a k i m K e t u a 

S i d a n g m e m p e r l i h a t k a n b a r a n g t e r s e b u t k e p a d a t e r d a k w a d a n m e n a n y a k a n 

a p a k a h t e r d a k w a k e n a l a k a n b a r a n g t e r s e b u t . J u g a , k e p a d a s a k s i h a k i m 

m e m p e r l i h a t k a n b a r a n g b u k t i t e r s e b u t . 

5 . Requisitoir ( T u n t u t a n P i d a n a ) 

S e t e l a h H a k i m K e t u a m e n g a n g g a p p e m e r i k s a a n t e r h a d a p t e r t u d u h 

d a n p a r a s a k s i c u k u p / s e l e s a i , J a k s a P e n u n t u t U m u m d i p e r s i l a h k a n 

m e n g e m u k a k a n r e q u i s i t o i m y a . K e m u d i a n k e p a d a t e r d a k w a d a n p e n a s e h a t 

h u k u m u n t u k m e n y a m p a i k a n p e m b e l a a n (pledoi). A t a s p l e d o i t e r d a k w a , 

p e n u n t u t u m u m d a p a t m e m b e r i j a w a b a n y a n g d i k e n a i d e n g a n i s t i l a h replik. 

T e r d a k w a d a n p e n a s e h a t h u k u m n y a m a s i h m e m p u n y a i k e s e m p a t a n u n t u k 

m e n j a w a b r e p l i k , d a n j a w a b a n t e r d a k w a d i s e b u t duplik. 

6 . P u t u s a n P e n g a d i l a n 

B e r d a s a r k a n P a s a l 1 9 1 a y a t ( I ) d a n ( 2 ) d a n P a s a l 1 9 3 , a d a t i g a j e n i s 

p u t u s a n p e n g a d i l a n y a i t u ; 

a . P e m b e l a a n t e r d a k w a (vijspraok) P a s a l 1 9 1 a y a t ( 1 ) ; P e n g a d i l a n 

m e n g a n g g a p d a k w a a n t e r h a d a p t e r d a k w a t i d a k t e r b u k t i d a n t i d a k 

m e y a k i n k a n . 
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b . P e i e p a s a n t e r d a k w a d a r i s e g a l a t u n t u t a n ( o n t s l a g van Alle 

rechtsvervolging) P a s a l 1 9 1 a y a t ( 2 ) . P e n g a d i l a n m e n g a n g g a p b a h w a 

p e r b u a t a n - p e r b u a t a n y a n g d i d a k w a k a n m e m a n g t e r b u k t i t e t a p i b u k a n 

m e r u p a k a n s u a t u k e j a h a t a n m a u p u n p e l a n g g a r a n , a t a u a p a b i l a t e r d a p a t 

h a l - h a l y a n g m e n i a d a k a n p i d a n a ( s t r a f u i t s l u i t i n g s g r o n d e n ; P a s a l 

4 4 , 4 8 , 4 9 . 5 0 d a n P a s a l 5 1 K U H P ) . 

c . P e m i d a n a a n P a s a l 1 9 3 a y a t ( 1 ) K U H A P , J i k a p e n g a d i l a n b e r p e n d a p a t 

b a h w a t e r d a k w a b e r s a l a h m e l a k u k a n t i n d a k p i d a n a y a n g d i d a k w a k a n 

k e p a d a n y a , m a k a p e n g a d i l a n m e n y a t a k a n p i d a n a . 

S e s u n g g u h n y a a p a b i l a t e r d a k w a t e r s e b u t h a d i r d i d a l a m s i d a n g , 

m a k a t e r d a k w a d a p a t m e l a k u k a n p e m b e l a a n t e r h a d a p d i r i n y a y a n g 

b e r k a i t a n d e n g a n d a k w a a n J a k s a P e n u n t u t U m u m . P e m b e l a a n t e r d a k w a d i 

d a l a m p e r s i d a n g a n d i a n t a r a n y a d a p a t b e r u p a : 

a . M e n g a j u k a n e k s e p s i ; 

b . T e r d a k w a d a p a t m e m b e r i k a n p e n d a p a t n y a t e n t a n g k e t e r a n g a n s a k s i d i 

p e r s i d a n g a n ( P a s a l 1 6 4 a y a t ( 1 ) K U H A P ) ; 

c . M e m b e r i k a n k e t e r a n g a n d i p e r s i d a n g a n ; 

d . D a p a t m e n g a j u k a n s a k s i a d e c h a r g e ; 

e . P l e d o i ; 
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f . D u p l i k ; 

g . U p a y a h u k u m . ' " ^ ' 

M e n g i n g a t b a h w a p e n t i n g n y a p e m b e l a a n t e r d a k w a d a l a m s i d a n g 

p e n g a d i l a n , m a k a t e r d a k w a m e n u n j u k p e n a s e h a t h u k u m u n t u k m e w a k i l i 

k e p e n t i n g a n y a d a l a m p e m e r i k s a a n p e r k a r a t e r s e b u t . N a m u n k e h a d i r a n 

p e n a s e h a t h u k u m d i d a l a m p e r s i d a n g a n s e r i n g k a l i t e r j a d i h a m b a t a n , 

s e h u b u n g a n d e n g a n a d a n y a p e n o l a k a n h a k i m . P e n o l a k a n h a k i m t e r h a d a p 

p e n a s e h a t h u k u m d a l a m p e r k a r a d i d a s a r k a n a t a s S u r a t E d a r a n M a h k a m a h 

A g u n g R l N o m o r 6 T a h u n 1 9 8 8 t a n g g a l 1 0 D e s e m b e r 1 9 8 8 y a n g d i t u j u k a n 

k e p a d a K e t u a P e n g a d i l a n N e g e r i d i S e l u r u h I n d o n e s i a t e n t a n g P e n a s e h a t 

H u k u m a t a u P e n g a c a r a y a n g m e n e r i m a K u a s a d a r i T e r d a k w a / T e r p i d a n a . 

A d a p u n i s i S u r a t E d a r a n M a h k a m a h A g u n g a d a l a h s e b a g a i b e r i k u t : 

1 . A k h i r - a k h i r i n i d i P e n g a d i l a n N e g e r i - P e n g a d i l a n N e g e r i t e r t e n t u 

s e r i n g t e r j a d i p e m e r i k s a a n y a n g t e r d a k w a n y a m e s k i p u n s u d a l i d i 

p a n g g i l d e n g a n s e m e s t i n y a t i d a k h a d i r s e h i n g g a p e r k a r a n y a 

d i p e r i k s a d a n d i p u t u s t a n p a k e h a d i r a n n y a . 

2 . N a m u n d e m i k i a n k a d a n g - k a d a n g k i t a d a p a t k a n t e r d a k w a a t a u 

t e r p i d a n a y a n g d e m i k i a n i t u m e m b e r i k a n k u a s a k e p a d a P e n a s e h a t 

H u k u m a t a u P e n g a c a r a g u n a m e w a k i l i a t a u m e n g u r u s 

k e p e n t i n g a n n y a , b a i k p a d a p e m e r i k s a a n t i n g k a t p e r t a m a m a u p u n 

Wawancara dengan Bapak Ipda Acep Atmaja, Kaur Bin Ops Polres Ogan Komering 
Ilir, tanggal 13 januari 2015 
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p a d a t i n g k a t b a n d i n g , p a d a h a l p e m b e r i a n k u a s a i t u t e r j a d i s e t e l a h 

t a n g g a l p a n g g i l a n i t u d i b u a t o l e h H a k i m . 

3 . H a l y a n g d e m i k i a n i t u s u d a h b a r a n g t e n t u m e n i m b u l k a n k e c u r i g a a n 

b a h w a t e r d a k w a s e n g a j a t i d a k m a u h a d i r d e n g a n m a k s u d - m a k s u d 

t e r t e n t u y a n g m e n g u n t u n g k a n d i r i n y a a k a n t e t a p i y a n g s e b a l i k n y a 

d a p a t m e n g h a m b a t j a l a n n y a p e m e r i k s a a n p e n g a d i l a n m a u p u n 

p e l a k s a n a a n p u t u s a n n y a . 

4 . B e r h u b u n g d e n g a n i t u b e r s a m a i n i d i m i n t a p e r h a t i a n S a u d a r a a g a r 

a p a b i l a S a u d a r a m e n e m u k a n h a l y a n g s e p e r t i d i k e m u k a k a n d i a t a s , 

s u p a y a m e n o l a k a t a u t i d a k n i e l a y a n i P e n a s e h a t H u k u i n a t a u 

P e n g a c a r a y a n g d e m i k i a n t a n p a t e r k e c u a l i . 

S u r a t E d a r a n M a h k a m a h A g u n g R l t e r s e b u t m c n y e b u t k a n b a h w a 

a p a b i l a k u a s a y a n g t e r j a d i s e t e l a h t a n g g a l p a n g g i l a n t e r d a k w a u n t u k h a d i r 

d i p e r s i d a n g a n , s u d a h b a r a n g t e n t u m e n i m b u l k a n k e c u r i g a a n b a h w a 

t e r d a k w a s e n g a j a t i d a k m a u h a d i r d e n g a n m a k s u d - m a k s u d t e r t e n t u y a n g 

m e n g u n t u n g k a n d i r i t e r d a k w a d a n d a p a t m e n g h a m b a t j a l a n n y a p e m e r i k s a a n 

p e n g a d i l a n m a u p u n p e l a k s a n a a n p u t u s a n p e n g a d i l a n t e r s e b u t . P e n a s e h a t 

H u k u m a t a u P e n g a c a r a y a n g b e r d a s a r k a n k u a s a t e r s e b u t s u p a y a d i t o l a k a t a u 

t i d a k d i l a y a n i . 

M e n u r u t h e m a t p e n u l i s . h a l y a n g d e m i k i a n b e n a r a d a n y a , k a r e n a 

s e b a g a i p e n e g a k h u k u m , P e n a s e h a t H u k u m a t a u P e n g a c a r a h a r u s l a h 
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m e n e g a k k a n h u k u m d e m i u n t u k m e n c a r i d a n m e n d a p a t k a n k e b e n a r a n 

m a t e r i i l d e m i t e g a k n y a h u k u i n d a n k e a d i l a n . 

B. Hambatan - hambatan dalam Proses Penyidikan Tindak Pidana 

Penipuan Di Polres Ogan Komering Ilir (OKI) 

P e r t a n g g u n g j a w a b p i d a n a {criminal responsibility) y a n g " b e r a r t i 

p e r t a n g g u n g j a w a b a n p i d a n a d i m a k s u d k a n u n t u k m e n e n t u k a n a p a k a h o r a n g 

y a n g m e l a k u k a n p i d a n a a k a n d i j a t u h i p i d a n a s e s u a i d e n g a n y a n g 

d i a n c a m k a n , a k a n s a n g a t t e r g a n t u n g p a d a p e r s o a l a n , a p a k a h d a l a m 

m e l a k u k a n t i n d a k p i d a n a t e r s e b u t o r a n g i t u m e m p u n y a i k e s a l a h a n " . 

P e m y a t a a n d i a t a s b e r s i f a t m e n d a s a r , o l e h k a r e n a a d a n y a a s a s 

p e r t a n g g u n g j a w a b a n d a l a m h u k u i n p i d a n a y a n g s e c a r a t e g a s m e n y a t a k a n : " 

t i d a k d i p i d a n a t a n p a a d a k e s a l a h a n 

B e r d a s a r k a n p a d a a s a s t e r s e b u t d i a t a s t e r s i m p u l p e n d a p a t b a h w a " 

m a s a l a h p e r t a n g g u n g j a w a b a n p i d a n a s a n g a t e r a t b e r k a i t a n d e n g a n 

k e s a l a h a n . U n t u k m e n e n t u k a n a p a k a h s e o r a n g p e l a k u t i n d a k p i d a n a d a p a t 

o r a n g t e r s e b u t p a d a s a a t m e l a k u k a n t i n d a k p i d a n a m e m p u n y a i 

k e s a l a h a n " . ' ^ ' 

B e r t o l a k d a r i u r a i a n d i a t a s , b a h w a a s a s k e s a l a h a n ( a s a s ciilpabilitas) 

m e r u p a k a n a s a s y a n g s a n g a t f u n d a m e n t a l d a l a m h u k u m p i d a n a . S e k a l i p u n 

d a l a m K U H P a s a s k e s a l a h a n t i d a k d i r u m u s k a n , t e t a p i a s a s i n i h i d u p d i 

A. Fuad Usta, et.Al. Op.Cit. him. 74. 
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d a l a m m a s y a r a k a t s e b a g a i h u k u m n y a y a n g t i d a k t e r t u l i s y a n g d i I n d o n e s i a 

j u g a d i a k u i k e b e r a d a a n n y a s e b a g a i s u m b e r h u k u i n . 

B e r d a s a r k a n a s a s c u l p a b i l i t a s s e p e r t i y a n g d i s e b u t k a n d i a t a s , m a k a 

k u n c i u n t u k a d a n y a p e r t a n g g u n g j a w a b a n p i d a n a a d a l a h k e s a l a h a n . U n t u k 

m e m b e r i k a n g a m b a r a n y a n g u t u h , b e r i k u t i n i a k a n d i k u p a s a p a y a n g 

d i m a k s u d d e n g a n k e s a l a h a n t e r s e b u t . 

S e c a r a d o k t r i n e r , k e s a l a h a n d i a r t i k a n s e b a g a i k e a d a a n p s y c h i s y a n g 

t e r t e n t u p a d a o r a n g y a n g m e l a k u k a n p e r b u a t a n p i d a n a d a n a d a n y a 

h u b u n g a n a n t a r a k e s a l a h a n t e r s e b u t d e n g a n p e r b u a t a n y a n g d i l a k u k a n y a n g 

s e d e m i k i a n r u p a , h i n g g a o r a n g i t u d a p a t d i c e l a k a r e n a m e l a k u k a n 

p e r b u a t a n t a d i . ' ^ ' 

B e r d a s a r k a n p e n g e r t i a n k e s a l a h a n t e r s e b u t t e r s i m p u l , b a h w a u n t u k 

a d a n y a k e s a l a h a n h a r u s d i p i k i r k a n a d a n y a d u a h a l d i s a m p i n g m e l a k u k a n 

p e r b u a t a n / t i n d a k p i d a n a , y a i t u : 

1 . A d a n y a k e a d a a n psychis ( b a t i n ) y a n g t e r t e n t u . 

2. A d a n y a h u b u n g a n y a n g t e r t e n t u a n t a r a n k e a d a a n - k e a d a a n b a t i n t e r s e b u t 

d e n g a n p e r b u a t a n y a n g d i l a k u k a n , h i n g g a m e n i m b u l k a n c e l a a n d a l a m 

m a s y a r a k a t . 

Moeljalno, Op.Cit, him. 153 
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S y a r a t p e r t a m a d i a t a s m e m p e r s y a r a t k a n , b a h w a k e a d a a n b a t i n 

p e l a k u h a r u s l a h s e d e m i k i a n r u p a . h i n g g a p e l a k u m e n g e r t i m a k n a 

p e r b u a t a n n y a , m i s a l n y a p e l a k u t e l a h d e w a s a . 

S y a r a t k e d u a m e n g a n d u n g a r t i , b a h w a a n t a r a k e a d a a n b a t i n t e r s e b u t 

d e n g a n p e r b u a t a n y a n g d i l a k u k a n h a r u s l a h s e d e m i k i a n m p a , s e h i n g g a a t a s 

p e r b u a t a n n y a i t u p a t u t d i c e l a , m i s a l n y a j i w a n y a i t u n o n n a l a t a u s e h a t . 

D e n g a n k e a d a a n b a t i n s e p e r t i i t u l a h p e l a k u m e s t i n y a i n s y a f a t a u s a d a r 

t e r h a d a p p e r b u a t a n n y a . S y a r a t k e d u a i n i l a h y a n g s e c a r a t e o r i t i s s e r i n g d i 

s e b u t d e n g a n i s t i l a h " k e m a m p u a n b e r t a n g g u n g j a w a b ". H a n y a t e r h a d a p 

o r a n g - o r a n g y a n g j i w a n y a n o r m a l i n i l a h , d a p a t h a r a p k a n t i n g k a h l a k u n y a 

s e s u a i d e n g a n p o l a y a n g d i a n g g a p b a i k d a l a m m a s y a r a k a t , s e h i n g g a 

t e r h a d a p p e l a k u n y a d a p a t d i c e l a k a n p a d a n y a . 

B e r d a s a r k a n p a d a u r a i a n d i a t a s t e r s i m p u l , b a h w a k e m a m p u a n 

b e r t a n g g u n g j a w a b m e r u p a k a n d a s a r y a n g s a n g a t p e n t i n g u n t u k a d a n y a 

k e s a l a h a n . O l e h k a r e n a m a s a l a h k e m a m p u a n b e r t a n g g u n g j a w a b i n i s a n g a t 

p e n t i n g y a i t u s e b a g a i d a s a r u n t u k a d a n y a k e s a l a h a n , m a k a s e b e l u m 

b e r b i c a r a t e n t a n g k e s a l a h a n , a k a n d i k u p a s s e d i k i t m a s a l a h k e m a m p u a n 

b e r t a n g g u n g j a w a b . 

S e c a r a y u r i d i s f o n n a l , t i d a k a d a r u m u s a n d a l a m K U H P y a n g 

m e m b e r i b a t a s a n t e n t a n g k e m a m p u a n b e r t a n g g u n g j a w a b . P e r s o a l a n y a n g 

' Bambang Poemomo. Op Cit. him 57 



b e r k a i t a n d e n g a n k e m a m p u a n b e r t a n g g u n g j a w a b i n i d i s e r a h k a n k e p a d a 

d o k t r i n . 

S e o r a n g d i k a t a k a n m a m p u b e r t a n g g u n g j a w a b a p a b i l a : 

1 . A d a n y a k e m a m p u a n u n t u k m e m b e d a - b e d a k a n a n t a r a p e r b u a t a n y a n g 

b a i k d a n y a n g b u r u k , s e s u a i d e n g a n h u k u m d a n y a n g b e r t e n t a n g a n 

d e n g a n h a k . 

2 . A d a n y a k e m a m p u a n u n t u k m e n e n t u k a n k e h e n d a k n y a m e n u r u t 

k e i n s y a f a n t e n t a n g b a i k d a n b u r u k n y a p e r b u a t a n t e r s e b u t . ' " ' 

M e n u r u t k e t e n t u a n P a s a l 4 4 a y a t ( 1 ) K U H P , s e s e o r a n g t i d a k d a p a t 

d i p e r t a n g g u n g j a w a b k a n a t a s p e r b u a t a n n y a k a r e n a k e d u a a l a s a n , y a i t u : 

1 . J i w a n y a c a c a t d a l a m t u m b u h n y a . 

2 . J i w a n y a t e r t a n g g u k a r e n a p e n y a k i t . 

B e r d a s a r k a n k e t e n t u a n P a s a l 4 4 a y a t ( 1 ) d i a t a s , m a k a a p a b i l a 

s e s e o r a n g i t u j i w a n y a c a c a t d a l a m t u b u h n y a s e h i n g g a t i d a k d a p a t 

m e m b e d a - b e d a k a n m a n a y a n g b a i k d a n m a n a y a n g b u r u k , m a k a t e r h a d a p 

o r a n g t e r s e b u t t i d a k d a p a t d i m i n t a i p e r t a n g g u n g j a w a b a n p i d a n a a t a s a l a s a n 

t i d a k a d a k e m a m p u a n b e r t a n g g u n g j a w a b . 

P a t u t m e n j a d i c a t a t a n , b a h w a P a s a l 4 4 a y a t ( I ) t e r s e b u t s e b e n a m y a 

h a n y a m e n g a t u r t e n t a n g k e t i d a k m a m p u a n b e r t a n g g u n g j a w a b k a r e n a j i w a 

y a n g c a c a t d a l a m t u m b u h n y a a t a u t e r g a n g g u , k a r e n a p e n y a k i t . D e n g a n 

d e m i k i a n , a p a b i l a k e t i d a k m a m p u a n b e r t a n g g u n g j a w a b p e l a k u i t u d i 

^" Roeslan Saleh, Op.Cit, him 36. 
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s e b a b k a n k a r e n a j i w a , P a s a l 4 4 t i d a k b i s a m e n j a d i d a s a r u n t u k m e n g h a p u s 

p i d a n a . D a i a m h a l t e r j a d i d e m i k i a n , m a k a d a p a t d i p a k a i d a s a r y a n g t i d a k 

t e r t u l i s , y a i t u a s a s t i d a k d i p i d a n a t a n p a a d a k e s a l a h a n . 

P e r t a n g g u n g j a w a b a n p e l a k u t i n d a k p i d a n a p e n i p u a n t e r s e b u t d i a t u r 

d i d a l a m K i t a b U n d a n g - u n d a n g H u k u m P i d a n a d a l a m P a s a l 3 7 8 . 

P a s a l 3 7 8 K U H P , y a n g b e r b u n y i : 

" B a r a n g s i a p a d e n g a n m a k s u d u n t u k m e n g u n t u n g k a n d i r i s e n d i r i a t a u o r a n g 

l a i n d e n g a n m e l a w a n h u k u m , d e n g a n m e m a k a i n a m a p a l s u a t a u m a r t a b a t 

p a l s u , d e n g a n t i p u m u s l i h a t a t a u p u n d e n g a n r a n g k a i a n k e b o h o n g a n 

m e n g g e r a k k a n o r a n g l a i n u n t u k m e n y e r a h k a n s e s u a t u b e n d a k e p a d a n y a , 

a t a u s u p a y a m e m b e r i h u t a n g m a u p u n m e n g h a p u s k a n p i u t a n g , d i a n c a m 

k a r e n a p e n i p u a n d e n g a n p i d a n a p e n j a r a p a l i n g l a m a e m p a t ( 4 ) t a h u n . " 

H a m b a t a n - h a m b a t a n y a n g d i h a d a p i d a l a m p r o s e s p e n y i d i k a n t i n d a k 

p i d a n a p e n i p u a n d i P o l r e s O g a n K o m e r i n g I l i r ( O K I ) ; 

a . S a k s i t i d a k a d a d i t e m p a t 

b . T e r s a n g k a t i d a k a d a d i t e m p a t a t a u m e l a r i k a n d i r i 

c . B a r a n g b u k t i b e l u m l e n g k a p 

d . P e m h u k t i a n p e r k a r a b e l u m c u k u p . ' * ' " 

•'̂ i Wawancara dengan Bapak Ipda Acep Alniaia. Kaur Bin Ops Polres Ogan Komering 
Ilir, tanggal 13 januari 2015 



BAB IV 

P E N U T U P 

A. Kesimpulan 

D a r i u r a i a n p a d a b a b - b a b t e r d a h u l u k i r a n y a d a p a t d i t a r i k s u a t u 

k e s i m p u l a n s e b a g a i b e r i k u t : 

1 . P r o s e s p e m e r i k s a a n p e l a k u t i n d a k p i d a n a t e r h a d a p p e n i p u a n , d i 

P o l r e s O g a n K o m e r i n g I l i r O K I vSesuai d e n g a n p e d o m a n K i t a b 

U n d a n g - u n d a n g H u k u n n A c a r a P i d a n a ( K U H A P ) m e m b a g i d u a 

s i s t e m p e m e r i k s a a n y a n g d i l a k u k a n o l e h P e l a k u a t a u t e r s a n g k a , y a i t u 

a . P e m e r i k s a a n P e r m u l a a n ( p e n d a h u l u a n ) y a n g d i l a k u k a n o l e h 

K e p o l i s i a n / P e n y i d i k . 

D a l a m s i s t e m p e m e r i k s a a n p e r m u l a a n m e n g a n u t a s a s 

p e m e r i k s a a n I n q u i s i t o r L u n a k a r t i n y a b a h w a d a l a m p e m e r i k s a a n 

y a n g d i l a k u k a n o l e h p e n y i d i k t e r h a d a p t e r s a n g k a b o l e h 

d i d a m p i n g i o l e h P e n a s e h a t H u k u m y a n g m e n g i k u t i j a l a n n y a 

p e m e r i k s a a n s e c a r a p a s i f y a k n i P e n a s e h a t H u k u m d i p e r k e n a n k a n 

u n t u k m e l i h a t , m e n d e n g a r , d a n m e m b e r i k a n p e t u n j u k d a l a m 

p r o s e s p e m e r i k s a a n t e r h a d a p t e r s a n g k a . A t a s d a s a r s i s t e m d i a t a s , 

m a k a t e r s a n g k a d a l a m p r o s e s p e m e r i k s a a n p e n d a h u l u a n t i d a k 

5 7 
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d i p e r l a k u k a n s e b a g a i T e r d a k w a ( o b j e k ) y a n g h a r u s d i p e r i k s a , 

m e l a i n k a n t e r s a n g k a d i l a k u k a n s e b a g a i s u b j e k , y a n g a r t i n y a 

t e r s a n g k a t i d a k d a p a t d i p a k s a u n t u k m e n g a k u b e r s a l a h d e n g a n 

c a r a p a k s a a n , t e k a n a n a t a u p u n a n c a m a n - a n c a m a n . 

b . P e m e r i k s a a n P e r s i d a n g a n y a n g d i l a k u k a n o l e h H a k i m . 

P r o s e s p e m e r i k s a a n p e r k a r a p i d a n a d i p e r s i d a n g a n a d a t i g a p i h a k 

y a n g d i k e n a i b e r d a s a r k a n h u b u n g a n d a r i m a s i n g - m a s i n g , p i h a k -

p i h a k y a n g d i m a k s u d a d a l a h J a k s a P e n u n t u t U m u m , T e r d a k w a , 

d a n H a k i m . K e t i g a p i h a k t e r s e b u t m e m i l i k i s i k a p b e r b e d a s a t u 

s a m a l a i n . T e r d a k w a b e r u s a h a u n t u k m e m b e l a k e p e n t i n g a n n y a 

s e n d i r i , J a k s a P e n u n t u t U m u m b e r u s a h a m e m b u k t i k a n k e s a l a h a n 

t e r d a k w a d a n m e m i n t a s u p a y a h a k i m m e n j a t u h k a n p u t u s a n b a g i 

t e r d a k w a , s e d a n g k a n H a k i m b e r u s a h a s u p a y a p e m h u k t i a n 

b e r j a l a n s e c a r a s e i m b a n g u n t u k m e n d a p a t k a n k e b e n a r a n m a t e r i l . 

2 . H a m b a t a n - h a m b a t a n y a n g d i h a d a p i d a l a m p r o s e s p e n y i d i k a n t i n d a k 

p i d a n a p e n i p u a n d i P o l r e s O g a n K o m e r i n g I l i r ( O K I ) ; 

a . S a k s i t i d a k a d a d i t e m p a t 

b . T e r s a n g k a t i d a k a d a d i t e m p a t a t a u m e l a r i k a n d i r i 

c . B a r a n g b u k t i b e l u m l e n g k a p 

d . P e m h u k t i a n p e r k a r a b e l u m c u k u p . 
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B. Saran-saran 

D e n g a n p e n u l i s a n s k r i p s i i n i d i b e r i k a n b e b e r a p a s a r a n s e b a g a i 

b e r i k u t : 

1 . D a l a m p r o s e s p e m e r i k s a a n k e p a d a p a r a p e n e g a k h u k u m s e p e r t i 
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