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A B S T R A K 
I M P L I K A S I A S A S K E B E B A S A N B E R K O N T R A K D A N A K I B A T H U K U M 

S U A T U K O N T R A K B A K U Y A N G I S I N Y A M E R U G I K A N 
P I H A K D E B I T U R 

F E B I R A M A D O N A R O N A P A T I 

T i m b u l n y a p e i j a n j i a n s tandar d i d a l a m l a l u l i n t a s H u k u m K o n t r a k N a s i o n a l 
d a n I n t e m a s i o n a l d i l a n d a s i o l e h k e b ' i t u h a n a k ? n p e l a y a n a n y a n g e f e k t i f dan 
e f i s i e n t e r h a d a p k e g i a t a n t r a n s a k s i . O l e h k a r e n a i t u , k a r a k t e r u t a m a d a r i sebuah 
p e r j a n j i a n s t a n d a r a d a l a h p e l a y a n a n y a n g cepat ( e f i s i e n ) t e r h a d a p k e g i a t a n 
t r a n s a k s i y a n g b e r h r e k u e n s i t i n g g i , n a m u n t e t a p dapat m e m b e r i k a n k e k u a t a n ser ta 
k e p a s t i a n h u k u m ( e f e k t i f ) . P e r m a s a l a h a n a d a l a h b a g a i m a n a k a h i m p l i k a s i asas 
k e b e b a s a n b e r k o n t r a k ( p e r j a n j i a n ) d a l a m r a n g k a p e n g i m p l e m e n t a s i a n K o n t r a k 
B a k u d a n a p a k a h a k i b a t h u k u m s u a t u k o n t r a k b a k u y a n g i s i n y a m e m g i k a n p i h a k 
d e b i t u r ( k o n s u m e n ) . M e t o d e p e n d e k a t a n y a n g d i g u n a k a n d a l a m p e n e l i t i a n i n i 
a d a l a h p e n d e k a t a n y u r i d i s n o r m a t i f . D a t a y a n g d i g u n a k a n b e r s u m b e r d a r i da ta 
s e k u n d e r y a i t u d a y a y a n g d i p e r o l e h d a r i k e p e r p u s t a k a a n y a n g m e n e l u s u r i i e r a i u r 
d a n p e r a t u r a n p e r u n d a n g - u n d a n g a n y a n g b e r h u b u n g k a n d e n g a n p e r m a s a l a h a n . 
K e s i m p u l a n y a n g dapat d i b e n k a n a d a l a h 
1 . I m p l i k a s i A s a s K e b e b a s a n B e r k o n t r a k D a l a m P e n g i m p l e m e n t a s i o a K o n t r a k 

B a k u b a h w a asas k e b e b a s a n b e r k o n t r a k d i d a l a m h u k u m p e r j a n j i a n t e l a h 
b e r h a s i l m e m b e r i k a n p e l a y a n a n y a n g b a i k d a n b e r m a n f a a t b a g i k e g i a t a n 
p e r e k o n o m i a n l i b e r a l {laissez faire), h i n g g a k e m u d i a n m u n c u l p e r u s a h a a n -
p e r u s a h a a n r a k s a s a p e m e g a n g m o n o p o l i d a l a m p e l b a g a i b i d a n g sebaga i 
a k i b a t r e v o l u s i i n d u s t r i . D a l a m m e l a k u k a n k e g i a t a n t r a n s a k s i o n a l n y a , 
m e r e k a m e n g g u n a k a n a d h e s i o n c o n t r a c t y a n g t i d a k m e n j a m i n a d a n y a 
k e b e b a s a n d a n k e s e d e r a j a t a n i n d i v i d u a l p a r a p i h a k y a n g t e r l i h a t d a l a m 
p e r j a n j i a n i t u . A k i b a t n y a a d a l a h asas k e b e b a s a n b e r k o n t r a k y a n g m e r u p a k a n 
c e r m i n d a r i k e b e b a s a n d a n k e s e d e r a j a t a n i n d i v i d u a l k u r a n g a t a u b a h k a n 
t i d a k d a p a t d i w u j u d k a n l a g i d i d a l a m h u k u m p e i j a n j i a n . S e l a i n i t u , b i l a p i h a k 
p e m e r i n t a h m e n u t u p s u a t u p e i j a n j i a n d e n g a n p i h a k s w a s t a , f a k t a 
m e n u n j u k k a n b a h w a b e n t u k p e r j a n j i a n n y a a d a l a h p e r j a n j i a n s t a n d a r s e p i h a k 
a t a u a d h e s i o n c o n t r a c t . 

2 . A k i b a t h u k u m s u a t u k o n t r a k b a k u y a n g i s i n y a m e r u g i k a n p i h a k d e b i t u r 
( K o n s u m e n ) y a k n i t i d a k b e r a r t i p i h a k k o n s u m e n t i d a k dapa t m e n u n t u t apa-
apa t e r h a d a p k s r a g i a n d i m a k s u d . S e b a g a i d i n y a t a k a n d a l a m u n d a n g - u n d a n g 
n o m o r 8 t a h u n 1 9 9 9 t e n t a n g P e r l i n d u n g a n k o n s u m e n b a h w a p e l a k u u s a h a 
d i l a r a n g m e n e n t u k a n k l a u s u l a b a k u y a n g l e t a k a t a u b e n t u k n y a s u l i t t e r l i h a t 
a t a u t i d a k dapat d i b a c a secara j e l a s a t a u y a n g p e n g u n g k a p a n y a n g s u l i t 
d i m e n g e r t i . A p a b i l a t e r j a d i h a i s e p e r t i t e r sebu t d i a t a s , m a k a p i h a k d e b i t u r 
dapa t s a j a m e n g g u g a t p e l a k u u s a h a a tas k e r u g i a n y a n g d i a l a m i n y a a k i b a t 
p e r j a n j i a n b a k u y a n g d i b u a t b e r d a s a r k a n asas-asas p e r l i n d u n g a n k o n s u m e n 
m a u p u n u n d a n g - u n d a n g N o m o r 8 t a h i m 1 9 9 9 aga r p e r j a n j i a n y a n g d i b u a t 
d i n y a t a k a n dapat d i b a t a l k a n o l e h p i h a k p e n g a d i l a n . 

K a t a K u n c i : K e b e b a s a n B e r k o n t r a k , A k i b a t H u k u m , D e b i t u r 
vi 
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BABl 

PENDAHULUAN 

A. Latar Belakang 

B e b e r a p a d a s a w a r s a y a n g l a l u s e j a k p e m b a n g u n a n b e r e n c a n a d i m u l a i d i 

I n d o n e s i a , l e l t i l i t e r j a d i p e n i n g k a t a n k e g i a t a n t r a n s a k s i o n a l , b a i k y a n g d i l a k u k a n 

an ta r p a r a p i h a k d i d a l a m n e g e r i m a u p u n a n t a r a p a r a p i h a k d i d a l a m n e g e r i 

d e n g a n p a r a r e k a n a n b i s n i s d i l u a r n e g e r i . 

K e l u a s a n d a n k e r a g a m a n s e k t o r p e m b a n g u n a n b e r e n c a n a m e n j a d i sebab 

m u n c u l n y a p e l b a g a i m a c a m k e g i a t a n t r a n s a k s i y a n g s e b e l u m n y a k u r a n g a t a u 

t i d a k d i k e n a l d i I n d o n e s i a . B e r s o m a a n d e n g a n i t u , a k s e l e r a s i p e m b a n g u n a n 

b e r e n c a n a t i d a k j a r a n g m e n y e b a b k a n s u a t u k e g i a t a n t r a n s a k s i d i l a k u k a n d e n g a n 

frekuensi y a n g t i n g g i . 

K e s e l u r u h a n k o n d i s i y a n g b e r k a i t a n d e n g a n k e g i a t a n t r a n s a k s i p a d a 

u m u m n y a d i t u a n g k a n d i d a l a m s u a t u p e r j a n j i a n / k o n t r a k . K a r e n a k e g i a t a n 

t r a n s a k s i d i l a k u k a n d e n g a n frekuensi y a n g t i n g g i , m a k a d e n g a n s e n d i r i n y a 

frekuensi p e m b u a t a n k o n t r a k a t a u p e i j a n j i a n i n i m e n d o r o n g o r a n g u n t u k 

m e m i k i r k a n s u a t u b e n t u k k o n t r a k , y a n g dapa t d i g u n a k a n u n t u k m e l a y a n i k e g i a t a n 

t r a n s a k s i seca ra e f e k t i f d a n e f i s i e n . B e n t u k k o n t r a k a t a u p e i j a n j i a n y a n g d i m a k s u d 

d e w a s a i n i d i k e n a l s e b a g a i " P e r j a n j i a n S u m d a r " . * 

P e n g g i m a a n p e r j a n j i a n s t andar ( k o n t r a k b a k u ) i n i dapa t k i t a t e m u k a n a n t a r a 

l a i n d a l a m p e r j a n j i a n k r e d i t b a n k , p e r j a n j i a n a s u r a n s i , p e r j a n j i a n p e n g a n g k u t a n 

' Johanes Gunawan, "Perjanjian Standard dan Kebebasan B e r k o n t r a k , " Majalah Hukum 
Padjadjaran, NO. 4, Jilid X V I I , 1987, hlra 45 dan setenisnya. 
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o r a n g a t a u b a r a n g ( t e r m a s u k p e r j a n j i a n d a l a m b i d a n g e k s p o r i m p o r ) , p e r j a n j i a n 

s e w a b e l i , d a n m a s i h b a n y a k j e n i s k o n t r a k i n t e m a s i o n a l l a i n n y a , 

T i m b u l n y a p e r j a n j i a n s t a n d a r d i d a l a m l a l u l i n t a s H u k u m K o n t r a k N a s i o n a l 

d a n I n t e m a s i o n a l d i l a n d a s i o l e h k e b u t u h a n a k a n p e l a y a n a n y a n g e f e k t i f d a n 

e f i s i e n l e r h a d a p k e g i a t a n t r a n s a k s i . O l e h k a r e n a i t u , k a r a k t e r u t a m a d a r i s e b u a h 

p e r j a n j i a n s t anda r a d a l a h p e l a y a n a n y a n g cepa t ( e f i s i e n ) t e r h a d a p k e g i a t a n 

t r a n s a k s i y a n g be r f i*ekuens i t i n g g i , n a m u n t e t a p dapa t m e m b e r i k a n k e k u a t a n s e r t a 

k e p a s t i a n h u k u m ( e f e k t i f ) . 

A g a r p e r j a n j i a n s tandar d a p a t m e m b e r i k a n p e l a y a n a n y a n g cepat , i s i d a n 

s y a r a t ( c o n d i t i o n a l ) p e r j a n j i a n s t a n d a r h a m s d i t e t a p k a n t e r l e b i h d a h u l u seca ra 

t e r t u l i s d a l a m b e n t u k f o r m u l i r , k e m u d i a n d i g a n d a k a n d a l a m j u m l a h t e r t e n t u s e s u a i 

d e n g a n k e b u t u h a n . F o r m u l i r - f o r m u l i r t e r s ebu t k e m u d i a n d i t a w a r k a n k e p a d a p a r a 

k o n s i u n e n secara m a s s a l , t a n p a m e m e r h a t i k a n p e r b e d a a n k o n d i s i m e r e k a s a t u 

d e n g a n y a n g l a i n . 

K a r a k t e r t e r s e b u t d i a tas m e n y e b a b k a n p a r a k o n s u m e n t i d a k d a p a t 

m e l a k u k a n t a w a r - m e n a w a r m e n g e n a i i s i p e i j a n j i a n . D e n g a n k a t a l a i n , p a d a 

k o n s u m e n t i d a k m e m i l i k i p o s i s i t a w a r m e n a w a r y a n g s a m a d e n g a n p r o d u s e n . 

D a l a m b a n y a k h a i p a r a k o n s u m e n h a n y a dapa t m e n e r i m a a t a u m e n o l a k 

i s i p e r j a n j i a n y a n g d i t e t a p k a n s e p i n a k o l e h p r o d u s e n secara k e s e l u r u h a n a t a u 

seca ra u t u h . M e n g e n a i h a i i n i H o o d P h i l i p s . M e n y a t a k a n sebaga i b e r i k u t . 

"These contracts (standard contracts) are of the take it or leave-it kind, for 
here the customer cannot bar gain over the terms; his only choice is to 
accept the terms in toto or to reject the service altogether. " 

^Ibid, him 46 
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D a r i u r a i a n d i a tas , k a r a k t e r d a r i s u a t u p e r j a n j i a n s t a n d a r d a p a t 

d i k e m u k a k a n seca ra b e r u r u t a n sebagai b e r i k u t . 

1 . I s i k o n t r a k t e l a h d i t e t a p k a n secara t e r t u l i s d a l a m b e n t u k f o r m u l i r y a n g 

d i g a n d a k a n 

2 . Penggand .*an k o n t r a k d i m a k s u d k a n u n t u k m e l a y a n i p e r m i n t a a n p a r a 

k o n s u m e n y a n g b e r f r e k u e n s i t i n g g i ( s e r i n g d a n b a n y a k / m a s s a l ) . 

3 . K o n s u m e n d a l a m b a n y a k h a i m e n d u d u k i p o s i s i t a w a r - m e n a w a r ( k e d u d u k a n 

t r a n s a k s i o n a l ) y a n g l e b i h r e n d a h d a r i p a d a p r o d u s e n . 

D a r i k a r a k t e r - k a r a k t e r t e r s e b u t d i a tas , a k h i m y a d a p a t d i r u m u s k a n b a h w a 

p e n g e r t i a n k o n t r a k s tandar i t u a d a l a h p e r j a n j i a n y a n g i s i n y a t e l a h d i t e t a p k a n 

t e r l e b i h d a h u l u s eca ra t e r t u l i s b e r u p a f o r m u l i r - f o r m u l i r y a n g d i g a n d a k a n d a l a m 

j u m l m a h t i d a k t e rba t a s , u n t u k d i t a w a r k a n k e p a d a p a r a k o n s u m e n t a n p a 

m e m e r h a t i k a n p e r b e d a a n k o n d i s i p a r a k o n s u m e n . 

P e n g g u n a a n p e r j a n j i a n s t a n d a r sebaga i s a l a h s a t u m a t a r a n t a i p e n g e l o l a a n 

p e n i s a h a a n t e m y a t a m e n d u k i m g p e r w u j u d a n c i r i - c i r i d i a tas , d i a n t a r a n y a sanga t 

e f e k t i f u n t u k m e n e k a n r i s i k o e k o n o m i s s e r e n d a h m u n g k i n , cepa t d a n p r a k t i s 

d a l a m m e l a y a n i p a r a k o n s u m e n secara m a s s a l . K e b e r h a s i l a n p e n e k a n a n r i s i k o 

e k o n o m i s s e r t a k e b e r h a s i l a n p e l a y a n a n y a n g cepa t d a n p r a k t i s m e n y e b a b k a n 

p e n g g u n a a n p c r j a n j i s n s t a n u a i s e m a k i n d i g a n d r u n g i o i e h p e r u s a h a a n - p e r u s a h a a n . 

P e r k e m b a n g a n y a n g c u k u p pesat m e n g e n a i p e n g g u n a a n p e r j a n j i a n s t a n d a r 

d i I n d o n e s i a d a p a t d i l i h a t s e t e l a h m a s u k n y a m o d a l a s i n g sebaga i p e s e r t a d a l a m 

p e m b a n g u n a n n a s i o n a l . S e j a k i t u t a m p a k a k s e l e r e a s i p e r t u m b u h a n e k o n o m i 

I n d o n e s i a s e m a k i n cepat . S e j a l a n d e n g a n p e r t u m b u h a n e k o n o m i s t e r s e b u t , m u l a i 
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d i k e n a l p e r u s a h a a n - p e r u s a h a a n m u l t i n a s i o n a l y a n g d e m i e f i s i e n s i m e n g g u n a k a n 

p e r j a n j i a n s t anda r d a l a m m e l a k u k a n k e g i a t a n t r a n s a k s i o n a l n y a . 

P e n g g u n a a n p e i j a n j i a n s t anda r y a n g e f i s i e n s e r t a e f e k t i f u n t u k m e m p e r k e c i l 

k e m u n g k i n a n m e m i k u l risiko, l a m b a t l a u n d i i k u t i p u l a o l e h p e r u s a h a a n -

p e r u s a h a a n d a l a m n e g e r i , b a i k y a n g b e r s k a l a besar , s edang , d a n k e c i l . D e w a s a i n i 

dapa t d i j u m p a i p e n g g u n a a n p e r j a n j i a n s t a n d a r m u l a i d a r i t r a n s a k s i s e p e r t i 

p e m b o r o n g a n p e k e r j a a n p e m b a n g u n a n g e d u n g - g e d u n g S D i n p r e s a n t a r a 

p e m e r i n t a h d e n g a n k o n t r a k t o r s w a s t a , s a m p a i s e w a - m e n y e w a t e m p a t u n t u k p a r k i r 

k e n d a r a a n b e r m o t o r d i g e d u n g p a r k i r . ̂  

M e n u r u t p e n g a m a t a n p e n u l i s , p e r j a n j i a n s t a n d a r t i d a k sa j a t e l a h 

d i p e r g u n a k a n secara l u a s d i k a l a n g a n s w a s t a , t e t a p i j u g a s e r i n g k a l i d i g u n a k a n 

o l e h p e m e r i n t a h k e t i k a m e r e k a m e n g a d a k a n p e r j a n j i a n , b a i k d e n g a n p i h a k s w a s t a 

m a u p u n a n t a r i n s t a n s i p e m e r i n t a h . B a h k a n m u n g k i n p i h a k p e m e r i n t a h t e l a h 

m e m e l o p o r i p e r j a n j i a n s t a n d a r j a u h s e b e l u m k a l a n g a n s w a s t a m e n g g u n a k a n n y a 

M e n g e n a i l u a s n y a p e n g g u n a a n p e r j a n j i a n s t a n d a r d i I n d o n e s i a , S a t j i p t o 

R a h a r d j o * , d a l a m c e r a m a h n y a pada L o k a k a r y a H u k u m P e r i k a t a n y a n g 

d i s e l e n g g a r a k a n o l e h B P H N p a d a t a h u n 1 9 8 3 , m e n y a t a k a n sebaga i b e r i k u t . 

" S a l a h s a t u p e r k e m b a n g a n y a n g t e r j a d i d a l a m m a s y a r a k a t a d a l a h 
m u n c u l n y a b a n y a k s e k a l i p r o d u k s i b a r a n g - b a r a n g d a n j a s a - j a s a y a n g h a r u s 
d i h a d a p i o l e h p a r a K o n s u m e n . K e h a d i r a n n y a d i i k u t i o l e h p a r a k o n s u m e n . 
K e h a d i r a n n y a d i k u t i o l e h b e n t u k - b e n t u k p e r j a n j i a n b a k u y a n g m e n e m p a t k a n 
k o n s u m e n p a d a k e d u d u k a n y a n g p e k a " . 

K h u s u s d i k a l a n g a n s w a s t a , b a s i l i n v e n t a r i s a s i m e n u n j u k k a n b a h w a 

p e r j a n j i a n s t a n d a r t e l a h m e r a s u k sangat l u a s d a n m e n d a l a m k e s e l u r a h b i d a n g 

^ Syahmin AK, Hukum K o n t r a k N a s i o n a l . FT. Raja Grafindo Persada, Jakarta, 2005, hlra 
26 

•* Satjipto Rahardjc, H u k u m P e r i k a t a n DalamPerspektif, 1983, him 12 
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k e g i a t a n t r a n s a k s i o n a l . B i d a n g - b i d a n g k e g i a t a n t r a n s a k s i o n a l y a n g t e l a h 

m e n g g u n a k a n p e r j a n j i a n - p e r j a n j i a n s t andar ( k h u s u s n y a y a n g s e p i h a k ) , dapa t 

d i k e m u k a k a n d e n g a n k l a s i f i k a s i b e r i k u t i n i . ^ 

a, B i d a n g P e r d a g a n g a n 

1 ) P e r d a g a n g a n u m u m 

2 ) I m p o r / e k s p o r 

3 ) P e r b a n k a n d a n k c r a n g a n 

4 ) P r a s u r a n s i a n 

b . B i d a n g P e l a y a n a n Jasa 

1) P e n e r b a n g a n B i r o P e r j a l a n a n d a n A n g k u t a n m e l a l u i u d a r a 

2 ) P e r h o l e l a n , R e s t a u r a n , D e p a r t . S t o r e , d a n S u p e r m a r k e t d a n P u s a t 

H i b u r a n 

3 ) P e n g a n g k u t a n m e l a l u i l a u t d a n P e r k a p a l a n , P e n g a n g k u t a n B a r a n g 

m e l a l u i l a u t d a n P e r a l a t a n , P e m b o n g k a r a n M u a t a n , P e r b a i k a n K a p a l 

4 ) P e m b a n g u n a n G e d u n g , Real Estate d a n S e w a m e n y e w a T a n a h , 

P e r e k a y a s a a n d a n K o n t r a k t o r 

5 ) R a d i o K o m e r s i a l , P e r s u r a t k a b a r a n , S i s t e m K o m u n i k a s i , P e r i k l a n a n d a n 

Ja sa P r o m o s i 

6 ) B e n g k e i r c i b a i k a n d a n P e m e l i h a r a a n , K o n s u l t a n d a n S u r v e y o r 

7 ) P e n g e l o l a a n D a t a 

c. B i d a n g I n d u s t r i 

' Syahmin AK, Op.Cit, hlra 74-75 
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1) B e s i d a n B a j a , L o g a m , P r o d u k M i n e r a l d a n M i n y a k P e r t a m b a n g a n d a n 

P e m b o r a n 

2 ) P e r a l a t a n L i s t r i k , K a b e l , d a n P e n g e l a s a n 

3 ) K e n d a r a a n B e r m o t o r , M e s i n , P e r a l a t a n H e r a t , d a n S u k u C a d a n g n y a 

4) P e r c e t a k a n , P e n e r b i t a n d a n T O k o B u k u , S e n i G r a f i s , A l a t T u l i s K a n t o r , 

d a n K e r t a s 

5 ) A l a t T e k n i k , A l a t M e s i n 

6) P r o d u k K i m i a , O b a t , F a r m a s i , K a c a M a t a , d a n K o s m e t i k a 

7 ) B a h a n P a k a i a n , P a k a i a n , d a n P a k a i a n J a d i 

8 ) M a k a n a n , M i n u m a n , P r o d u k G a l i a n , K e r a m i k , K a c a , K a r b o n d a n 

P r o d u k A s b e s 

9 ) P e r k a y u a n d a n h a s i l - h a s i l n y a 

1 0 ) P r o d u k s e m e n , P e r t a n i a n , K e h u t a n a n , d a n P e r i k a n a n 

1 1 ) K a r e t , P l a s t i k , K u l i t , S e p a t u , C a t d a n F i l m . 

1 2 ) P e r a b o t R u m a h T a n g g a , K e r a j i n a n T a n g a n , A l a t M u s i k d a n A l a t 

O l a h r a g a 

D i d a l a m s u a l u p e r j a n j i a n s t anda r , k h u s u s n y a p e r j a n j i a n s t anda r y a n g 

s e p i h a k (adhesion contract) t e rdapa t s u a t u k o n d i s i / s y a r a t y a n g b a n y a k m e n a r i k 

p e r h a t i a n p a r a a h l i H u k u m P e r j a n j i a n , y a i t u p e n c a t u m a n " k l a u s u l e k s o n e r a s i " 

{exemption clause). K l a u s u l i n i p a d a p r i n s i p n y a b e r t u j u a n m e m b a t a s i b a h k a n 

m e n i a d a k a n t a n g g u n g j a w a b k r e d i t u r a tas r i s i k o - r i s i k o t e r t e n t u y a n g m u n g k i n 

t i m b u l d i k e m u d i a n h a r i . S e b a g a i c o n t o h d a l a m p e i j a n j i a n p e n g i r i m a n u a n g k e 
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l u a r n e g e r i a n t a r a na sabah d e n g a n s u a t u b a n k , d i g u n a k a n f o r m u l i r y a n g pada 

b a g i a n b e l a k a n g n y a d i c a n t u m k a n k e t e n t u a n y a n g dapat m e r u g i k a n p i h a k d e b i t u r . 

B. Permasalahan 

B e r d a s a r k a n u r a i a n - u r a i a n pada l a t a r b e l a k a n g t e r s ebu t d i a t a s , m a k a dapa t 

d i r u m u s k a n p e r m a s a l a h a n n y a s e b a g a i b e r i k u t : 

1. B a g a i m a n a k a h i m p l i k a s i asas k e b e b a s a n b e r k o n t r a k ( p e r j a n j i a n ) d a l a m 

r a n g k a p e n g i m p l e m e n t a s i a n K o n t r a k B a k u ? 

2 . A p a k a h a k i b a t h u k u m s u a t u k o n t r a k b a k u y a n g i s i n y a m e r u g i k a n p i h a k 

d e b i t u r ( k o n s u m e n ) ? 

C. Ruang Lingkup dan Tujuan 

A g a r p e m b a h a s a n d a l a m p e n e l i t i a n i n i t i d a k m e n y i m p a n g d a r i p o k o k 

p e r m a s a l a h a n , m a k a r u a n g l i n g k u p p e m b a h a s a n i n i d i f o k u s k a n pada i m p l i k a s i 

asas k e b e b a s a n b e r k o n t r a k ( p e r j a n j i a n ) d a l a m r a n g k a p e n g i m p l e m e n t a s i a n k o n t r a k 

b a k u s e r t a a k i b a t h u k u m s u a t u k o n t r a k b a k u y a n g i s i n y a m e r u g i k a n p i h a k d e b i t u r 

( k o n s u m e n ) s e l a i n i t u p e m b a h a s a n j u g a a k a n m e n y i n g g u n g h a i l a i n y a n g a d a 

h u b u n g a n n y a d e n g a n p e r m a s a l a h a n t e r u t a m a d a l a m b i d a n g h u k u m p e r j a n j i a n 

( k o n t r a k ) . 

1. Tujuan Penelitian 

a. U n t u k m e n j e l a s k a n i m p l i k a s i asas k e b e b a s a n b e r k o n t r a k ( p e i j a n j i a n ) 

d a l a m r a n g k a p e n g i m p l e m e n t a s i a n k o n t r a k b a k u 

b . U n t u k m e n g a n a l i s i s d a n m e n g e t a h u i a k i b a t h u k u m s u a t u k o n t r a k b a k u 

y a n g i s i n y a m e r u g i k a n p i h a k d e b i t m ( k o n s u m e n ) . 
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Manfaat Penelitian 

a. P e n e l i t i a n i n i secara t e o r i t i s b e r g i m a u n t u k : 

M e m b e r i k a n s u m b a n g a n p e m i k i r a n d a n k a j i a n i l m i a h b a g i 

p e n g e m b a n g a n i l m u p e n g e t a h u a n d i b i d a n g h u k u m p e r d a t a b i s n i s 

k h u s u s n y a m e n g e n a i i m p l i k a s i asas k e b e b a s a n b e r k o n t r a k ( p e r j a n j i a n ) 

d a l a m r a n g k a p e n g i m p l e m e n t a s i a n k o n t r a k b a k u se r t a a k i b a t h u k u m 

s u a t u k o n t r a k b a k u y a n g i s i n y a m e r u g i k a n p i h a k d e b i t u r ( k o n s u m e n ) . 

b . P e n e l i t i a n i n i secara p r a k t i s b e r g u n a : 

1 . S e b a g a i b a h a n m a s u k a n b a g i k a l a n g a n m a h a s i s w a d a n p i h a k - p i h a k 

y a n g b e r m i n a t d e n g a n p e r m a s a l a h a n y a n g d i b a h a s 

2 . S e b a g a i s a l a h s a t u sya r a t u n t u k m e n d a p a t k a n g e l a r s a r j a n a P a d a 

U n i v e r s i t a s M u h a m m a d i y a h P a l e m b a n g . 

Kerangka Konseptual 

I m p l i k a s i a d a l a h m a k n a a t a u k e t e r k a i t a n d e n g a n s u a t u o b j e k t e r t e n t u 

A s a s k e b e b a s a n k o n t r a k a d a l a h k e h e n d a k p a r a p i h a k y a n g d i w u j u d k a n 

d a l a m s u a t u k e s e p a k a t a n m e r u p a k a n d a s a r a t a u l a n d a s a n m e n g i k a t n y a s u a t u 

p e r j a n j i a n . K e h e n d a k i t u dapat d i n y a t a k a n d e n g a n b e r b a g a i c a r a b a i k l i s a n 

m a u p u n t e r t u l i s d a n m e n g i k a t p a r a p i h a k d e n g a n s e g a l a a k i b a t h u k u m n y a . 

k o n t r a k b a k u a d a l a h p e r j a n j i a n y a n g i s i n y a t e l a h d i t e t a p k a n t e r l e b i h d a h u l u 

secara t e r t u l i s b e r u p a f o r m u l i r - f o r m u l i r y a n g d i g a n d a k a n d a l a m j i u n l a h 

t i d a k t e rba t a s , u n t u k d i t a w a r k a n k e p a d a p a r a k o n s u m e n t a n p a m e m e r h a t i k a n 

p e r b e d a a a n k o n d i s i p a r a k o n s u m e n . 
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£. Metode Penelitian 

1. Metode Penelitian 

M e t o d e p e n d e k a t a n y a n g d i g u n a k a n d a l a m p e n e l i t i a n i n i a d a l a h p e n d e k a t a n 

y u r i d i s n o r m a t i f k a r e n a f o k u s k a j i a n n y a m e n g e n a i i m p h k a s i asas k e b e b a s a n 

b e r k o n t r a k ( p e r j a n j i a n ) d a l a m r a n g k a p e n g i m p l e m e n t a s i a n k o n t r a k b a k u , dan 

a k i b a t h u k u m k o n t r a k b a k u y a n g m e r u g i k a n p i h a k d e b i t u r . 

2. Sumber dan Jenis Data 

D a t a y a n g d i g u n a k a n d a l a m p e n e l i t i a n i n i b e r s u m b e r d a r i d a t a s e k u n d e r 

y a i t u d a y a y a n g d i p e r o l e h d a r i k e p e r p u s t a k a a n y a n g m e n e l u s u r i t e r a t u r d a n 

p e r a t u r a n p e r u n d a n g - u n d a n g a n y a n g b e r h u b u n g k a n d e n g a n p e r m a s a l a h a n sebagai 

b e r i k u t : 

a. Bahan Hukum Primer 

B a h a n h u k u m p r i m e r y a i t u b a h a n h u k u m y a n g m e n g i k a t y a n g t e r d i r i d a r i 

n o r m a a t a u k a i d a h dasa r d a n p e r a t u r a n p e r u n d a n g - i m d a n g a n . B a h a n h u k u m 

p r i m e r d a l a m p e n e l i t i a n i n i t e r d i r i d a r i : 

1) U n d a n g - U n d a n g D a s a r 1 9 4 5 

2 ) K i t a b U n d a n g - U n d a n g H u k u m P e r d a t a 

3 ) U n d a n g - U n d a n g N o m o r 10 T a h u n 1 9 9 8 T e n t a n g P e r b a n k a n 

H) U n d a n g - U n d a n g N o m o r i T a h u n 1 9 9 5 T e n t a n g Pe i - se roan T e r b a t a s 

5 ) P e r a t u r a n P e r u n d a n g - U n d a n g a n l a i n n y a y a n g t e r k a i t . 

b. Bahan Hukum Sekunder 

B a h a n h u k u m s e k u n d e r y a i t u b a h a n h u k u m y a n g m e m b e r i k a n p e n j e l a s a n 

m e n g e n a i b a h a n h u k u m p r i m e r . B a h a n h u k u m s e k u n d e r d a l a m p e n e l i t i a n i n i 
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a d a l a h h a s i l k a r y a i l m i a h ( b u k u b a s i l p e n e l i t i a n ) , d o k t r i n d a n bebe rapa c o n t o h 

k o n t r a k b a k u ( s t a n d a r ) . 

c. Bahan Hukum Tersier 

B a h a n h u k i u n t e r s i e r y a i t u b a h a n y a n g m e m b e r i k a n p e t u n j u k m a u p u n 

p e n j e l a s a n t e rhadap b a h a n h u k u m p r i m e r d a n s e k i m d e r . B a h a n h u k u m t e r t i e r 

t e r s e b u t m e r u p a k a n l i t e r a t u r p e n d u k u n g y a n g b e r u p a m a k a l a h s e m i n a r , m a j a l a h , 

e n s i k l o p e d i a , ser ta a r t i k e l h u k u m . 

3. Teknik Pengumpulan Data 

M e t o d e y a n g d i g u n a k a n o l e h p e n u l i s d a l a m p e n g u m p u l a n d a t a m e l a l u i s t u d i 

d o k u m e n / k e p u s t a k a a n y a n g t e r s ed i a , S t u d i d o k u m e n m e r u p a k a n s u a t u a l a t 

p e n g u m p u l a n da ta y a n g d i l a k u k a n m e l a l u i d a t a t e r t u l i s d e n g a n m e m p e r g u n a k a n 

"content analysis". C o n t e n t a n a l y s i s a d a l a h s u a t u t e k n i k u n t u k m e m b u a t 

k e s i m p u l a n y a n g d i a m b i l d a r i p r e m i s e u m u m ( d e d u k s l ) a t au d a r i b u k t i f a k t u a l 

( d e d u k a s i ) d e n g a n m e l a k u k a n i d e n t i f i k a s i secara o b y e k t i f d a n s i s t e m a t i s , s t u d i 

k e p u s t a k a a n d i m a k s u d k a n u n t u k m e n g k a j i p e r a t u r a n p e r u n d a n g - u n d a n g a n , b u k u -

b u k u , l i t e r a t u r e , h a s i l s e m i n a r , k a r y a t u l i s d a r i a h l i h u k u m . 

4. Teknik Pengolahan Data 

D a t a y a n g t e l a h d i k u m p u l k a n k e m u d i a n d i p r o s e s m e l a l u i c a r a e d i t i n g y a i t u 

d i p e r i l ^ a d a n d i t e l i t i m e n g e n a i k e l e n g k a p a n n y a , k e j e l a s a n n y a , k e a k u r a t n y a d a n 

k e v a l i d i t a s a n n y a , s e l a n j u t n y a da t a -da t a d i m a k s u d d i d i s k r i p s i k a n d a n d i l a k u k a n 

a n a i i s i s . 



11 

5. Teknik Anaiisis Data 

D a t a y a n g t e l a h t e r k u m p u l d i a n a l i s i s secara d e s k r i p t i f - k u a l i t a t i f . D e s k r i p t i f 

y a i t u m e t o d e a n a i i s i s t e r h a d a p b e r b a g a i p e r a t u r a n p e r u n d a n g - u n d a n g a n secara 

n o n n a t i f . D a l a m a n a i i s i s i n i m e n g g u n a k a n ca ra b e r p i k i r i n d u k t i f y a i t u 

m e n y i m p u l k a n h a s i l p e n e l i t i a n d a r i h a i y a n g s i f a t n y a k h u s u s k e h a i y a n g s i f a t n y a 

u m u m . S e d a n g k a n m e t o d e k u a i i t a t i f a d a l a h m e t o d e a n a i i s i s da t a y a n g 

m e n g e l o m p o k k a n d a n m e n y e l e k s i d a t a y a n g d i p e r o l e h d a r i p e n e l i t i a n m e n u r u t 

k u a l i t a s d a n k e b e n a r a n n y a s e h i n g g a d i p e r o l e h j a w a b a n a tas p e r m a s a l a h a n y a n g 

d i a j u k a n . 

F. Sistematika Penulisan 

R a n c a n g a n P e n e l i t i a n i n i d i s u s u n secara k e s e l u r u h a n d a l a m 4 ( e m p a t ) b a b 

d e n g a n s i s t e m a t i k a sebagai b e r i k u t : 

B A B I A d a l a h p e n d a h u l u a n y a n g m e n g u r a i k a n l a t a r b e l a k a n g , p e r u m u s a n 

m a s a l a h , r u a n g l i n g k u p , t u j u a n d a n m a n f a a t p e n e l i t i a n , d e f i n i s i 

o p e r a s i o n a l , m e t o d e p e n e l i t i a n d a n s i s t e m a t i k a p e n u l i s a n . 

B A B n B e r i s i k a n T i n j a u a n P u s t a k a t e n t a n g P e n g e r t i a n K o n t r a k , J e n i s K o n t r a k , 

S y a r a t - s y a r a t S a h n y a K o n t r a k s e r t a P e n g e r t i a n d a n J e n i s K o n t r a k B a k u 

( S t a n d a r ) 

B A B I I I M e r u p a k a n a n a i i s i s m e n g e n a i i m p l i k a s i A s a s K e b e b a s a n B e i k o n t r a k 

( P e r j a n j i a n ) D a l a m R a n g k a P e n g i m p l e m e n t a s i a n K o n t r a k B a k u S e r t a 

A k i b a t H u k u m S u a t u K o n t r a k B a k u Y a n g I s i n y a M e r u g i k a n P i h a k 

D e b i t u r ( K o n s u m e n ) . 

B A B I V M e r u p a k a n b a b p e n u t u p y a n g b e r i s i k a n k e s i m p u l a n d a n s a r an - sa r an 



B A B I I 

T I N J A U A N P U S T A K A 

A . P e n g e r t i a n K o n t r a k 

I s t i l a h k o n t r a k be ra sa l d a r i bahasa I n g g r i s , y a i t u contracts. S e d a n g k a n 

d a l a m bahasa B e l a n d a , d i s e b u t d e n g a n overeenkonst ( p e i j a n j i a n ) . P e n g e r t i a n 

p e r j a n j i a n a t a u k o n t r a k d i a t u r d a l a m P a s a l 1 3 1 3 K U H P e r d a t a . P a s a l 1 3 1 3 K U H 

P e r d a t a b e r b u n y i : " P e r j a n j i a n a d a l a h s u a t u p e r b u a t a n d e n g a n m a n a s a t u p i h a k 

a t a u l e b i h m e n g i k a t k a n d i r i n y a t e r h a d a p s a t u o r a n g a t a u l e b i h " . . 

M e n u r u t n a m a n y a , k o n t r a k dapat d i b e d a k a n m e n j a d i d u a m a c a m , y a i t u 
k o n t r a k nominaat d a n innominaat. K o n t r a k nominaat m e r u p a k a n k o n t r a k y a n g 
t e rdapa t d a n d i k e n a l d a l a m K U H P e r d a t a . K o n t r a k innominaat m e r u p a k a n 
p e r j a n j i a n y a n g t i m b u l , t u m b u h , h i d u p , d a n b e r k e m b a n g d a l a m m a s y a r a k a t . 
T i m b u l n y a p e i j a n j i a n j e n i s i n i k a r e n a a d a n y a asas k e b e b a s a n b e r k o n t r a k , 
s e b a g a i m a n a y a n g d i a t u r d a l a m P a s a l 1 3 3 8 K U H P e r d a t a . M a r i a m D a m s 
B a d r u l z a m a n m e n g a r t i k a n p e r j a n j i a n innominaat ( p e r j a n j i a n t i d a k b e m a m a ) , 
yai tu:** 

" P e r j a n j i a n - p e i j a n j i a n y a n g t i d a k d i a t u r d a l a m K U H P e r d a t a , t e t a p i t e r d a p a t 

d i m a s y a r a k a t . H a l i n i a d a l a h be rdasa r k e b e b a s a n m e n g a d a k a n p e r j a n j i a n a t a u 

partij autonomi y a n g b e r l a k u d a l a m p e r j a n j i a n . " 

B . J e n i s - j e n i s K o n t r a k 

P a r a a h l i d i b i d a n g k o n t r a k t i d a k a d a k e s a t u a n p a n d a n g a n t e n t a n g 

p e m b a g i a n k o n t r a k . M a s i n g - m a s i n g a h l i m e m p u n y a i p a n d a n g a n y a n g b e r b e d a 

a n a r a s a t u d e n g a n y a n g l a i n n y a . A d a a h l i y a n g m e n g k a j i n y a d a r i s u m b e r 

h u k u m n y a , n a m a n y a , b e n t u k n y a , a s p e k k e w a j i b a n n y a , m a u p u n a s p e k 

^Mariam Darus Badrulzaman, H u k u m K o n t r a k , Liberty, Jakarta, 1998, him !7 

12 
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l a r a n g a n n y a . B e r i k u t i n i d i s a j i k a n j e n i s - j e n i s k o n t r a k b e r d a s a r k a n p e m b a g i a n d i 

atas ^ 

1. Kontrak Menurut Sumbemya 

K o n t r a k b e r d a s a r k a n s u m b e r h u k u m n y a m e r u p a k a n p e n g g o l o n g a n k o n t r a k 

y a n g d i d a s a r k a n pada t e m p a t k o n t r a k i t u d i t e m u k a n . S u d i k n o M e r t o k u s u m o 

m e n g g o l o n g k a n p e r j a n j i a n ( k o n t r a k ) d a r i s u m b e r h u k u m n y a m e n j a d i 5 ( l i m a ) 

m a c a m , y a i t u 

a. p e r j a n j i a n y a n g b e r s u m b e r d a r i h u k u m k e l u a r g a , s e p e r t i h a l n y a p e r k a w i n a n ; 
b . p e r j a n j i a n y a n g b e r s u m b e r d a r i k e b e n d a a n , y a i t u y a n g b e r h u b u n g a n d e n g a n 

p e r a l i h a n h u k u m b e n d a , m i s a i n y a p e r a l i h a n h a k m i l i k ; 
c . p e r j a n j i a n o b l i g a t o i r , y a i t u p e r j a n j i a n y a n g m e n i m b u l k a n k e w a j i b a n ; 
d . p e r j a n j i a n y a n g b e r s u m b e r d a r i h u k u m acara , y a n g d i s e b u t 

d e n g a n b e w i j s o v e r e e n k o m s t ; 
e. p e r j a n j i a n y a n g b e r s u m b e r d a r i h u k u m p u b l i k , y a n g d i s e b u t 

d e n g a n p u b l i e k r e c h t e l i j k e overeenkomst. * 

2. Kontrak Menurut Namanya 

P e n g g o l o n g a n i n i d i d a s a r k a n p a d a n a m a p e r j a n j i a n y a n g t e r c a n t u m d a l a m 

P a s a l 1 3 1 9 K U H P e r d a t a . D i d a l a m P a s a l 1 3 1 9 K U H P e r d a t a h a n y a d i s e b u t k a n 2 

( d u a ) m a c a m k o n t r a k m e n u r u t n a m a n y a , y a i t u k o n t r a k nominaat ( b e m a m a ) d a n 

k o n t r a k i n n o m i n a a t ( t i d a k b e m a m a ) . K o n t r a k n o m i n a a t a d a l a h k o n t r a k y a n g 

d i k e n a l d a l a m K U H P e r d a t a . Y a n g t e r m a s u k d a l a m k o n t r a k nominaat&doXsih. j u a l 

b e l i , t u k a r m e n u k a r , s e w a m e n y e w a , p e r s e k u t u a n pe rda t a , h i b a h , p e n i t i p a n b a r a n g , 

p i n j a m p a k a i , p i n j a m m e m i n j a m , p e m b e r i a n k u a s a , p e n a n g g u n g a n , u t a n g , 

p e r d a m a i a n , d a n I a i n - l a i n . S e d a n g k a n k o n t r a k innominaat a d a l a h k o n t r a k y a n g 

t i m b u l , t u m b u h , d a n b e r k e m b a n g d a l a m m a s y a r a k a t . J e n i s k o n t r a k i n i b e l u m 

' Salim, Perkembangan Hukum Kontmk Innominaat di Indonesia, Sinar Grafika, Mataram, 
2003, him 18 
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d i k e n a l d a l a m K U H P e r d a t a . Y a n g t e r m a s u k d a l a m k o n t r a k i n n o m i n a a t a d a l a h 

l e a s i n g , b e l i s e w a , franchise, k o n t r a k r a h l m , j o i n t v e n t u r e , k o n t r a k k a r y a , 

kcagenan, production, sharing, dan I a i n - I a i n . 

N a m u n , V o l l m a r m e n g e m u k a k a n k o n t r a k j e n i s y a n g k e t i g a a n t a r a b e m a m a 

d a n t i d a k b e m a m a , y a i t u k o n t r a k c a m p u r a n . K o n t r a k c a m p u r a n , y a i t u k o n t r a k 

a t a u p e r j a n j i a n y a n g t i d a k h a n y a d i l i p u t i o l e h a j a r a n u m u m ( t e n t a n g p e r j a n j i a n ) 

s e b a g a i m a n a y a n g t e r d a p a t d a l a m t i t e l I , 11 d a n I V , k a r e n a k e k h i l a f a n , t i t e l y a n g 

t e r a k h i r i n i ( t i t e l I V ) . A k a n t e t a p i d a l a m p e r j a n j i a n i t u t e rdapa t k e t e n t u a n -

k e t e n t u a n k h u s u s y a n g sebag ian m e n y i m p a n g d a r i k e t e n t u a n u m u m . C o n t o h 

k o n t r a k c a m p u r a n , m i s a i n y a p e n g u s a h a s e w a r u m a h p e n g i n a p a n ( h o t e l ) y a n g 

m e n y e w a k a n k a m a r - k a m a r ( s e w a - m e n y e w a ) , t e t a p i j u g a m e n y e d i a k a n m a k a n a n 

( j u a l b e l i ) , d a n p e l a y a n a n ( p e r j a n j i a n u n t u k m e l a k u k a n j a s a - j a s a ) . ^ 

K o n t r a k c a m p u r a n i n i j u g a d i s e b u t d e n g a n C o n t r a c t u s S u i G e n e r i s . A r t i n y a 

k e t e n t u a n - k e t e n t u a n m e n g e n a i p e r j a n j i a n k h u s u s p a l i n g b a n t e r dapa t d i t e r a p k a n 

s eca ra a n a l o g i ( A r r e s t H R , 10 D e s e m b e r 1 9 3 6 ) a t a u o r a n g m e n e r a p k a n t e o r i 

A b s o r p s i ( A b s o i p t i e t h e o r i e ) . A r t i n y a d i t e r a p k a n l a h p e r a t u r a n p e r u n d a n g -

i m d a n g a n d a r i p e r j a n j i a n , d i d a l a m p e r i s t i w a y a n g t e r j a d i m e r u p a k a n p e r i s t i w a 

y a n g p a l i n g m e n o n j o l ( H R , 12 A p r i l 1 9 3 5 ) , s e d a n g k a n d a l a m t a h u n 1 9 4 7 H o g e 

R a a d m e n y a t a k a n d i r r ( H R , 2 1 F e b r u a r i 1 9 4 7 ) s eca ra t egas sebaga i p e n g a n u i t e o r i 

k o m b i n a s i . 
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3. Kontrak Menurut Bentuknya (Fasal 1 3 2 0 KUH Perdata; Pasal 1 6 8 2 KUH 

Perdata) 

D a l a m K U H P e r d a t a t i d a k d i s e b u t k a n s eca ra s i s t e m a t i s t e n t a n g b e n t u k 

k o n t r a k . N a m u n a p a b i l a k i t a m e n e l a a h b e r b a g a i k e t e n t u a n y a n g t e r c a n t u m d a l a m 

K U H P e r d a t a m a k a k o n t r a k m e n u r u t b e n t u k n y a d a p a t d i b a g i m e n j a d i d u a m a c a m , 

y a i t u k o n t r a k l i s a n d a n t e r t u l i s . K o n t r a k l i s a n a d a l a h k o n t r a k a t a u p e r j a n j i a n y a n g 

d i b u a t o l e h p a r a p i h a k c u k u p d e n g a n l i s a n a t a u k e s e p a k a t a n sa ja ( P a s a l 1 3 2 0 

K U H P e r d a t a ) . D e n g a n a d a n y a k o n s e n s u s m a k a p e r j a n j i a n i t u t e l a h t e r j a d i . 

T e r m a s u k d a l a m g o l o n g a n i n i a d a l a h p e r j a n j i a n k o n s e n s u a l d a n n i l . P e m b e d a a n 

i n i d i i l h a m i d a r i h u k u m R o m a w i . D i d a l a m h u k u m R o m a w i , t i d a k h a n y a 

m e m e r l u k a n a d a n y a k a t a sepaka t , t e t a p i p e r l u d i u c a p k a n k a t a - k a t a y a n g s u c i d a n 

p e r j a n j i a n i t u h a r u s d i d a s a r k a n a tas p e n y e r a h a n n y a t a d a r i s u a t u b e n d a . P e r j a n j i a n 

k o n s e n s u a l a d a l a h s u a t u p e r j a n j i a n y a n g t e r j a d i a p a b i l a ada k e s e p a k a t a n p a r a 

p i h a k , s e d a n g k a n p e r j a n j i a n n i l a d a l a h s u a t u p e r j a n j i a n y a n g d i b u a t d a n 

d i l a k s a n a k a h seca ra n y a t a . 

K o n t r a k t e r t u l i s m e r u p a k a n k o n t r a k y a n g d i b u a t o l e h p a r a p i h a k d a l a m 

b e n t u k t u l i s a n . H a l i n i d ^ a t k i t a l i h a t p a d a p e r j a n j i a n h i b a h y a n g h a r u s d i l a k u k a n 

d e n g a n a k t a n o t a r i s ( P a s a l 1 6 8 2 K U H P e r d a t a ) . K o n t r a k i r d j u g a d i b a g i m e n j a d i 

d u a m a c a m , y a i t u d a i a m b e n t u k a k t a d i b a w a h t a n g a n dan a k t a n o t a r i s . A k t a d i 

b a w a h t a n g a n a d a l a h a k t a y a n g c u k u p d i b u a t d a n d i t a n d a t a n g a n i o l e h p a r a p i h a k . 

S e d a n g k a n a k t a a u t e n t i k r r t e r u p a k a n a k t a y a n g d i b u a t o l e h a t a u d i h a d a p a n 

n o t a r i s . A k t a y a n g d i b u a t o l e h n o t a r i s m e i t i p a k a n a k t a pejabat . C o n t o h i i y a , b e r i t a 

aca ra R a p a t U m u m P e m e g a n g S a h a m ( R U P S ) s e b u a h ? T . A k t a y a n g d i b u a t d i 
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" h a d a p a n n o t a r i s m e r u p a k a n a k t a y a n g d i b u a t o l e h para p i h a k d i h a d a p a n n o t a r i s . 

D i s a m p i n g p e m b a g i a n m e n u r u t b e n t u k t e r s e b u t , d i k e n a l j u g a p e m b a g i a n m e n u r u t 

b e n t u k n y a y a n g l a i n , y a i t u p e r j a n j i a n s t andar . P e r j a n j j a n s t anda r m e r u p a k a n 

p e r j a n j i a n y a n g t e l a h d i t u a n g k a n d a l a m b e n t u k f o r m u l i r . 

4. Kontrak Timbal Balik 

P e n g g o l o n g a n i n i d i l i h a t d a r i h a k d a n k e w a j i b a n p a r a p i h a k . K o n t r a k 

t i m b a l b a l i k m e r u p a k a n p e r j a n j i a n y a n g d i l a k u k a n k e d u a b e l a h p i h a k y a n g 

m e n i m b u l k a n h a k d a n k e w a j i b a n - k e w a j i b a n p o k o k s e p e r t i pada j u a l b e l i dan 

s e w a - m e n y e w a . P e r j a n j i a n t i m b a l b a l i k d i b a g i m e n j a d i d u a m a c a m , y a i t u t i m b a l 

b a l i k t i d a k s e m p u m a d a n y a n g s e p i h a k . 

a. K o n t r a k t i m b a l b a l i k t i d a k s e m p u m a s e n a n t i a s a m e n i m b u l k a n s u a t u 
k e w a j i b a n p o k o k bag i s a t u p i h a k , s e d a n g k a n p i h a k l a i n n y a w a j i b m e l a k u k a n 
se sua tu . D i s i n i t a m p a k a d a n y a p r e s t a s i y a n g s e i m b a n g s a t u s a m a l a i n . 
M i s a i n y a , s i p e n e r i m a p e s a n senan t i a sa w a j i b u n t u k m e l a k s a n a k a n p e s a n 
y a n g d i k e n a k a n atas p u n d a k o r a n g m e m b e r i pesan . P e n e r i m a p e s a n 
m e l a k s a n a k a n k e w a j i b a n te r sebu t , a p a b i l a s i p e n e r i m a pesan t e l a h 
m e n g e l u a r k a n b i a y a - b i a y a a t a u o l e h n y a t e l a h d i p e r j a n j i k a n u p a h m a k a 
p e m b e r i p e s a n h a r u s m e n g g a n t i k a n n y a . 

b . P e r j a n j i a n s e p i h a k m e r u p a k a n p e r j a n j i a n y a n g m e n i m b u l k a n k e w a j i b a n b a g i 
s a t u p i h a k saja . T i p e p e r j a n j i a n i n i a d a l a h p e r j a n j i a n p i n j a m m e n g g a n t i . 
P e n t i n g n y a p e m b e d a a n d i s i n i ada lah d a l a m r a n g k a p e m b u b a r a n per jan j i an . ' ** 

5. Perjanjian cuma-cuma atau dengan Alas Hak yang membebani 

P e n g g o l o n g a n i n i d i d a s a r k a n pada k e u n t u n g a n s a l a h s a t u p i h a k d a n a d a n y a 

p r e s t a s i d a r i p i h a k l a i n n y a . P e r j a n j i a n c u m a - c u m a m e r u p a k a n p e r j a n j i a n y a n g 

m e n u r u t h u k u m h a n y a m e n i m b u l k a n k e u n t u n g a n b a g i s a l a h s a t u p i h a k . 

C o n t o h n y a , h a d i a h d a n p i n j a m p a k a i . S e d a n g k a n p e r j a n j i a n d e n g a n a las h a k y a n g 

Taiyana Sunandar, P r i n s i p - P r i n s i p U n i d r o i t Sebagai Sumber H u k u m K o n t r a k , Sinar 
Grafika, Jakarta, 2004, him 69 
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m e m b e b a n i m e r u p a k a n p e r j a n j i a n , d i s a m p i n g p res tas i p i h a k y a n g s a t u d a n 

senan t i a sa a d a pres tas i ( k o n t r a ) d a r i p i h a k I a i n , y a n g m e n u r u t h u k u m s a l i n g 

b e r h u b u n g a n . M i s a i n y a , A m e n j a n j i k a n k e p a d a B se sua tu d e n g a n j u m l a h t e r t e n t u , 

B m e n y e r a h k a n sebuah b e n d a t e r t e n t u , k e p a d a A . 

6. Perjanjian Berdasarkan Sifatnya 

P e n g g o l o n g a n i n i d i d a s a r k a n , p a d a h a k k e b e n d a a n d a n k e w a j i b a n y a n g 

d i t i m b u l k a n d a r i a d a n y a p e r j a n j i a n t e r s e b u t . P e r j a n j i a n m e n u r u t s i f a t n y a d i b a g i 

m e n j a d i d u a m a c a m , y a i t u p e r j a n j i a n k e b e n d a a n (zakelijke overeenkonisfidan 

p e r j a n j i a n o b l i g a t o i r . P e r j a n j i a n k e b e n d a a n a d a l a h s u a t u p e r j a n j i a n , y a n g 

d i t i m b u l k a n o l e h h a k k e b e n d a a n , d i u b a h a t a u d i l e n y a p k a n , h a i i t u u p t u k 

m e m e n u h i p e r i k a t a n . C o n t o h p e r j a n j i a n i n i a d a l a h p e r j a n j i a n p e m b e b a n a n 

j a m h i a n d a n p e n y e r a h a n h a k m i l i k . S e d a n g k a n p e r j a n j i a n o b l i g a t o i r m e r u p a k a n 

p e r j a n j i a n y a n g m e n i m b u l k a n k e w a j i b a n d a r i p a r a p i h a k . 

Di s a m p i n g i t u , d i k e n a l j u g a j e n i s p e r j a n j i a n d a r i s i f a t n y a , y a i t u p e r j a n j i a n 

p o k o k d a n p e r j a n j i a n accesso i r . P e i j a n j i a n p o k o k m e r u p a k a n p e r j a n j i a n y a n g 

u t a m a , y a i t u p e i j a n j i a n p i n j a m m e m i n j a m u a n g , b a i k k e p a d a i n d i v i d u m a u p u n 

p a d a l e m b a g a p e r b a n k a n . S e d a n g k a n p e r j a n j i a n accesso i r m e r u p a k a n p e r j a n j i a n 

t a m b a h a n , s e p e r t i p e r j a n j i a n p e m b e b a n a n h a k t a n g g u n g a n a t a u fidusia, 

7. Perjanjian d a r i A s p e k Larangannya (UU N o n i o r 5 Tahun 1 9 9 9 ivniang 

Larangan Praktik Monopoli dan Persaingan Usaha Tidak Sehat) 

P e n g g o l o n g a n p e r j a n j i a n b e r d a s a r k a n l a r a n g a n n y a m e r u p a k a n p e n g g o l o n g a n 

p e r j a n j i a n d a r i a s p e k t i d a k d i p e r k e n a n k a n y a p a r a p i h a k u n t u k m e m b u a t p e r j a n j i a n 

y a n g b e r t e n t a n g a n d e n g a n u n d a n g - u n d a n g , k e s u s i l a a n , d a n k e t e r t i b a n 



I S 

u m u m . K a r e n a p e r j a n j i a n i t u m e n g a n d u n g p r a k t i k m o n o p o l i d a n a t a u p e r s a i n g a n 

usaha 

t i d a k s eha t . 

D i d a l a m U U N o m o r 5 T a h u n 1 9 9 9 t e n t a n g L a r a n g a n P r a k t i k 

M o n o p o l i d a n P e r s a i n g a n U s a h a T i d a k Seha t , p e i j a n j i a n y a n g d i W a i i g d i b a g i 

m e n j a d i 1 3 ( t i g a b e l a s ) j e n i s , s e b a g a i m a n a d i s a j i k a n b e r i k u t i n i . 

a. P e r j a n j i a n o l i g o p o l i , y a i t u p e r j a n j i a n y a n g d i b u a t a n t a r a p e l a k u u s a h a d e n g a n 

p e l a k u u s a h a l a i i m y a seca ra b e r s a m a - s a m a m e l a k u k a n p e n g u a s a a n p r o d u k s i 

d a n a t a u p e m a s a r a n b a r a n g a t a u j a s a . P e r j a n j i a n i n i dapat m e n g a k i b a t k a n 

t e r j a d i n y a p r a k t i k m o n o p o l i d a n a t a u p e r s a i n g a n t i d a k sehat . 

b . P e r j a n j i a n p e n e t a p a n h a r g a , y a i t u p e r j a n j i a n y a n g d i b u a t a n t a r a p e l a k u u s a h a 

d e n g a n p e l a k u u s a h a p e s a i n g n y a U n t u k m e n e t a p k a n h a r g a a tas s u a t u b a r a n g 

d a n a t a u j a s a y a n g : h a r u s d i b a y a r o l e h k o n s u m e n a t a u p e l a n g g a n p a d a pasa r 

b e r s a n g k u t a n y a n g s a m a . P e n g e c u a l i a n d a r i k e t e n t u a n i n i a d a l a h 

( 1 ) s u a t u p e r j a n j i a n y a n g d i b u a t u s a h a p a t u n g a n , d a n 

( 2 ) s u a t u p e r j a n j i a n : y a n g d i d a s a r k a n : pada u n d a n g - u n d a n g y a n g b e r l a k u . 

c. P e r j a n j i a n d e n g a n h a r g a be rbeda , y a i t u p e r j a n j i a n y a n g d i b u a t a n t a r p e l a k u 

u s a h a , y a n g m e n g a k i b a t k a n p e m b e l i , y a n g s a t u h a r u s m e m b a y a r d e n g a n 

h a r g a y a n g b e r b e d a d a r i h a r g a y a n g s e h a r u s n y a d i b a y a r o i e h p e m b e h I a i n 

u n t u k b a r a n g a t a u j a s a y a n g be rbeda . 

d . P e r j a n j i a n d e n g a n h a r g a d i b a w a h h a r g a pasar , y a i t u p e r j a n j i a n y a n g d i b u a t 

a n t a r a p e l a k u u s a h a d e n g a n : p e l a k u u s a h a p e s a i n g n y a u n t u k m e n e t a p k a n ; 
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h a r g a y a n g h e r a d a d i b a w a h h a r g a pasar. P e r j a n j i a n i n i dapa t m e n g a k i b a t k a n 

t e r j a d i n y a p e r s a i n g a n usaha t i d a k sehat , 

e. P e r j a n j i a n y a n g m e m u a t p e r s y a r a t a n , y a i t u p e r j a n j i a n y a n g d i b u a t a n t a r a 

p e l a k u u s a h a d e n g a n p e l a k u u s a h a l a i n n y a y a n g m e m u a t p e r s y a r a t a n , 

P e r s y a r a t a n n y a a d a l a h p e n e r i m a b a r a n g d a n a t a u j a s a t i d a k a k a n m e n j u a l a t a u 

m e m a s o k i k e m b a l i ba rang d a n a t a u j a s a y a n g d i t e r i m a n y a , d e n g a n h a r g a y a n g 

l e b i h r e n d a h d a r i p a d a h a r g a y a n g t e l a h d i p e r j a n j i k a n . P e r j a n j i a n i n i d a p a t 

m e n g a k i b a t k a n t e r j a d i n y a p e r s a i n g a n u s a h a t i d a k sehat . 

f . P e r j a n j i a n p e m b a g i a n w i l a y a h , y a i t u p e r j a n j i a n y a n g d i b u a t a n t a r a p e l a k u 

u s a h a d e n g a n p e l a k u u s a h a p e s a i n g n y a y a n g b e r t u j u a n u n t u k m e m b a g i 

w i l a y a h p e m a s a r a n a t au a l o k a s i pasar t e r h a d a p b a r a n g d a n a t a u j a s a . 

P e r j a n j i a n i n i d a p a t m e n g a k i b a t k a n t e r j a d i n y a p r a k t i k m o n o p o l i d a n a t a u 

p e r s a i n g a n t i d a k seha t . 

g . P e r j a n j i a n p e m b o i k q t a n , y a i t u p e r j a n j i a n y a n g d i b u a t p e l a k u u s a h a d e n g a n 

p e l a k u u s a h a p e s a i n g n y a u n t u k m e n g h a l a n g i p e l a k u u s a h a l a i n m e l a k u k a n 

u s a h a y a n g s a m a , b a i k u n t u k t u j u a n pasar d a l a m n e g e r i m a u p u n l u a r n e g e r i . 

h . P e r j a n j i a n k a r t e l , y a i t u p e r j a n j i a n y a n g d i b u a t a n t a r a p e l a k u u s a h a d e n g a n 

p e l a k u u s a h a p e s a i n g n y a , y a n g b e r m a k s u d u n t u k m e m p e n g a r u h i h a r g a 

d e n g a n m e n g a t u r p r o d u k s i d a n a t a u p e m a n a s a n s u a t u b a r a n g d a n j a s a , 

p e r j a n j i a n i n i d a p a t m e n g a k i b a t k a n t e r j a d i n y a p r a k t i k m o n o p o l i d a n a t a u 

p e r s a i n g a n u s a h a t i d a k sehat. 

i . P e i j a n j i a n t r u s t , y a i t u p e r j a n j i a n y a n g d i b u a t a n t a r a p e l a k u u s a h a d e n g a n 

p e l a k u u s a h a l a i n u n t u k m e l a k u k a n k e r j a s a m a d e n g a n m e m b e n t u k g a b i m g a n 
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p e r u s a h a a n a t a u p e r s e r o a n y a n g l e b i h besar , d e n g a n t e t ap m e n j a g a dan 

m e m p e r t a h a n k a n k e l a n g s u n g a n h i d u p m a s i n g - m a s i n g p e r s e r o a n a n g g o t a n y a . 

P e r j a n j i a n i n i b e r t u j u a n u n t u k m e n g o n t r o l p r o d u k s i d a n a t a u p e m a s a r a n atas 

b a r a n g d a n a t a u j a s a , s e h i n g g a dapa t m e n g a k i b a t k a n t e r j a d i n y a p r a k t i k 

m o n o p o l i d a n a t a u p e r s a i n g a n t i d a k sehat . 

j . P e r j a n j i a n o l i g o p s o n i , y a i t u p e r j a n j i a n y a n g d i b u a t a n t a r a p e l a k u u s a h a 

d e n g a n p e l a k u u s a h a l a i n y a n g b e r t u j u a n u n t u k secara b e r s a m a - s a m a 

m e n g u a s a i p e m b e l i a n a t a u p e n e r i m a a n p a s o k a n aga r dapa t m e n g e n d a l i k a n 

h a r g a a tas b a r a n g d a n a t a u j a s a d a l a m p a s a r y a n g b e r s a n g k u t a n . P e r j a n j i a n i n i 

d a p a t m e n g a k i b a t k a n t e r j a d i n y a p r a k t i k m o n o p o l i d a n a t a u p e r s a i n g a n u s a h a 

t i d a k s e h a t . 

k . P e r j a n j i a n i n t e g r a s i v e r t i k a l , y a i t u p e r j a n j i a n y a n g d i b u a t a n t a r a p e l a k u u s a h a 

d e n g a n p e l a k u u s a h a l a i n b e r t u j u a n u n t u k m e n g u a s a i p r o d u k s i s e j u m l a h 

p r o d u k y a n g t e r m a s u k d a l a m r a n g k a i a n p r o d u k s i b a r a n g d a n a t a u j a s a t e r t e n t u 

y a n g se t i ap r a n g k a i a n p r o d u k s i m e r u p a k a n h a s i l p e n g o l a h a n a t a u p r o s e s 

l a n j u t a n , b a i k d a l a m s a t u r a n g k a i a n l a n g s u n g m a u p i m t i d a k l a n g s u n g . 

P e r j a n j i a n i n i d a p a t m e n g a k i b a t k a n t e r j a d i n y a p e r s a m g a n u s a h a t i d a k seha t 

d a n a t a u m e r u g i k a n m a s y a r a k a t . 

1 . P e r j a n j i a i r t e r t u t u p , y a i t u p e r j a n j i a n y a n g d i b u a t a n i a r a p e i a k u u s a h a d e n g a n 

p e l a k u u s a h a l a i n y a n g m e m u a t p e r s y a r a t a n b a h w a p i h a k y a n g m e n e r i m a 

b a r a n g d a n a t a u j a s a h a n y a a k a n m e m a s o k k e m b a l i b a r a n g d a n a t a u j a s a 

t e r s e b u t k e p a d a p i h a k t e r t e n t u d a n a t a u p a d a t e m p a t t e r t e n t u . 
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m . P e r j a n j i a n d e n g a n p i h a k l u a r n e g e r i , y a i t u p e r j a n j i a n y a n g d i b u a t an t a ra 

p e l a k u u s a h a d e n g a n p i h a k l a i n n y a d i , l u a r n e g e r i dapa t m e n g a k i b a t k a n 

t e r j a d i n y a p r a k t i k m o n o p o l i dan a t a u p e r s a i n g a n t i d a k sehat . 

C. Syarat-syarat sahnya Kontrak 

S y a r a t s a h n y a k o n t r a k dapa t d i k a j i b e r d a s a r k a n hukuxn k o n t r a k y a n g t e rdapa t 

d a l a m K U H P e r d a t a (Civil Law) 

Menurut KUH Perdata (CivULaw) 

D a l a m h u k u m E r o p a K o n t i n e n t a l , s y a r a t s a h n y a p e r j a n j i a n d i a t u r d i d a l a m 

P a s a l 1 3 2 0 K U H P e r d a t a a t a u P a s a l 1 3 6 5 B u k u I V N B W ( B W B a r u ) B e l a n d a . 

P a s a l 1 3 2 0 K U H P e r d a t a m e n e n t u k a n e m p a t s y a r a t s a h n y a p e r j a n j i a n , y a i t u 

1 ) a d a n y a k e s e p a k a t a n k e d u a b e l a h p i h a k 

2 ) k e c a k a p a n m e l a k u k a n p e r b u a t a n h u k u m 

3 ) a d a n y a o b j e k , d a n 

4 ) a d a n y a c a u s a y a n g h a l a l . K e e m p a t h a i i t u , d i k e m u k a k a n b e r i k u t i n i . 

a. Kesepakatan kedua belah pihak 

S y a r a t y a n g p e r t a m a s a h n y a k o n t r a k a d a l a h a d a n y a k e s e p a k a t a n a t au 

k o n s e n s u s p a r a p i h a k . K e s e p a k a t a n i n i d i a t u r d a l a m P a s a l 1 3 2 0 a y a t ( 1 ) K U H 

P e r d a t a . K e s e p a k a t a n a d a l a h p e r s e s u a i a n p e m y a t a a n k e h e n d a k a n t a r a s a t u o r a n g 

a t a u l e b i h d e n g a n p i h a k i a i n n y a . Y a n g s e s u a i i t u a d a i a h p e m y a t a a n n y a , k a r e n a 

k e h e n d a k i t u t i d a k dapa t d i l i h a t / d i k e t a h u i o r a n g l a i n . A d a l i m a c a r a t e r j a d i n y a 

p e r s e s u a i a n p e m y a t a a n k e h e n d a k , y a i t u d e n g a n : 

1 ) bahasa y a n g s e m p u m a d a n t e r t u l i s 
2 ) bahasa y a n g s e m p u m a secara l i s a n 
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3 ) b a h a s a y a n g t i d a k s e m p u m a a s a l dapa t d i t e r i m a o l e h p i h a k l a w a n . K a r e n a 
d a l a m k e n y a t a a n n y a s e r i n g k a l i s e seo rang m e n y a m p a i k a n d e n g a n bahasa 
y a n g t i d a k s e m p u m a t e t a p i d i m e n g e r t i o l e h p i h a k l a w a n n y a ; 

4 ) b a h a s a i s y a r a t a sa l dapa t d i t e r i m a o l e h p i h a k l a w a n n y a ; 

5 ) d i a m a t a u m e m b i s u t e t a p i a sa l d i p a h a m i a t a u d i t e r i m a p i h a k l a w a n " 

P a d a d a s a m y a , c a r a : y a n g p a l i n g b a n y a k d i l a k u k a n o l e h p a r a p i h a k , y a i t u 

d e n g a n b a h a s a y a n g s e m p u m a secara l i s a n d a n sccora t e r t u l i s . T u j u a n p e m b u a t a n 

p e r j a n j i a n secara t e r t u l i s a d a l a h aga r m e m b e r i k a n k e p a s t i a n h u k u m bag i p a r a 

p i h a k d a n sebaga i a la t b u k t i y a n g s e m p u m a , d i k a l a t i m b u l s e n g k e t a d i , k e m u d i a n 

h a r i . 

b. Kecakapan bertindak 

K e c a k a p a n b e r t i n d a k a d a l a h k e c a k a p a n a t a u k e m a m p u a n u n t u k m e l a k u k a n 

p e r b u a t a n h u k u m , P e r b u a t a n h u k u m a d a l a h p e r b u a t a n y a n g a k a n m e n i m b u l k a n 

a k i b a t h u k i u n . O r a n g - o r a n g y a n g a k a n m e n g a d a k a n p e r j a n j i a n h a r u s l a h o r a n g -

o r a n g y a n g c a k a p dan m e m p u n y a i w e w e n a n g u n t u k m e l a k u k a n p e r b u a t a n h u k u m , 

s e b a g a i m a n a y a n g d i t e n t u k a n o l e h U U . O r a n g y a n g c a k a p / m e m p u n y a i w e w e n a n g 

u n t u k m e l a k u k a n p e r b u a t a n h u k u m a d a l a h o r a n g y a n g s u d a h d e w a s a . U k u r a n 

k e d e w a s a a n a d a l a h t e l a h b e n i m i u * 2 1 t a h u n d a n a t a u s u d a h k a w i n . O r a n g y a n g 

t i d a k b e r w e n a n g u n t u k m e l a k u k a n p e r b u a t a n h u k u m : 

1 ) a n a k d i b a w a h u m u r {minderjarigheid) 

2 ) c r a n g y a n g d i t a r u h d i b a w a h p e n g a m p u a n , d a n 

3 ) i s t r i ( p a s a l 1 3 3 0 K U H P e r d a t a ) . 

" Salim, Op. C/7, him 47 
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A k a n t e t a p i , d a l a m p e r k e m b a n g a n n y a i s t r i dapat m e l a k u k a n p e r b u a t a n 

h u k u m , s e b a g a i m a n a y a n g d i a t u r d a l a m Pasa l 3 ! U U N o m o r 1 T a h u n 1 9 7 4 j o 

S E M A N o . 3 T a h u n 1 9 6 3 . 

c. Adanya objek perjanjian 

D i d a l a m b e r b a g a i l i t e r a t u r d i s e b u t k a n b a i i w a y a n g n i e n j a d i o b j e k p e r j a n j i a n 

a d a l a h p r e s t a s i ( p o k o k p e r j a n j i a n ) . P r e s t a s i a d a l a h apa y a n g m e n j a d i k e w a j i b a n 

d e b i t u r d a n apa y a n g m e n j a d i h a k k r e d i t u r ( Y a h y a H a r a h a p , 1 9 8 6 : 1 0 : 

M e r t o k u s u m a , 1 9 8 7 : 3 6 ) . P r e s t a s i i n i t e r d i r i d a r i p e r b u a t a n p o s i t i f d a n n e g a t i f . 

P r e s t a s i t e r d i r i a t a s : 

1 ) m e m b e r i k a n s e s u a t u 

2 ) b e r b u a t se sua tu , d a n 

3 ) t i d a k be rbua t s e s u a t u ( P a s a l 1 2 3 4 K U H P e r d a t a ) . M i s a i n y a j u a l b e l i r u m a h 

Y a n g m e n j a d i p r e s t a s i / p o k o k p e r j a n j i a n a d a l a h m e n y e r a h k a n h a k m i l i k 

atas r u m a h i t u d a n m e n y e r a h k a n u a u n g h a r g a d a r i p e m b e l i a n r u m a h i t u . C o n t o h 

l a i n n y a , d a l a m p e r j a n j i a n k e r j a m a k a y a n g m e n j a d i p o k o k p e r j a n j i a n a d a l a h 

m e l a k u k a n p e k e r j a a n d a n m e m b a y a r u p a h . 

P r e s t a s i i t u h a r u s dapat d i t e n t u k a n d i b o l e h k a n d i m u n g k i n k a n d a n dapa t 

d i n i l a i d e n g a n u a n g . D a p a t d i t e n t u k a n a r t i n y a , d a l a m m e n g a d a k a n p e r j a n j i a n , i s i 

p e r j a n j i a n h a r u s d i p a s i i k a n d a i a m a r r i d a p a i d i t e n t u k a n secara c u k u p . M i s a i n y a A 

m e m b e l i l e m a r i p a d a B d e n g a n h a r g a R p . 5 0 0 . 0 0 0 , 0 0 . I n i b e r a r t i b a h w a o b j e k n y a 

i t u a d a l a h l e m a r i , b u k a n b e n d a l a i n n y a . 
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d. Adanya causa yang halal 

Pada P a s a l 1 3 2 0 K U H P e r d a t a t i d a k d i j e l a s k a n p e n g e r t i a n orzaak ( c a u s a 

y a n g h a l a l ) . D i d a l a m Pasa l 1 3 3 7 K U H P e r d a t a h a n y a d i s e b u t k a n c a u s a y a n g 

t e r l a r a n g . S u a t u sebab a d a l a h t e r l a r a n g a p a b i l a b e r t e n t a n g a n d e n g a n U U , 

k e s u s i l a a n , d a n k e t e r t i b a n u m u m . H u g e R a a d se jak t a h u n 1 9 2 7 m e n g a r t i k a n 

orzaak sebagai s e s u a t u y a n g m e n j a d i t u j u a n p a r a p i h a k . C o n t o h , A m e n j u a l 

sepeda m o t o r k e p a d a B . T e t a p i s epeda m o t o r y a n g d i j u a l o l e h A i t u a d a l a h b a r a n g 

h a s i l c u r i a n . J u a l b e l i seper t i i t u t i d a k m e n c a p a i t u j u a n d a r i p i h a k B . K a r e n a B 

m e n g i n g i n k a n b a r a n g y a n g d i b e l i n y a i t u b a r a n g y a n g sah . S y a r a t y a n g p e r t a m a 

d a n k e d u a d i s e b u t sya ra t s u b j e k t i f , k a r e n a m e n y a n g k u t p i h a k - p i h a k y a n g 

m e n g a d a k a n p e r j a n j i a n . S e d a n g k a n s y a r a t k e t i g a d a n k e e m p a t d i s e b u t s y a r a t 

o b j e k t i f , k a r e n a m e n y a n g k u t o b j e k p e r j a n j i a n . 

A p a b i l a s y a r a t p e r t a m a d a n k e d u a t i d a k t e r p e n u h i m a k a p e r j a n j i a n i t u 

d a p a t d i b a t a l k a n , A r t i n y a , s a l a h s a t u p i h a k d a p a t m e n g a j u k a n k e p a d a P e n g a d i l a n 

u n t u k m e m b a t a l k a n p e r j a n j i a n y a n g d i s e p a k a t i n y a . A k a n t e t a p i , a p a b i l a p a r a 

p i h a k t i d a k ada y a n g k e b e r a t a n m a k a p e r j a n j i a n i t u t e t a p d i a n g g a p sah . S y a r a t 

k e t i g a d a n k e e m p a t t i d a k t e r p e n u h i m a k a p e r j a n j i a n i t u b a t a l d e m i h u k u m . A r t i n y a 

b a h w a d a r i s e m u l a p e r j a n j i a n i t u d i a n g g a p . t i d a k ada. 

D. Peugrrtlan dan Jenis Kontrak Baku (Standar) 

B e b e r a p a d a s a w a r s a y a n g l a l u s e j a k p e m b a n g u n a n b e r e n c a n a d i m u l a i d i 

I n d o n e s i a , t e l a h t e r j a d i p e n i n g k a t a n k e g i a t a n t r a n s a k s i o n a l , b a i k y a n g d i l a k u k a n 

a n t a r p a r a p i h a k d i d a l a m n e g e r i m a u p u n a n t a r a p a r a p i h a k d i d a l a m n e g e r i 

d e n g a n p a r a r e k a n a n b i s n i s d i l u a r n e g e r i . 



25 

K e l u a s a n d a n k e r a g a m a n s e k t o r p e m b a n g u n a n b e r e n c a n a m e n j a d i sebab 

m u n c u l n y a p e l b a g a i m a c a m k e g i a t a n t r a n s a k s i y a n g s e b e l u m n y a k u r a n g a t au 

t i d a k d i k e n a l d i I n d o n e s i a . B e r s a m a a n d e n g a n i t u , a k s e l e r e a s i p e m b a n g u n a n 

b e r e n c a n a t i d a k j a r a n g m e n y e b a b k a n s u a t u k e g i a t a n t r a n s a k s i d i l a k u k a n d e n g a n 

frekuensi y a n g t i n g g i . 

K e s e l u r u h a n k o n d i s i y a n g b e r k a i t a n d e n g a n k e g i a t a n t r a n s a k s i p a d a 

u m u m n y a d i t u a n g k a n d i d a l a m s u a t u p e r j a n j i a n / k o n t r a k . K a r e n a k e g i a t a n 

t r a n s a k s i d i l a k u k a n d e n g a n frekuensi y a n g t i n g g i , m a k a d e n g a n s e n d i r i n y a 

f r e k u e n s i p e m b u a t a n k o n t r a k a t a u p e r j a n j i a n i n i m e n d o r o n g o r a n g u n U i k 

m e m i k i r k a n s u a t u b e n t u k k o n t r a k , y a n g dapa t d i g u n a k a n u n t u k m e l a y a n i k e g i a t a n 

t r a n s a k s i s eca ra e f e k t i f d a n e f i s i e n . B e n t u k k o n t r a k a t a u p e r j a n j i a n y a n g 

d i m a k s u d , d e w a s a i n i d i k e n a l sebagai " P e r j a n j i a n S t a n d a r " . ' ^ 

P e n g g u n a a n p e r j a n j i a n s tandar i n i dapa t k i t a t e m u k a n a n t a r a I a i n d a l a m 

p e r j a n j i a n k r e d i t barJc, p e r j a n j i a n a s u r a n s i , p e r j a n j i a n p e n g a n g k u t a n o r a n g a t a u 

b a r a n g ( t e r m a s u k p e r j a n j i a n d a l a m b i d a n g e k s p o r i m p o r ) , p e r j a n j i a n s e w a b e l i , 

d a n m a s i h b a n y a k j e n i s k o n t r a k i n t e m a s i o n a l l a i n n y a . 

S e b a g a i m a n a t e l a h d i u t a r a k a n d i a tas , t i m b u l n y a p e r j a n j i a n s t anda r d i 

d a l a m l a l u l i n t a s H u k u m K o n t r a k N a s i o n a l d a n I n t e m a s i o n a l d i l a n d a s i o l e h 

k e b u t u h a n a k a n p e l a y a n a n y a n g e f e k t i f d a n e f i s i e n t e r h a d a p k e g i a t a n t r a n s a k s i . 

O l e h k a r e n a i t u , k a r a k t e r u t a m a d a r i s e b u a h p e r j a n j i a n s t a n d a r a d a l a h p e l a y a n a n 

y a n g cepat ( e f i s i e n ) t e r h a d a p k e g i a t a n t r a n s a k s i y a n g b e r f r e k u e n s i t i n g g i n a m u n 

t e t a p dapa t m e m b e r i k a n k e k u a t a n se r ta k e p a s t i a n h u k u m ( e f e k t i f ) . 

'^Syahmin, Ak, H u k u m K o n t r a k I n t e m a s i o n a l P T . R a j a G r a f i n d o Persada, Jakarta, 2005, 
him 140 
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A g a r p e r j a n j i a n s t anda r d a p a f m e m f r e r i k a n p e l a y a n a n y a n g cepat , i s i d a n 

syara t ( c o n d i t i o n a l ) p e r j a n j i a n s t anda r h a r u ^ d i t e t a p k a n t e r l e b i h d a h u l u secara 

t e r t u l i s d a l a m b e n t u k f o r m u l i r , k e m u d i a n d i g a n d a k a n d a l a m j u m i a h t e r t e n t u sesua i 

d e n g a n k e b u t u h a n , F o r m u l i r - f o r m u l i r t e r s e b u t k e m u d i a n , d i t a w a r k a n k e p a d a pa ra 

k o n s u m e n secara m a s s a l t a n p a m e m e r h a t i k a n p e r b e d a a n k o n d i s i m e r e k a sa tu 

d e n g a n y a n g l a i n . 

K a r a k t e r t e r s e b u t d i atas m e n y e b a b k a n p a r a k o n s u m e n t i d a k dapat 

m e l a k u T c a n t a w a r - m e n a w a r m e n g e n a i i s i p e r j a n j i a n . D e n g a n k a t a l a i n , pada 

k o n s u m e n t i d a k m e m i l i k i p o s i s i t a w a r - m e n a w a r y a n g s a m a d e n g a n p r o d u s e n . 

D a l a m b a n y a k h a i p a r a k o n s u m e n h a n y a dapa t m e n e r i m a a t a u m e n o l a k i s i 

p e r j a n j i a n y a n g d i t e t a p k a n s e p i h a k o l e h p r o d u s e n seca ra k e s e l u r u h a n a t a u secara 

u t u h . i n i H o o d P h i l i p s , m e n y a t a k a n s e b a g a i ber iku t . ' "* 

" T h e s e c o n t r a c t s ( s t a n d a r d c o n t r a c t s ) a re o f t h e t a k e - i t o r l e a v e - i t k i n d , . f o r 

h e r e t h e c u s t o m e r c a i m o t b a r g a i n o v e r t h e . t e r m s : h i s o n l y c h o i c e i s t o 

accep t t h e t e r m s i n t o t o o r t o r e j e c t t h e s e r v i c e a l t o g e t h e r . " 

D a r i u r a i a n d i a t a s , k a r a k t e r d a r i s u a t u p e r j a n j i a n s t a n d a r dapa t 

d i k e m u k a k a n secara b e r u r u t a n sebaga i b e r i k u t . 

1 . I s i k o n t r a k t e l a h d i t e t a p k a n s e c a r a t e r t u l i s d a l a m b e n t u k f o r m u l i r y a n g 

j ; j _ i 

u i g a i i u o A o i i . 

2 . P e n g g a n d a a n k o n t r a k d i m a k s u d k a n u n t u k m e l a y a n i p e r m i n t a a n p a r a 

k o n s u m e n y a n g b e r f r e k u e n s i t i n g g i ( s e r i n g d a n b a h y a k / m a s s a l ) . 

him 141 



27 

3. K o n s u m e n d a l a m b a n y a k h a i m e n d u d u k i p o s i s i t a w a r m e n a w a r ( k e d u d u k a n 

t r a n s a k s i o n a l ) y a n g l e b i h r e n d a h d a r i p a d a p r o d u s e n . 

D a r i k a r a k t e r - k a r a k t e r t e r s e b u t d i atas , a k h i m y a dapat d i r u m u s k a n b a h w a 

p e n g e r t i a n k o n t r a k s t a n d a r i t u a d a i a h p e r j a n j i a n y a n g i s i n y a t e l a h d i t e t a p k a n 

t e r l e b i h d a h u l u seca ra t e r t u l i s b e r u p a f o r m u l i r - f o r m u l i r y a n g d i g a n d a k a n d a l a m 

j u m l a h t i d a k t e rba t a s , u n t u k d i t a w a r k a n k e p a d a pa ra k o n s u m e n t a n p a 

m e m e r h a t i k a n p e r b e d a a n k o n d i s i p a r a k o n s u m e n . 

D i s a m p i n g r u m u s a n d i a tas , t e r d a p a t bebe rapa p a k a r h u k u m y a n g m e n c o b a 

m e m b e r i k a n ba t a san -ba ta san t e n t a n g k o n t r a k s tandar , y a i t u sebaga i b e r i k u t : 

1 . E . H . H o n d i u s " * 

K o n t r a k s t a n d a r a d a l a h k o n s e p j a n j i - J a n j i t e r t u l i s y a n g d i s u s u n t a n p a 

m e m b i c a r a k a n i s i n y a , s e r t a p a d a u m u m n y a d i t u a n g k a n d a l a m p e r j a n j i a n -

p e i j a n j i a n y a n g t i d a k t e r b a t a s j u m l a h n y a , n a m u n s i f a t n y a t e r t e n t u . 

2 . M a r i a m D a r u s B a d r u l z a m a n ' ^ 

" M e n u r u t h e m a t s aya , p e r j a n j i a n b a k u a d a l a h p e r j a n j i a n y a n g i s i n y a 

d i b a k u k a n d a n d i t u a n g k a n d a l a m b e n t u k f o r m u l i r . " 

D i d a i a m s u a t u p e r j a n j i a n s t anda r , k h u s u s n y a p e r j a n j i a n s t a n d a r y a n g 

s e p i h a k (adhesion contract) t e r d a p a t s u a t u k o n d i s i / s y a r a t y a n g b a n y a k m e n a r i k 

p c r h a t i o i i p a r a a h l i I l u k u r a F e r j a i i j l a n , y a i t u p e n c a i u n i a n " k l a u s u l e k s o n e r a s i " ' 

(exemption clause). K l a u s u l i n i p a d a p r i n s i p n y a b e r t u j u a n m e m b a t a s i b a h k a n 

m e m a d a k a n t a n g g u n g j a w a b k r e d i t u r a tas risiko-risiko t e r t e n t u y a n g m u n g k i n 

t i m b u l d i k e m u d i a n h a r i . S e b a g a i c o n t o h d a l a m p e r j a n j i a n p e n g i r i m a n u a n g k e 

'Ubid, him 142 
"Mariam Dams Badrulzaman, P e r j a n j i a n B a k u ( S t a n d a r ) dan Perkembangannya di 

I n d o n e s i a , Alumni 1986, him 21 
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l u a r n e g e r i a n t a r a nasabah d e n g a n s u a t u b a n k , d i g u n a k a n f o r m u l i r y a n g p a d a 

b a g i a n b e l a k a n g n y a d i c a n t u m k a n k e t e n t u a n sebaga i b e r i k u t . 

1 . B a n k a k a n m e l a k s a n a k a n s e b a i k - b a i k n y a a p l i k a s i t e r sebu t . N a m u n d e m i k i a n , 

b a n k d i b e b a s k a n d a r i t a n g g u n g j a w a b a tas sega la k e r u g i a n y a n g t i m b u l 

k a r e n a : 

a . k e s a l a h a n / k e k e t i r u a n / k e k u r a n g j e l a s a n p e n g i s i a n f o r m a p l i k a s i t r a n s f e r 

s e h i n g g a s a l a h d i t a f s i r k a n o l e h b a n k ; 

b . k e l a m b a t a n , cacat , h i l a n g d a n s e b a g a i n y a y a n g b e r a d a d i l u a r k e k u a s a a n 

b a n k d a n y a n g d i s e b a b k a n o l e h i n s t a n s i l a i n s e p e r t i T e l k o m d a n 

s e b a g a i n y a . 

2 . J i k a t r a n s f e r t i d a k d i a m b i l o l e h s i p e n e r i m a , b a n k a k a n 

m e n g e m b a l i k a n j u m l a h , t r a n s f e r t e r sebu t k e p a d a p e n g i r i m d e n g a n k u r a n g 

b e r l a k u p a d a saat p e n g e m b a l i a n se t e l ah d i k u r a n g i b i a y a b a n k d i l u a r n e g e r i 

j i k a ada. P e n g a m b i l a n t e r s e b u t b a r u dapa t d i i l a k s a n a k a n s e t e l a h p i h a k b a n k 

m e n e r i m a p e m b e r i a n d a r i b a n k d i l u a r n e g e r i y a n g b e r s a n g k u t a n . 

B a h k a n p e r u m p o s d a n g i r o d a l a m p e r j a n j i a n p e n g i r i m a n s u r a t " K i l a t 

K h u s u s " m e n c a n t u m k a n k l a u s u l e k s o n e r a s i s e b a g a i b e r i k u t 

G a n t i R u g i : 

1 . U n t u k k i r i m a n y a n g t e r l a m b a t k a r e n a k e s a i a r i a n d i n a s , d i b a y a r sebesar b i a y a 

p e n g i r i m a n d i k u r a n g i p o r t o . 

2 . U n t u k k i r i m a n y a n g h i l a n g k a r e n a k e s a l a h a n d i n a s , d i b a y a r sebesar d u a k a l i 

b i a y a p e n g i r i m a n . 
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J i k a k e d u a k l a u s u l e k s o n e r a s i t e r s ebu t d i b a n d i n g k a n , t a m p a k b a h w a pada 

y a n g p e r t a m a , k r e d i t o r m e m b a t a s i t a n g g u n g j a w a b n y a j i k a k e r u g i a n t i m b u l k a r e n a 

k e s a l a h a n d e b i t u r a t a u p i h a k k e t i g a , s e d a n g k a n pada y a n g k e . d u a k r e d i t o r 

m e m b a t a s i t a n g g u n g j a w a b n y a s e k a l i p u n k e r u g i a n d i s e b a b k a n k e s a l a h a n k r e d i t o r . 

D e n g a n d e m i k i o r . , s epe r t i t e l a h d i u t a r a k a n d i a tas , k l a u s u l e k s o n e r a s i dapa t b e r u p a 

p e m b a t a s a n t a n g g u n g j a w a b k r e d i t o r d a r i y a n g s e m p i t s a m p a i y a n g l u a s b e r u p a 

p e m b e b a s a n d a r i t a n g g u n g j a w a b m e m i k u l r i s i k o . 

P a d a u m u m n y a k l a u s u l e k s o n e r a s i i n i b a n y a k d i j u m p a i pada p e r j a n j i a n -

p e i j a n j i a n s t a n d a r y a n g s e p i h a k (adhesion contract). N a m u n , t i d a k t e r t u t u p 

k e m u n g k i n a n t e r d a p a t pada p e r j a n j i a n s t a n d a r b e r t i m b a l b a l i k d a n p e r j a n j i a n 

s t a n d a r b e r p o l a , b a h k a n pada i>e r j an j i an b i a sa ( b u k a n s t anda r ) . 
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S e b a g a i m a n a t e l a h d i u t a r a k a n p a d a bab s e b e l u m n y a p e r j a n j i a n s t a n d a r d i 

d a l a m l a l u l i n t a s H u k u m K o n t r a k N a s i o n a l d a n I n t e m a s i o n a l d i l a n d a s i o l e h 

k e b u t u h a n a k a n p e l a y a n a n y a n g e f e k t i f d a n e f i s i e n t e r h a d a p k e g i a t a n t r a n s a k s i . 

O l e h k a r e n a i t u , k a r a k t e r u t a m a d a r i s e b u a h p e r j a n j i a n s t anda r a d a l a h p e l a y a n a n 

y a n g cepat ( e f i s i e n ) t e r h a d a p k e g a i t a n t r a n s a k s i y a n g b e r f r e k u e n s i t i n g g i , n a m u n 

t e t a p dapa t m e m b e r i k a n k e k u a t a n s e r t a k e p a s t i a n h u k u m ( e f e k t i f ) t e rhadap 

k e g i a t a n t r a k s a k s i y a n g b e r f i ^ k u e n s i t i n g g i , n a m u n t e t a p dapa t m e m b e r i k a n 

k e k u k a t a n s e r t a k e p a s t i a n h u k u m ( e f e k t i f ) . 

A g a r p e q a n j i a n s t a n d a r dapat m e m b e r i k a n p e l a y a n a n y a n g cepa t , i s i d a n 

s y a r a t (conditional) p e r j a n j i a n s t anda r h a r u s d i t e t a p k a n t e r l e b i h d a h u l u secara 

t e r t u l i s d a l a m b e n t u k f o r m u l i r , k e m u d i a n d i g a n d a k a n d a l a m j u m l a h t e r t e n t u sesua i 

d e n g a n k e b u t u h a n . F o r m u l i r - f o r m u l i r t e r s e b u t k e m u d i a n d i t a w a r k a n k e p a d a p a r a 

k o n s u m e n s e c a r a m a s s a l , t a n p a m e m e r h a t i k a n p e r b e d a a n k o n d i s i m e r e k a s a t u 

d e n g a n y a n g l a i n . 

K a r a k t e r t e r s ebu t d i a t a s m e n y e b a b k a n p a r a k o n s u m e n t i d a k dapat 

m e l a k u k a n t a w a r - m e n a w a r m e n g e n a i i s i p e r j a n j i a n . D e n g a n k a t a l a i n , pada 

k o n s u m e n t i d a k m e m i l i k i p o s i s i t a w a r m e n a w a r y a n g s a m a d e n g a n p r o d u s e n . 

D a i a m b a n y a k h a i p a r a k o n s u m e n h a n y a dapa t m e n e r i m a a t a u m e n o l a k i s i 

30 
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p e r j a n j i a n y a n g d i t e t a p k a n s ep ihak o l e h p r o d u s e n secara k e s e l u r u h a n a t a u secara 

u t u h . 

T e r d a p a t 3 k a r a k t e r d a r i s u a t u p e r j a n j i a n s t a n d a r sebagai b e r i k u t . 

1 . I s i k o n t r a k t e l a h d i t e t a p k a n seca ra t e r t u l i s d a l a m b e n t u k f o r m u l i r y a n g 

d i g a n d a k a n . 

2 . P e n g g a n d a a n k o n t r a k d i m a k s u d k a n u n t u k m e l a y a n i p e r m i n t a a n p a r a 

k o n s u m e n y a n g b e r f r e k u e n s i t i n g g i ( s e r i n g d a n b a n y a k / m a s s a l ) . 

3 . K o n s u m e n d a l a m b a n y a k h a i m e n d u d u k i p o s i s i t a w a r - m e n a w a r ( k e d u d u k a n 

t r a n s a k s i o n a l ) y a n g l e b i h r e n d a h d a r i p a d a p r o d u s e n . '^ 

A d a p u n p a r a p i h a k y a n g dapat m e n u t u p s u a t u k o n t r a k s t anda r j e n i s i n i t e r d i r i 

d a r i b e b e r a p a k e m u n g k i n a n b e r i k u t i n i . 

1 , P e r o r a n g a n d e n g a n p e r o r a n g a n , d i m a n a s a l a h s a t u p i h a k t e l a h m e n e t a p k a n 

i s i k o n t r a k t e r l e b i h d a h u l u , s e d a n g k a n p i h a k l a i n h a n y a dapa t m e n e r i m a a t a u 

m e n o l a k n y a , m i s a i n y a k o n t r a k a n t a r a p e n j u a l b a r a n g k e b u t u h a n n y a s e h a r i -

h a r i d e n g a n p a r a p e m b e l i n y a d i m a n a d a l a m b o n p e n j u a l a n p a d a u m u m n y a 

t e r c a n t u m k e t e n t u a n b a h w a b a r a n g y a n g s u d a h d i b e l i t i d a k d a p a t d i t u k a r 

a t a u d i k e m b a l i k a n , k e t e n t u a n i n i d i t e t a p k a n seca ra s e p i h a k o l e h p e n j u a l 

( k r e d i t o r ) . 

2 . B a d a n h u k u m k e p e r d a t a a n ( P r t v a t ) d e n g a n p e r o r a n g a n , d i m a n a i s i k o n t r a k 

d i t e t a p k a n o l e h p i h a k b a d a n h u k u m , s e d a n g k a n p i h a k l a w a n n y a h a n y a dapa t 

m e n e r i m a a t a u m e n o l a k i s i k o n t r a k secara k e s e l u r u h a n a t a u s eca ra u t u h , 

m i s a i n y a p e r j a n j i a n k r e d i t a n t a r a b a n k d e n g a n n u s a b a h n y a . 

'Syahmi AK, Op.Cit, him 141 
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3 . B a d a n h u k u m p u b l i k ( p e m e r i n t a h ) d e n g a n b a d a n h u k u m s w a s t a , d i m a n a i s i 

k o n t r a k d i t e t a p k a n o l e h p e m e r i n t a h seca ra s ep ihak , s e d a n g k a n p i h a k 

l a w a n n y a h a n y a dapat m e n e r i m a a t au p i l a k s e l u r u h i s i k o n t r a k s e u t u h n y a , 

m i s a i n y a k o n t r a k p e m b o r o n g a n p e m b a n g u n a n i n s t a l a s i t e l e p o n o t o m a t d i 

s u a t u d a e r a h a n t a r a P e r u m T e l k o m . ' ^ 

K e d u a , j i k a y a n g m e n e t a p k a n i s i k o n t r a k a d a l a h k e d u a b e l a h p i h a k . 

( l a z i n m y a m e r u p a . k a n p r g a n i s a s i ) , d i t u a n g k a n d a l a m s u a t u p e r j a n j i a n t e r t u l i s 

b e r t e n t u k a n f o r m u l i r u n t u k d i p e r g u n a k a n o l e h p a r a a n g g o t a n y a . M i s a i n y a 

p e r j a n j i a n k e r j a p a d a s u a t u p e r u s a h a a n y a n g i s i n y a d i t e t a p k a n b e r s a m a o l e h w a k i l 

o r g a n i s a s i b u r u h d e n g a n w a k i l d a r i o r g a n i s a s i m a j i k a n . S e t e l a h i s i p e r j a n j i a n 

d i s e p a k a t i , l a l u d i g a n d a k a n d a n d i g i m a k a n u n t u k m e n g a d a k a n p e r j a n j i a n k e r j a 

a n t a r a m a j i k a n d e n g a n pa ra b u r u h . E . H . K o n d i u s m e n a m a k a n p e r j a n j i a n s t a n d a r 

j e n i s i n i sebagai '^tweezijdige standaardvoorwaarden" ( p e r j a n j i a n b e r t i m b a l 

b a l i k ) . ' * 

K e t i g a , j i k a i s i k o n t r a k t e l a h d i t e t a p k a n o l e h p i h a k k e t i g a y a n g b e r t i n d a k 

s e b a g a i o r a n g y a n g a h l i , a n t a r a I a i n s e o r a n g n o t a r i s a t a u s e o r a n g p e n g a c a r a , 

d i s e d i a k a n f o r m u l i r - f o r m u l i r p e l b a g a i m a c a m p e r j a n j i a n y a n g d a p a t d i p a k a i o l e h 

p a r a p i h a k y a n g m e m i n t a j a s a m e r e k a . E . H . H o n d i u s m e n a m a k a n j e n i s k o n t r a k 

s i a n a a r i n i sebaga i ( p e r j a n j i a n s t a n d a r d b e r p o l a ) . 

P e r l u d i t a m b a h k a n d i s i n i b a h w a p e r i s t i l a h a n y a n g d i p e r g u n a k a n i m t u k 

m e n a m a k a n j e n i s p e r j a n j i a n y a n g i s i n y a t e l a h d i t e t a p k a n t e r l e b i h d a h u l u seca ra 

^^Ibid, him 143 
''Ibid 
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t e r t u l i s d a l a m b e n t u k f o r m u l i r , h i n g g a saa t i n i b e l u m te rdapa t k e s e r a g a m a n . 

K e g u n a a n i s t i l a h y a n g dapa t d i j u m p a i d i d a l a m l i t e r a t u r a n t a r a I a i n : 

1 . standaardvoorwarden, standaardcontracten ( B e l a n d a ) ; 

2 . allgemeine geschaftsbedingungen ( J e r m a n ) ; 

3 . contract d 'adhesion ( F r a n c i s ) ; 

4 . standard form contract ( I n g g r i s ) ; 

5 . adhesion contract, standardized contract, standardized terms ( A m e r i k a 

S e r i k a t ) ; 

6 . p e i j a i i j i a n s tandar , p e i j a n j i a n b a k u (Indonesia) .^** 

P e r k e m b a n g a n y a n g c u k u p pesat m e n g e n a i p e n g g u n a a n p e r j a n j i a n s t a n d a r 

d i I n d o n e s i a dapa t d i l i h a t s e t e l a h m a s u k n y a m o d a l a s i n g sebaga i p e s e r t a d a l a m 

p e m b a n g u n a n n a s i o n a l . S e j a k i t u t a m p a k a k s e l e r a s i p e r t u m b u h a n e k o n o m i 

I n d o n e s i a s e m a k i n cepat . S e j a l a n d e n g a n p e r t u m b u h a n e k o n o m i t e r s e b u t , m u l a i 

d i k e n a l p e r u s a h a a n - p e r u s a h a a n m u l t i n a s i o n a l y a n g d e m i e f i s i e n s i m e n g g u n a k a n 

p e r j a n j i a n s t a n d a r d a l a m m e l a k u k a n k e g i a t a n t r a n s a k s i o n a l n y a . 

P e n g g u n a a n o e r j a n j i a n s tandar y a n g e f i s i e n se r t a e f e k t i f u n t u k 

m e m p e r k e c i l k e m u n g k i n a n m e m i k u l r i s i k o , l a m b a t l a u n d i i k u t i p u l a o l e h 

p e r u s a h a a n - p e r u s a h a a n d a l a m n e g e r i , b a i k y a n g b e r s k a l a besar , s edang , d a n k e c i l . 

D e w a s a i n i d a p a t d i j u m p a i p e n g g u n a a n p e r j a n j i a n s t a n d a r m u l a i d a r i t r a n s a k s i 

s e p e r t i p e m b o r o n g a n p e k e r j a a n p e m b a n g u n a n g e d u n g - g e d u n g S D i n p r e s a n t a r a 

p e m e r i n t a h d e n g a n k o n t r a k t o r s w a s t a , s a m p a i s e w a - m e n y e w a t e m p a t u n t u k p a r k i r 

k e n d a r a a n b e r m o t o r d i g e d u n g p a r k i r . 

Ibid, him 144 
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M e n u r u t p e n g a m a t a n p e n u l i s , p e r j a n j i a n s t a n d a r t i d a k sa ja t e l a h 

d i p e r g u n a k a n secara l u a s d i k a l a n g a n s w a s t a , t e t a p i j u g a s e r i n g k a l i d i g u n a k a n 

o l e h p e m e r i n t a h k e t i k a m e r e k a m e n g a d a k a n p e r j a n j i a n , b a i k d e n g a n p i h a k s w a s t a 

m a u p i m a n t a r i n s t a n s i p e m e r i n t a h . B a h k a n m u n g k i n p i h a k p e m e r i n t a h t e l a h 

m p T i e l o p o r i p e r j a n j i a n s t a n d a r j a u h s e b e - l u m k a l a n g a n s w a s t a m e n g g u n a k a n n y a . 

M e n g e n a i l u a s n y a p e n g g u n a a n p e r j a n j i a n s t a n d a r d i I n d o n e s i a , S a t j i p t o 

R a h a r d j o i s K l a l a m c e r a m a h n y a p a d a L o k a k a r y a H u k u m P e r i k a t a n y a n g 

d i s e l e n g g a r a k a n o l e h B P H N pada t a h u n 1 9 8 3 , m e n y a t a k a n sebaga i b e r i k u t . 

" S a l a h s a t u p e r k e m b a n g a n y a n g t e r j a d i d a l a m m a s y a r a k a t a d a l a h 

m u n c u l n y a b a n y a k s e k a l i p r o d u k s i b a r a n g - b a r a n g d a n j a s a - j a s a y a n g h a r u s 

d i h a d a p i o l e h p a r a k o n s u m e n . K e h a d i r a n n y a d i i k u t i o l e h b e n t u k - b e n t u k 

p e r j a n j i a n b a k u y a n g m e n e m p a t k a n k o n s u m e n p a d a k e d u d u k a n y a n g 

p e k a . " 

K h u s u s d i k a l a n g a n s w a s t a , h a s i l i n v e n t a r i s a s i m e n u n j u k k a n b a h w a 

p e r j a n j i a n s t a n d a r t e l a h m e r a s u k sanga t l u a s d a n m e n d a l a m k e s e l u r u h b i d a n g 

k e g i a t a n t r a n s a k s i o n a l . B i d a n g - b i d a n g k e g i a t a n t r a n s a k s i o n a l y a n g t e l a h 

m e n g g u n a - k a n p e r j a n j i a n - p e i j a n j i a n s t a n d a r ( k h u s u s n y a y a n g s e p i h a k ) , dapa t 

d i k e m u k a k a n d e n g a n k l a s i f i k a s i b e r i k u t i n i . 

— M . 

1) P e r d a g a n g a n u m u m 

2 ) I m p o r / E k s p o r 

3 ) P e r b a n k a n d a n K e u a n g a n 

4 ) P e r a s u r a n s i a n 
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b. Bidang Pelayanan Jasa 

1) P e n e r b a n g a n B i r o P e r j a l a n a n d a n A n g k u t a n m e l a l u i u d a r a 

2 ) P e r h o t e l a n , R e s t a u r a n , D e p a r t . S t o r e , d a n S u p e r m a r k e t d a n P u s a t H i b u r a n 

3 ) P e n g a n g k u t a n m e l a l u i l a u t d a n P e r k a p a l a n , P e n g - a n g k u t a n B a r a n g m e l a l u i 

l a u t d a n P e r a l a t a n , P e m - b o n g k a r a n M u a t a n , P e r b a i k a n K a p a l 

4 ) P e m b a n g u n a n G e d u n g , R e a l E s t a t e d a n S e w a - m e n y e w a T a n a h , P e r e k a y a s a a n 

d a n K o n t r a k t o r 

5 ) R a d i o K o m e r s i a l , P e r s u r a t k a b a r a n , S i s t e m K o m u - n i k a s i , P e r i k l a n a n d a n Jasa 

P r o m o s i 

6 ) B e n g k e i P e r b a i k a n d a n P e m e l i h a r a a n , K o n s u l t a n d a n S u r v e y o r 

7 ) P e n g e l o l a a n D a t a 

c. Bidang Industri 

1 ) B e s i d a n B a j a , L o g a m , P r o d u k M i n e r a l d a n M i n y a k P e r t a m b a n g a n d a n 

P e m b o r a n 

2 ) P e r a l a t a n L i s t r i k , K a b e l , d a n P e n g e l a s a n 

3 ) K e n d a r a a n B e r m o t o r , M e s i n , P e r a l a t a n H e r a t , d a n S u k u C a d a n g n y a 

4 ) P e r c e t a k a n , P e n e r b i t a n d a n T o k o B u k u , S e n i G r a f t s , A l a t T u l i s K a n t o r , d a n 

K e r t a s 

5 ) A J a t T e k n i x , A l a t M e s i n 

6 ) P r o d u k , K i m i a , O b a t , F a r m a s i , K a c a M a t a , d a n K o s m e t i k a 

7 ) B a h a n P a k a i a n , P a k a i a n , d a n P a k a i a n J a d i 

8 ) M a k a n a n , M i n u m a n , P r o d u k G a l i a n , K e r a m i k , K a c a , K a r b o n d a n P r o d u k 

A s b e s . 
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9 ) P e r k a y u a n d a n h a s i l - h a s i l n y a . 

1 0 ) P r o d u k S e m e n , P e r t a n i a n , K e h u t a n a n , d a n P e r i - k a n a n . 

1 1 ) K a r e t , P l a s t i k , K u l i t , Sepa tu , C a t d a n F i l m . 

1 2 ) P e r a b o t R u m a h T a n g g a , K e r a j i n a n T a n g a n , A l a t M u s i k d a n A l a t O l a h r a g a 

D i d a l a m s u a t u p e r j a n j i a n s t anda r , k h u s u s n y a p e r j a n j i a i i s t a n d a r y a n g s e p i h a k 

( a d h e s i o n c o n t r a c t ) t e r d a p a t s u a t u k o n d i s i / s y a r a t y a n g b a n y a k m e n a r i k p e r h a t i a n 

p a r a a h l i H u k u m P e r j a n j i a n , y a i t u p e n c a t u m a n " k l a u s u l e k s o n e r a s i " K l a u s u l i n i 

p a d a p r i n s i p n y a b e r t u j u a n m e m b a t a s i b a h k a n m e n i a d a k a n t a n g g u n g j a w a b k r e d i t u r 

a tas r i s i k o - r i s i k o t e i l e n t u y a n g m u n g k i n t i m b u l d i k e m u d i a n h a r i . S e b a g a i c o n t o h 

d a l a m p e r j a n j i a n p e n g i r i m a n u a n g k e l u a r n e g e r i a n t a r a n a s a b a h d e n g a n s u a t u 

b a n k , d i g u n a k a n f o r m u l i r y a n g p a d a b a g i a n b e l a k a n g n y a d i c a n t u m k a n k e t e n t u a n 

s e b a g a i b e r i k u t . 

1 . B a n k a k a n m e l a k s a n a k a n s e b a i k - b a i k n y a a p l i k a s i t e r sebu t . N a m i m d e m i k i a n , 

b a n k d i b e b a s k a n d a r i t a n g g u n g j a w a b a t a s s e g a l a k e r u g i a n y a n g t i m b u l 

k a r e n a : 

a . k e s a l a h a n / k e k e l i r u a n / k e k u r a n g j e l a s a n p e n g i s i a n f o r m a p l i k a s i t r a n s f e r 

s e h i n g g a s a l a h d i t a f s i r k a n o l e h b a n k ; 

b . k e l a m b a t a n , caca t , h i l a n g d a n s e b a g a i n y a y a n g b e r a d a d i l u a r k e k u a s a a n 

b a n k d a n y a n g d i s e - b a b k a n o l e h i n s t a n s i l a i n s e p e r t i T e i k o m d a n 

sebaga inya . 

2 . J i k a t r a n s f e r t i d a k d i a m b i l o l e h s i p e n e r i m a , b a n k a k a n m e n g e m b a l i k a n 

j u m l a h t r a n s f e r t e r s e b u t k e p a d a p e n g i - r i m d e n g a n k u r s y a n g b e r l a k u pada saa t 

p e n g e m b a l i a n s e t e l a h d i k u r a n g i b i a y a b a n k d i l u a r n e g e r i j i k a ada . 
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P e n g a m b i l a n t e r s ebu t b a r u dapat d i i l a k s a n a k a n s e t e l a h p i h a k b a n k m e n e r i m a 

p e m b e r i a n d a r i b a n k d i l u a r n e g e r i y a n g b e r s a n g k u t a n 

B a h k a n p e r u m pos d a n g i r o d a l a m p e r j a n j i a n p e n g i r i m a n s u r a t " K i l a t 

K h u s u s " m e n c a n t u m k a n k l a u s u l e k s o n e r a s i s e b a g a i b e r i k u t . 

G a n t i R u g i : 

1. U n t u k k i r i m a n y a n g t e r l a m b a t k a r e n a k e s a l a h a n d i n a s , d i b a y a r sebesar b i a y a 

p e n g i r i m a n d i k u r a n g i p o r t o . 

2 . U n t u k k i r i m a n y a n g h i l a n g k a r e n a k e s a l a h a n d i n a s , d i b a y a r sebesar d u a k a l i 

b i a y a p e n g i r i m a n . 

J i k a k e d u a k l a u s u l e k s o n e r a s i t e r s e b u t d i b a n d i n g k a n , t a m p a k b a h w a pada 

y a n g p e r t a m a , k r e d i t o r m e m b a t a s i t a n g g u n g j a w a b n y a j i k a k e r u g i a n t i m b u l k a r e n a 

k e s a l a h a n d e b i t u r a t a u p i h a k k e t i g a , s e d a n g k a n p a d a y a n g k e d u a k r e d i t o r 

m e m b a t a s i t a n g g u n g j a w a b n y a s e k a l i p u n k e r u g i a n d i s e b a b k a n k e s a l a h a n k r e d i t o r . 

D e n g a n d e m i k i a n , s e p e r t i t e l a h d i u t a r a k a n d i a tas , k l a u s u l e k s o n e r a s i dapa t b e r u p a 

p e m b a t a s a n t a n g g u n g j a w a b k r e d i t o r d a r i y a n g s e m p i t s a m p a i y a n g l u a s b e r u p a 

p e m b e b a s a n d a r i t a n g g u n g j a w a b m e m i k u l risiko. 

P a d a u m u m n y a k l a u s u l e k s o n e r a s i i n i b a n y a k d i j u m p a i p a d a p e r j a n j i a n -

p e i j a n j i a n s t a n d a r y a n g s e p i h a k ( a d h e s i o n c o n t r a c t ) . N a m i m , t i d a k t e r t u t u p 

k e m u n g k i n a n t e r d a p a t pada p e i j a n j i a n s t a n d a r b e r t i m b a l b a l i k d a n p e r j a n j i a n 

s t a n d a r b e r p o l a , b a h k a n pada p e r j a n j i a n b i a s a ( b u k a n s t a n d a r ) . 

D a l a m p e l b a g a i l i t e r a t u r t e n t a n g H u k u m P e r j a n j i a n s e n a n t i a s a dapat 

d i t e m u k a n p e m b a h a s a n t e n t a n g asas k e b e b a s a n b e r k o n t r a k . A s a s i n i m e n g a n d i m g 
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m a k n a b a h w a m a s y a r a k a t m e m i l i k i k e b e b a s a n u n t u k m e m b u a t p e r j a n j i a n sesua i 

d e n g a n k e h e n d a k a t a u k e p e n t i n g a n m e r e k a . K e b e b a s a n y a n g d i m a k s u d m e l i p u t i : 

1 . k e b e b a s a n t i a p o r a n g u n t u k m e m u t u s k a n a p a k a h i a a k a n m e m b u a t p e r j a n j i a n 

a t a u t i d a k m e m b u a t p e r j a n j i a n ; 

2 . k e b e b a s a n t i a p o r a n g u n t u k m e m i l i h d e n g a n s i apa i a a k a n m e m b u a t s u a t u 

p e r j a n j i a n ; 

3 . k e b e b a s a n p a r a p i h a k u n t u k m e n e n t u k a n b e n t u k p e r j a n j i a n ; 

4 . k e b e b a s a n p a r a p i h a k u n t u k m e n e n t u k a n i s i p e r j a n j i a n ; 

5. k e k e b a s a n p a r a p i h a k u n t u k m e n e n t u k a n c a r a p e m b u a t a n p e r j a n j i a n ^ ' 

A s a s k e b e b a s a n b e r k o n t r a k d i d a l a m h u k u m p e r j a n j i a n t e l a h b e r h a s i l 

m e m b e r i k a n p e l a y a n a n y a n g b a i k dan b e r m a n f a a t b a g i k e g i a t a n p e r e k o n o m i a n 

l i b e r a l (laissez faire), h i n g g a k e m u d i a n m u n c u l p e r u s a h a a n - p e r u s a h a a n r a k s a s a 

p e m e g a n g m o n o p o l i d a l a m p e l b a g a i b i d a n g sebaga i a k i b a t r e v o l u s i i n d u s t r i . 

D a l a m m e l a k u k a n k e g i a t a n t r a n s a k s i o n a l n y a , m e r e k a m e n g g u n a k a n a d h e s i o n 

c o n t r a c t y a n g t i d a k m e n j a m i n a d a n y a k e b e b a s a n d a n k e s e d e r a j a t a n i n d i v i d u a l p a r a 

p i h a k y a n g t e r l i h a t d a l a m p e r j a n j i a n i t u . A k i b a t n y a a d a l a h asas k e b e b a s a n 

b e r k o n t r a k y a n g m e r u p a k a n c e r m i n d a r i k e b e b a s a n d a n k e s e d e r a j a t a n m d i v i d u a l 

k u r a n g a t a u b a h k a n t i d a k dapa t d i w u j u d k a n l a g i d i d a l a m h u k u m p e r j a n j i a n . 

B e r s a m a a n d e n g a n i t u , b e r k e m b a n g n y a p a h a m n e g a r a k e s e j a h t e r a a n 

(welfare state) m e n y e b a b k a n s e m a k i n b e s a m y a k e i k u t s e r t a a n n e g a r a d a l a m 

m e n g a t u r d a n m e n g e l o l a p e l b a g a i l a p a n g a n k e h i d u p a n m a s y a r a k a t , y a n g s e m u l a 

d i a t u r d a n d i k e l o l a o l e h m a s y a r a k a t s e n d i r i . M u n c u l l a h p e l b a g a i p e r a t u r a n y a n g 
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d i k e l u a r k a n o l e h nega ra ( p e m e r i n t a h ) , m i s a i n y a p e r a t u r a n l e n t a n g p e r l i n d u n g a n 

t e rhadap b u r u h y a n g w a j i b d i m a s u k k a n d i d a l a m p e i j a n j i a n y a n g d i b u a t o l e h p a r a 

p i h a k . G e j a l a e t a t i s t i k i n i m e n g a k i b a t k a n p u l a asas k e b e b a s a n b e r k o n t r a k k u r a n g 

a t a u b a h k a n t i d a k dapa t d i w u j u d k a n d i d a l a m s u a t u p e r j a n j i a n , s e k a l i p u n 

p e r j a n j i a n t e r s ebu t l e i j a d i a n t a r a p a r a p i h a k y a n g k e d u a n y a i n d i v i d u . 

D a l a m h u b u n g a n i n i . P r o f . . R . S u b e k t i ^ m e n y a t a k a n sebagai b e r i k u t 

" M e n u r u t k e n y a t a a n n y a , se jak l a h i m y a u n d a n g - u n d a n g t e n t a n g p e r j a n j i a n 

k e r j a / p e r b u r u h a n d a l a m t a h u n 1 9 2 6 , asas k e b e b a s a n b e r k o n t r a k i t u s u d a h 

b a n y a k d i b a t a s i . P e m b a t a s a n t e r s e b u t s e m a k i n m e n i n g k a t s e j a k P e r a n g 

D u n i a I I ( s e w a - m e n y e w a p e r u m a h a n , p e n g a n g k u t a n , d a n I a i n - I a i n ) , 

s e d a n g k a n d i m a n a - m a n a k i t a d a p a t m e l i h a t s e m a k i n b a n y a k n y a c a m p u r 

t a n g a n p e m e r i n t a h d a l a m m a s a l a h - m a s a l a h y a n g d a h u l u d i s c r a b k a n k e p a d a 

k e b e b a s a n pa ra p i h a k d a i a m p e r j a n j i a n . " 

S e l a i n i t u , b i l a p i h a k p e m e r i n t a h ( m i s a i n y a p e r u s a h a a n m i l i k n e g a r a ) 

m e n u t u p s u a t u p e r j a n j i a n d e n g a n p i h a k s w a s t a , f a k t a m e n u n j u k k a n b a h w a b e n t u k 

p e r j a n j i a n n y a a d a l a h p e r j a n j i a n s t anda r s e p i h a k a t a u a d h e s i o n c o n t r a c t T e r l e b i h 

l a g i a p a b i l a d i d a l a m s u a t u p e r j a n j i a n s t a n d a r d i c a n t u m k a n s u a t u k l a u s u l 

e k s o n e r a s i , m a k a s e m a k i n t a m p a k l a h k e t i d a k b e b a s a n d a n k e t i d a k s e d e r a j a t a n p a r a 

p i h a k d a l a m m e n e n t u k a n p i h a k p e m i k u l r i s i k o . D i s a d a r i a t a u t i d a k , k l a u s u l 

e k s o n e r a s i d a l a m p e r j a n j i a n s t anda r w a j i b d i t a a t i o l e h d e b i t u r . 

22 
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B. Akibat Hukum Suatu Kontrak Baku Yang Isinya Merugikan Pihak 
Debitur (Konsumen) 

L a t a r b e l a k a n g t i m b u l n y a p e r j a n j i a n b a k u k a r e n a k e a d a a n s o s i a l e k o n o m i . 

P e r u s a h a a n besar d a n p e r u s a h a a n p e m e r i n t a h m e n g a d a k a n k e r j a s a m a d a l a m s u a t u 

o r g a n i s a s i d a n u n t u k k e p e n t i n g a n m e r e k a , d i t e n t u k a n s y r a t - s y a r a t seca ra s e p i h a k . 

P i h a k l a w a n n y a p a d a u m u m n y a m e m p u n y a i k e d u d u k a n l e m a h b a i k k a r e n a 

p o s i s i n y a , m a u p u n k a r e n a k e t i d a k t a h u a n n y a , h a n y a m e n e r i m a a p a y a n g 

d i s o d o r k a n . P e n g g u n a a n p e r j a n j i a n b a k u m e r u p a k a n p i l i h a n p e n g u s a h a , k a r e n a 

m e r e k a a k a n m e m p e r o l e h e f e s i e n s i d a l a m p e n g e l u a r a n b i a y a , t e n a g a d a n w a k t u . 

K l a u s u l e k s e n o r a s i a d a l a h k l a u s u l y a n g d i c a n t u m k a n d i d a i a m s u a t u p e r j a n j i a n 

d e n g a n m a n a s a t u p i h a k m e n g h i n d a r k a n d i r i u n t u k m e m e n u h i k e w a j i b a n n y a 

d e n g a n m e m b a y a r g a n t i r u g i s e l u r u h n y a a t a u t e rba t a s , y a n g t e r j a d i k a r e n a i n g k a r 

j a n j i a t a u p e r b u a t a n m e l a w a n h u k u m . K l a u s u l e k s e n o r a s i i n i dapa t t e n a d i a tas 

k e h e n d a k s a t u p i h a k y a n g d i t u a n g k a n d a l a m p e r j a n j i a n secara i n d i v i d u a l a t a u 

secara m a s s a l . Y a n g b e r s i f a t m a s s a l i n i t e l a h d i p e r s i a p k a n t e r l e b i h d a h u l u d a n 

d i p e r b a n y a k d a l a m b e n t u k f o r m u l i r , y a n g d i n a m a k a n p e i j a n j i a n b a k u . ^ 

P e i j a n j i a n b a k u a d a l a h k o n s e p p e r j a n j i a n t e r t u l i s y a n g d i s u s u n t a n p a 

m e m b i c a r a k a n i s i n y a d a n l a z i n m y a d i t u a n g k a n k e d a l a m s e j u m l a h p e i j a n j i a n 

t i d a k t e r b a t a s y a n g s i f a t n y a t e r t e n t u . A t a u p e r j a n j i a n y a n g b a g i a n p e n t i n g n y a 

d i t u a n g k a n d a l a m s u s u n a n p e r j a n j i a n . 

U r a i a n d i atas m e n u n j u k k a n b a h w a p e r j a n j i a n b a k u a d a l a h p e r j a n j i a n y a n g 

d i d a l a m n y a d i b a k u k a n s y a r a t e k s e n o r a s i d a n d i t u a n g k a n d a l a m b e n t u k f o r m u l i r . 

"Junius Sidabalok, H u k u m P e r l i n d u n g a n Konsumen di I n d o n e s i a , PT Citra Aditya Bakti, 
Bandung, 2006, him 49 



41 

M i s a i n y a s e s e o r a n g pada s u a t u saat m e m b u k a r e k e n i n g d i bank , a t a u m e n c u c i 

p a k a i a n d i t u k a n g b i n a t u a t a u m e n g i r i m k a n su ra t m e l a l u i t i t i p a n k i l a t , t a n p a 

d i s a d a r i o r a n g t e r s e b u t m e n g i k a t d i r i p a d a p e r j a n j i a n b a k u . D a r i p e g a w a i b a n k , 

m e r e k a a k a n m e n e r i m a f o r m u l i r p e r j a n j i a n r e k e n i n g K o r a n , d a r i t i t i p a n k i l a t 

m e r e k a sebaga i d e b i t o r a k a n d i b e r i t a n d a t e r i m a , y a n g b e r i s i p e r j a n j i a n b a k u . 

F o r m u l i r i t u b e r m a c a m - m a c a m b e n t u k n y a , a d a y a n g p a n j a n g t e r d i r i d a r i s a t u 

l e m b a r f o l i o d a n ada p u l a y a n g l e b i h k e c i l d a r i i t u . H u r u f i i y a d i c e t a k k e c i l , y a n g 

k a d a n g - k a d a n g d i p e r l u k a n k a c a m a t a i m t u k m e m b a c a n y a . 

K l a u s u l e k s e n o r a s i a t a u p e r j a n j i a n b a k u dapa t d i b e d a k a n d a l a m t i g a j e n i s , 

y a i t u : 

1 . P e r j a n j i a n b a k u s e p i h a k a d a l a h p e r j a n j i a n y a n g i s i n y a d i t e n t u k a n o l e h i h a k 
y a n g k u a t k e d u d u k a n n y a d i d a l a m p e r j a n j i a n i t u . P i h a k y a n g k u a t d i s i n i 
a d a l a h p i h a k k r e d i t u r y a n g l a z i n m y a m e m p u n y a i p o s i s i k u a t d i b a n d i n g k a n 
d e n g a n p i h a k d e b i t u r . K e d u a p i h a k l a z i n m y a t e r i k a t d a l a m o r g a n i s a s i , 
m i s a i n y a p a d a p e r j a n j i a b u r u h k o l e k t i f . 

2 . P e r j a n j i a n b a k u y a n g d i t e t a p k a n p e m e r i n t a h , i a l a h p e r j a n j i a n b a k u y a n g 
m e m p u n y a i o b y e k h a k - h a k atas t a n a h . D a l a m b i d a n g a g r a r i a n , m i s a i n y a 
f b r m u l i r - f o r m u i i r p e r j a n j i a n , a n a t a r a l a i n a k t a j u a l b e l i . 

3 . P e r j a n j i a n b a k u y a n g d i t e n t u k a n d i l i n g k u n g a n n o t a r i s a t a u a d v o k a t t e r d a p a t 
p e i j a n i i a n - p e r j a n j i a n y a n g k o n s e p n y a s e j a k s e m u l a s u d a h d i s e d i a k a n 
u n t u k m e m e n u h i p e r m i n t a a n d a r i a n g g o t a m a s a y j r a k a t y a n g m i n t a b a n n i a n 
N o t a r i s a t a u A d v o k a t y a n g b e r s a n g k u t a n . ^ ^ 

D a r i k e s e l u r u h a n j e n i s p e i j a n j i a n b a k u i n i , dapat d i s i m p u l k a n b a h w a c i r i -

c i r i m e n i a d a k a n d a n m e m b a t a s i k e w a j i b a n s a l a h s a t u p i h a k i m t u k m e m b a y a r g a n t i 

r u g i k e p a d a d e b i t u r a d a l a h : 

1 . I s i n y a d i t e t a p k a n secara s e p i h a k o l e h l n : e d i t u r y a n g p o s i s i n y a r e l a t i f k u a t d a r i 

d e b i t u r ; 

2 , D e b i t u r s a m a s e k a l i i k u t m e n e n t u k a n i s i p e r j a n j i a n i t u ; 

"/fj/d, him 50 
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3 . T e r d o r o n g o l e h k e b u t u h a n n y a d e b i t u r t e r p a k s a m e n e r i m a per j an j i a n i t u ; 

4 . B e n t u k n y a t e r t u l i s ; 

5 . D i p e r s i a p k a n t e r l e b i h d a h u l u secara m a s s a l a t a u i n d i v i d u a l . 

U n t u k m e n i n g k a t k a n h a r k a t d a n m a r t a b a t k o n s u m e n p e r l u m e n i n g k a t k a n 

k e s a d a r a n , p e n g e t a h u a n , k e p e d u l i a n , k e m a m p u a n d a n k e m a n d i r i a n k o n s u m e n 

u n t u k m e l i n d u n g i d i r i n y a s e r t a m e n u m b u h k e m b a n g k a n s i k a p p e l a k u u s a h a y a n g 

b e r t a n g g u n g j a w a b , m a k a U n d a n g - U n d a n g N o . 8 T a h u n 1 9 9 9 t e n t a n g 

P e r l i n d u n g a n K o n s u m e n , m e r u m u s k a n : 

P e r l i n d u n g a n k o s u m e n a d a l a h sega la u p a y a y a n g m e n j a m i n a d a n y a 
k e p a s t i a n h u k u m u n t u k m e m b e r i p e r l i n d u n g a n k e p a d a k o n s u m e n . 
K o n s u m e n a d a l a h se t i ap o r a n g p e m a k a i b a r a n g d a n / a t a u j a s a y a n g t e r s e d i a 
d a l a m m a s y a r a k a t , b a i k b a g i k e p e n t i n g a n d i r i s e n d i r i , k e l u a r g a o r a n g l a i n , 
m a u p i m m a k h l u k h i d u p l a i n d a n t i d a k u n t u k d i p e r d a g a n g k a n . ^ 

P e r l i n d u n g a n k o n s u m e n b e r t u j u a n : 

1 . M e n i n g k a t k a n k e s a d a r a n , k e m a m p u a n d a i i k e m a n d i r i a n k o n s u m e n u n t u k 

m e l i n d u n g i d i r i . 

2 . M e n g a n g k a t h a r k a t d a n m a r t a b a t k o n s u m e n d e n g a n c a r a 

m e n g h i o n d a r k a n n y a d a r i e k s e s e n e g a t i v e p e m a k a i a n b a r a n g d a n / a t a u j a s a . 

3 . M e n i n g k a t k a n p e m b e r d a y a a n k o n s u m e n d a l a m m e m i l i h , m e n e n t u k a n d a n 

m e n u n t u t h a k - h a k - n y a sebaga i k o n s u m e n . 

4. M e n c i p t a k a n s i s t e m p e r l i n d u n g a n k o n s u m e n y a n g m e n g a n d u n g u n s u r e 

k e p a s t i a n h u k u m d a n k e t e r b u k a a n i n f o r m a s i se r t a akses u n t u k m e n d a p a t k a n 

i n f o r m a s i . 

Nasution AZ., 2001, Hukum Perlindungan Konsumen Suatu Pengantar, Daya Widya, 
Jakarta, him 67 
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5. M e n u m b u h k a n k e s a d a r a n p e l a k u u s a h a m e n g e n a i p e n t i n g n y a p e r l i n d u n g a n 

k o n s u m e n s e h i n g g a t u m b u h s i k a p y a n g j u j u r d a n b e r t a n g g u n g j a w a b d a l a m 

b e r u s a h a . 

6 . M e n i n g k a t k a n k u a l i t a s b a r a n g d a n / a t a u j a s a y a n g m e n j a m i n k e l a n g s i i a n g 

u s a h a p r o d u k s i b a r a n g d a n . / a t a u j a s a k e s e h a t a n k e n y a m a n a n , k e a m a n a n d a n 

k e s e l a m a t a n k o n s u m e n . 

B a b V K e t e n t u a n p e n c a n t u m a n k l a u s u l a b a k u P a s a l 18 U n d a n g - U n d a n g N o . 

8 T a h u n 1 9 9 9 t e n t a n g P e r l i n d u n g a n K o n s u m e n , t e l a h m e n e n t u k a n b a h w a p e l a k u 

u s a h a d a l a m m e n a w a r k a n b a r a n g d a n / a t a u j a s a y a n g d i t u j u k a n u n t u k 

d i p e r d a g a n g k a n d i l a r a n g m e m b u a t a t a u m e n c a n t u m k a n k l a u s u l a b a k u p a d a s e t i a p 

d o k u m e n d a n / a t a u p e r j a n j i a n , m a k a y a n g d i l a r a n g d a l a m k l a u s u l b a k u y a n g b e r i s i 

e k s e n o r a s i m e n u r u t U n d a n g - u n d a n g N o . 8 T a h u n 1 9 9 9 t e n t a n g P e r l i n d u n g a n 

K o n s u m e n , y a i t u : 

1 . M e n y a t a k a n p e n g a l i h a n t a n g g u n g j a w a b p e l a k u u s a h a ; 

2 . M e n y a t a k a n b a h w a p e l a k u u s a h a b e r h a k m e n o l a k p e n y e r a h a n k e m b a l i b a r a n g 

y a n g d i b e l i k o n s u m e n ; 

3 . M e n y a t a k a n b a h w a p e i a k u u s a h a b e r h a k m e n o l a k p e n y e r a h a n k e m b a l i u a n g 

u a n g y a n g d i b a y a r k a n atas b a r a n g d a n / a t a u j a s a y a n g d i b e l i o l e h k o n s u m e n . 

4 . M e n y a t a k a n p e m b e r i a n k u a s a d a n 

s eca ra l a n g s u n g m a u p u n t i d a k l a n g s u n g u m t u k m e l a k u k a n s e g a l a t i n d a k a n 

s e p i h a k y a n g b e r k a i t a n d e n g a n b a r a n g y a n g d i b e l i o l e h k o n s u m e n secara 

a n g s u r a n . 
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5 . M e n g a t u r p e r i h a l p e m b u k t i a n a tas h i l a n g n y a k e g u n a a n b a r a n g a t au 

p e m a n f a a t a n j a s a y a n g d i b e l i o l e h k o n s u m e n ; 

6 . M e m b e r i h a k k e p a d a p e l a k u u s a h a u n t u k m e n g u r a n g i m a n f a a t Jasa a t a u 

m e n g u r a n g i h a r t a k e k a y a a n k o n s u m e n y a n g m e n j a d i o b y e k j u a l j a s a ; 

7 . M e n y a t a k a n t u n d u k n y a k o n s u m e n k e p a d a p e r a t u r a n ya"-g b e r u p a a t u r o n b a r u , 

t a m b a h a n , l a n j u t a n d a n / a t a u p e n g u b a h a n l a n j u t a n y a n g d i b u a t s e p i h a k o l e h 

p e l a k u u s a h a d a l a m m a s a k o n s u m e n m e m a n f a t k a n j a s a y a n g d i b e l i n y a . 

8 . M e n y a t a k a n b a h w a k o n s u m e n m e m b e r i k u a s a k e p a d a p e l a k u u s a h a u n t u k 

p e m b e b a n a n h a k t a n g g u n g a n , h a k g a d a i , a t a u h a k j a m i n a n t e r h a d a p b a r a n g 

y a n g d i b e l i o l e h k o n s u m e n secara a n g s u r a n . 

P a d a p r i n s i p n y a U n d a n g - U n d a n g N o . 8 T a h u n 1 9 9 9 t e n t a n g P e r l i n d u n g a n 

K o n s u m e n t i d a k m e l a r a n g p e l a k u u s a h a u n t u k m e m b u a t p e r j a n j i a n b a k u y a n g 

m e m u a t k l a u s u l a b a k u a tas s e t i a p d o k u m e n d a n / a t a u p e r j a n j i a n t r a n s a k s i u s a h a 

p e r d a g a n g a n b a r a n g d a n / a t a u k l a u s u l a b a k u t e r s e b u t t i d a k m e n c a n t u m k a n 

k e t e n t u a n s e b a g a i m a n a d i l a r a n g d a l a m P a s a l I S a y a t ( 1 ) d a n ( 2 ) U n d a n g - U n d a n g 

N o . 8 T a h u n 1 9 9 9 t e n t a n g P e r l i n d u a n g a n K o n s u m e n . 

S e l a n j u t n y a , P a s a l 18 a y a t ( 2 ) d a n ( 3 ) m e n e n t u k a n b a h w a p e l a k u u s a h a 

d i l a r a n g m e n c a n t u m k a n k l a u s u l a b a k u y a n g l e t a k a t a u b e n t u k n y a s u l i t t e r l i h a t 

V « t u v 4 h J L V H 4 A U U ^ u l V I A t _ f U W U h J W W U I . U J W J . U O j ^ U A A ^ ^ ^ . r w X A ^ C U A ^ A k U ^ V V A J U . A ^ M V A I A ^ V J A - L A A W A l ^ W X A A * 

S e t i a p k l a u s u l a b a k u y a n g t e l a h d i t e t a p k a n o l e h p e l a k u u s a h a p a d a d o k u m e n a t a u 

p e r j a n j i a n y a n g m e m e n u h i k e t e n t u a n s e b a g a i m a n a d i m a k s u d d i a tas , d i n y a t a k a n 

b a t a l d e m i h u k u m . 
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D e n g a n d e m i k i a n d a p a i d i s i m p u l k a n b a h w a s a n y a k e t e n t u a n y a n g d i l a r a n g 

a tas P e r l i n d u n g a n K o n s u m e n d a l a m P e r j a n j i a n B a k u m e n u r u t U n d a n g - U n d a n g 

N o m o r 8 T a h u n 1 9 9 9 t e n t a n g P e r l i n d u n g a n K o n s u m e n , y a i t u : p e l a k u u s a h a 

d i l a r a n g m e n c a n t u m k a n k l a u s u l a b a k u y a n g l e t a k a t a u b e n t u k n y a s u l i t t e r l i h a t 

a t a u t i d a k dapa t d i b a c a secara j e l a s , a t a u y a n g p e u g u n g k a p a n i i y a s u l i t d i m e n g e r t i , 

K e d u d u k a n k o n s u m e n d a l a m h u b u n g a n h u k u m d e n g a n p e l a k u u s a h a d a l a m 

p e r j a l a n a n s e j a r a h h u k u m p e r l i n d u n g a n k o n s u m e n , d i k e n a l d a l a m b e b e r a p a 

d o k t r i n a t a u t e o n , y a i t u 

1. lei the bityer beware 

A s a s i n i b e r a s u m s i b a h w a p e l a k u u s a h a d a n k o n s u m e n a d a l a h d u a p i h a k 

y a n g sanga t s e i m b a n g s e h i n g g a t i d a k p e r l u a d a p r o t e k s i a p a p i m b a g i k o n s i u n e n . 

K o n s u m e n t i d a k m e n d a p a t k a n akses i u f o r m a s i y a n g s a m a t e r h a d a p b a r a n g a t a u 

j a s a y a n g d i k o n s u m s i n y a , d i k a r e n a k a n k e t e r b a t a s a n p e n g e t a h u a n k o n s u m e n , a t a u 

k e t i d a k t e r b u k a a n p e l a k u u s a h a t e r h a d a p p r o d u k y a n g d i t a w a r k a n n y a , s e h i n g g a 

j i k a k o n s u m e n m e n g a l a m i k e r u g i a n , p e l a k u u s a h dapa t b e r d a l i h k e r u g i a n i t u 

k e l a l a i a n k o n s u m e n s e n d i r i . 

2. The due care theory 

D o k t r i n i n i m e n y a t a k a n p e l a k u u s a h a m e m p u n y a i k e w a j i b a n u n t u k b e r h a t i -

h a t i d a l a m m e m a s y a r a k a t k a n p r o d u k , b a i k b a r a n g m a u p u n j a s a . S e l a m a b e r n a t i -

h a t i d e n g a n p r o d u k n y a , i a t i d a k dapa t d i p e r s a l a h k a n . J i k a d i t a f s i r k a n , u n t u k 

m e m p e r s a l a h k a n s i p e l a k u u s a h a , s e seo rang h a r u s dapa t m e m b u k t i k a n p e l a k u 

u s a h a u s a h i t u m e l a n g g a r p r i n s i p k e h a t i - h a t i a n . 

'Ibid, him 59 
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i . The privity of contract 

P r i n s i p i n i m e n y a t a k a n p e l a k u u s a h a m e m p u n y a i k e w a j i b a n u n h i k 

m e l i n d u n g i k o n s u m e n , t e t a p i h a i i t u h a r u s dapa t d i l a k u k a n j i k a d i a n t a r a m e r e k a 

t e l a h t e r j a l i n s u a t u h u b u n g a n k o n t r a k t u a l . P e l a k u u s a h a t i d a k dapa t d i s a l a h k a n 

atas h a i - h a l d i l u a r y a n g d i p e r j a n j i l o m . A r t i n j a k o n s u m e n b o l e h m e n g g u g a t 

b e r d a s a r k a n w a n p r e s t a s i (contractual liability). 

4. Kontrak bukan syarat 

P r i n s i p i n i m e n y a t a k a n k o n t r a k b u k a n s y a r a t h a n y a b e r l a k u u n t u k o b j e k 

t r a n s a k s i b e r u p a b a r a n g . N a m i m , k o n t r a k s e l a l u d i p e r s y a r a t k a n u n t u k t r a n s a k s i 

k o n s u m e n d i b i d a n g j a s a . 

B e r d a s a r k a n d o k t r i n - d o k t r i n a t a u t e o r i - t e o r i t e n t a n g k e d u d u k a n k o n s u m e n 

d e n g a n p e l a k u u s a h a t e r s e b u t m a k a m u n c u l l a h asas-asas p e r l i n d u n g a n k o n s u m e n , 

y a n g asas-asas t e r s e b u t d i a t u r d a l a m p a s a l 2 U n d a n g - U n d a n g P e r l i n d u n g a n 

K o n s u m e n m e n y a t a k a n b a h w a P e r l i n d u n g a n k o n s u m e n b e r a s a s k a n m a n f a a t , 

k e a d i l a n , k e s e i m b a n g a n , k e a m a n a n d a n k e s e l a m a t a n k o n s u m e n , s e r t a k e p a s t i a n 

h u k u m . 

D a r i k e l i m a asas p e r l i n d u n g a n k o n s u m e n t e r s e b u t , d a p a t d i u r a i k a n 

m a s i n g - m a s i n g , y a i t u : 

a. A s a s m a i i T a a t d i i n a k s u d k a t i uuiuk n r e n g a m a i i a t k a n b a h w a Sc^wla u p a y a d a l a m 

m e n y e l e n g g a r a k a n p e r l i n d u n g a n k o n s u m e n h a m s m e m b e r i k a n m a n f a a t 

s e b e s a r - b e s a m y a b a g i k e p e n t i n g a n k o n s u m e n d a n p e l a k u u s a h a secara 

k e s e l u r u h a n . 
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b. A s a s k e a d i l a n d i m a k s u d k a n agar p a r t i s i p a s i s e l u r u h r a k y a t dapa t d i w u j u d k a n 

secara m a k s i m a l d a n m e m b e r i k a n k e s e m p a t a n k e p a d a k o n s u m e n d a n p e l a k u 

u s a h a u n t u k m e m p e r o l e h h a k n y a d a n m e l a k s a n a k a n k e w a j i b a n y a . 

c. A s a s k e s e i m b a n g a n d i m a k s u d k a n u n t u k m e m b e r i k a n k e s e i m b a n g a n a n t a r a 

k e p e n t i n g a n k o n s u m e n , p e l a k u u ^ a , d a n p e m e r i n t a h d a l a m a r t i m a t e r i i l dan 

s p i r i t u a l . 

d . A s a s k e a m a n a n d a n k e s e l a m a t a n k o n s u m e n d i m a k s u d k a n u n t u k m e m b e r i k a n 

j a m i n a n a tas k e a m a n a n d a n k e s e l a m a t a n k e p a d a k o n s u m e n d a l a m 

p e n g g u n a a n , p e m a k a i a n , d a n p e m a n f a a t a n b a r a n g d a n / a t a u j a s a y a n g d i 

k o n s u m s i a t a u d i g u n a k a n . 

e. A s a s k e p a s t i a n h u k u m d i m a k s u d k a n a g a r p e l a k u u s a h a m a u p u n k o n s u m e n 

m e n a a t i h u k u m d a n m e m p e r o l e h k e a d i l a n d a l a m m e n y e l e n g g a r a k a n 

p e r l i n d u n g a n k o n s u m e n , se r t a N e g a r a m e n j a m i n k e p a s t i a n h u k u m . 

M e m p e r h a t i k a n s u b t a n s i d a l a m p a s a l 2 U n d a n g - U n d a n g t e r s e b u t be se r t a 

p e n j e l a s a n , t a m p a k b a h w a p e r u m u s a n m e n g a c u p a d a fllosofi p e m b a n g u n a n 

m a n u s i a I n d o n e s i a s e u t u h n y a y a n g b e r l a n d a s k a n p a d a f i l s a f a t N e g a r a R e p u b l i k 

I n d o n e s i a 

K e l i m a asas y a n g d i s e b u t k a n d a l a m pasa l t e r s e b u t , b i l a d i p e r h a t i k a n 

s u b t a n s i n y a d a p a t d i b a g i m e n j a d i t i g a asas, y a i m : 

a A s a s k e m a n f a a t a n y a n g d i d a l a m n y a m e l i p u t i asas k e s e l a m a t a n k o n s u m e n ; 

b . A s a s k e a d i l a n y a n g d i d a l a m n y a m e l i p u t i asas k e s e i m b a n g a n ; 

c. A s a s k e p a s t i a n h u k u m . 

"ibid, h i m 7 1 
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R a d b r u c h m e n y e b u t k a n k e a d i l a n , k e m a n f a a t a n , d a n k e p a s t i a n h u k u m sebaga i 

t i g a , i d e dasar h u k u m a t au t i g a n i l a i dasar h u k u m , y a n g b e r a r t i dapat d i p e r s a m a k a n 

d e n g a n asas h u k u m . B a n y a k j u g a j u r i s t y a n g m e n y e b u t k e a d i l a n , k e m a n f a a t a n , 

d a n k e p a s t i a n h u k u m sebagai t u j u a n h u k u m . 

K e t i d a k ' ^ e 'mbanganny^ k e d u d u k a n a n t a r a p e l a k u u s a h a d a n k o n s u m e n , t i d a k 

j a r a n g m e m b u a t k o n s u m e n b e r a d a p a d a p o s i s i y a n g l e m a h . F a k t o r u t a m a y a n g 

m e n j a d i k e l e m a h a n k o n s u m e n a d a l a h t i n g k a t k e s a d a r a n k o n s u m e n a k a n h a k n y a 

y a n g m a s i h r e n d a h . H a l i n i t e r u t a m a d i s e b a b k a n o l e h r e n d a h n y a p e n d i d i k a n 

k o n s u m e n . 

B e r d a s a r k a n u r a i a n - u r a i a n d i a t a s dapa t d i k a t a k a n b a h w a a k i b a t h u k u m s u a t u 

k o n t r a k b a k u y a n g i s i n y a m e r u g i k a n p i h a k d e b i t u r ( k o n s u m e n ) t i d a k b e r a r t i p i h a k 

k o n s u m e n t i d a k dapa t m e n u n t u t apa-apa t e r h a d a p k e r u g i a n d i m a k s u d . S e b a g a i 

d i n y a t a k a n d a l a m u n d a n g - u n d a n g n o m o r 8 t a h u n 1 9 9 9 t e n t a n g P e r l i n d u n g a n 

k o n s u m e n b a h w a p e i a k u u s a h a d i l a r a n g m e n e n t u k a n k l a u s u l a b a k u y a n g l e t a k 

a t a u b e n t u k n y a s u l i t t e r l i h a t a t a u t i d a k dapa t d i b a c a seca ra j e l a s a t a u y a n g 

p e n g u n g k a p a n y a n g s u l i t d i m e n g e r t i . 

A p a b i l a t e r j a d i h a i s e p e r t i t e r s e b u t d i a t a s , m a k a p i h a k d e b i t u r dapa t s a j a 

m e n g g u g a t p e l a k u u s a h a a tas k e r u g i a n y a n g d i a l a m i n y a a k i b a t p e r j a n j i a n b a k u 

y a n g d i b u a t b e r d a s a r k a n asas-asas p e r l i n d u n g a n k o n s u m e n - m a u p u n . u n d a n g -

u n d a n g N o m o r 8 t a h u n 1 9 9 9 aga r p e r j a n j i a n y a n g d i b u a t d i n y a t a k a n dapa t 

d i b a t a l k a n o l e h p i h a k p e n g a d i l a n . 



B A B I V 

P E N U T U P 

B e r d a s a r k a n u r a i a n p a d a bab-bab t e r d a h u l u m a k a dapa t d i b e r i k a n k e s i m p u l a n 

b e r i k u t ; 

A . Kesunpulan 

1 . I m p l i k a s i A s a s K e b e b a s a n B e r k o n t r a k D a l a m P e n g i m p l e m e n t a s i o n K o n t r a k 

B a k u b a h w a asas k e b e b a s a n b e r k o n t r a k d i d a l a m h u k u m p e r j a n j i a n t e l a h 

b e r h a s i l m e m b e r i k a n p e l a y a n a n y a n g b a i k d a n b e r m a n f a a t b a g i k e g i a t a n 

p e r e k o n o m i a n l i b e r a l (laissez faire), h i n g g a k e m u d i a n m u n c u l p e r u s a h a a n -

p e r u s a h a a n r a k s a s a p e m e g a n g m o n o p o l i d a l a m p e l b a g a i b i d a n g sebaga i 

a k i b a t r e v o l u s i i n d u s t r i . D a l a m m e l a k u k a n k e g i a t a n t r a n s a k s i o n a l n y a , 

m e r e k a m e n g g u n a k a n a d h e s i o n c o n t r a c t y a n g t i d a k m e n j a m i n a d a n y a 

k e b e b a s a n d a n k e s e d e r a j a t a n m d i v i d u a l p a r a p i h a k y a n g t e r l i h a t d a l a m 

p e r j a n j i a n i t u . A k i b a t n y a a d a l a h asas k e b e b a s a n b e r k o n t r a k y a n g m e r u p a k a n 

c e r m i n d a r i k e b e b a s a n d a n k e s e d e r a j a t a n i n d i v i d u a l k u r a n g a t a u b a h k a n 

t i d a k dapa t d i w u j u d k a n l a g i d i d a l a m h u k u m p e r j a n j i a n . S e l a i n i t u , b i l a p i h a k 

p e m e r i n t a h m e n u t u p s u a t u p e r j a n j i a n d e n g a n p i h a k s w a s t a , f a k t a 

m e n i m j u k k a n b a h w a beniuk p e r j a n j i a n n y a - a d a l a h p e r j a n j i a n s t a n d a r s e p i h a k 

a t a u a d h e s i o n c o n t r a c t . T e r l e b i h l a g i a p a b i l a d i d a l a m s u a t u p e r j a n j i a n 

s t a n d a r d i c a n t u m k a n s u a t u k l a u s u l e k s o n e r a s i , m a k a s e m a k i n t a m p a k l a h 

k e t i d a k b e b a s a n d a n k e t i d a k s e d e r a j a t a n p a r a p i h a k d a l a m m e n e n t u k a n p i h a k 
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p e m i k u l risiko. D i s a d a r i a t au t i d a k , k l a u s u l e k s o n e r a s i d a l a m p e r j a n j i a n 

s t anda r w a j i b d i t a a t i o l e h d e b i t u r . 

2 . A k i b a t h u k u m s u a t u k o n t r a k b a k u y a n g i s i n y a m e r u g i k a n p i h a k d e b i t u r 

( K o n s u m e n ) y a k n i t i d a k b e r a r t i p i h a k k o n s u m e n t i d a k dapat m e n u n t u t apa-

apa t e r h a d a p k e r u g i a n d i m a k s u d . S e b a g a i d i n y a t a k a n daJam u n d a n g - u n d a n g 

n o m o r 8 t a h u n 1 9 9 9 t e n t a n g P e r l i n d u n g a n k o n s u m e n b a h w a p e l a k u u s a h a 

d i l a r a n g m e n e n t u k a n k l a u s u l a b a k u y a n g l e t a k a t a u b e n t u k n y a s u l i t t e r l i h a t 

a t a u t i d a k dapat d i b a c a secara j e l a s a t a u y a n g p e n g u n g k a p a n y a n g s u l i t 

d i m e n g e r t i . A p a b i l a t e r j a d i h a i s e p e r t i t e r s ebu t d i a t a s , m a k a p i h a k d e b i t u r 

dapa t s a j a m e n g g u g a t p e l a k u u s a h a atas k e r u g i a n y a n g d i a l a m i n y a a k i b a t 

p e r j a n j i a n b a k u y a n g d i b u a t b e r d a s a r k a n asas-asas p e r l i n d u n g a n k o n s u m e n 

m a u p u n u n d a n g - u n d a n g N o m o r 8 t a h u n 1 9 9 9 aga r p e r j a n j i a n y a n g d i b u a t 

d i n y a t a k a n dapat d i b a t a l k a n o l e h p i h a k p e n g a d i l a n . 

B. Saran 

1. S e y o g y a n y a p e r j a n j i a n b a k u m e m p e r h a t i k a n k e p e n t i n g a n p a r a p i h a k agar 

t e r j a d i k e r u g i a n d a l a m p e l a k s a n a a n p e r j a n j i a n t e r s e b u t . 

2 . S e h a r u s n y a p e r j a n j i a n b a k u y a n g m e r u g i k a n p i h a k k o n s u m e n s e b a i k n y a 

dapa t d i g u g a i m e l a i u i p r o s e s p e n g a d i l a n p e r d a t a . 
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