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!H<ynO: 

'Sesungguhnya ^gpuryaan JidcA-QA ^gmjaan lan^jit dan 6umi <Dia 
msngfisdupfyn dan mematifyn dan se^g&-fy& tida^, ada peSndung dan 
penobng Sagimu sefain^Bah', 

( q S , A t ' 1 a u 6 a f i : 116) 

Kji (PmemSahBgn vntufij 

> %pdm orang tuafy tmcyang yang sefaUi 
memSerAfin do'a dan dufyngan sarta doa yang 
tuhs dsmi masa depan^ 

> SeHifuA lipCuarga Basar^ yang t i d a l i Bisa 
BjiseButBgn satu persatu, terima kgsiB atas 
dufijistgannya 

> ^ImamatariijL 
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J u d u l S k r i p s i : K E D U D U K A N P E N D A F T A R A N J A M I N A N F I D U C I A 
P A D A K A N T O R W I L A Y A H K E M E N T E R I A N 
H U K U M D A N H A M P R O P I N S I S U M A T E R A 
S E L A T A N 

P e n u l i s , P e m b i m b i n g , 

M i r w a n N u r s i m a h , S E . , S H . , M H . 

A B S T R A K 

A d a p u n y a n g m e n j a d i p e r m a s a l a h a n d i d a l a m s k r i p s i i n i a d a l a h s e b a g a i 
b e r i k u t : 
1. B a g a i m a n a k a h k e d u d u k a n p e n d a f t a r a n j a m i n a n f i d u c i a p a d a K a n t o r W i l a y a h 

K e m e n t e r i a n H u k u m d a n H A M P r o p i n s i S u m a t e r a S e l a t a n ? 
2 . A p a k a h a k i b a t h u k u m a p a b i l a j a m i n a n f i d u c i a t e r s e b u t t i d a k d i d a f t a r k a n ? 

D a l a m p e m b a h a s a n m a s a l a h s k r i p s i i n i , p e n e l i t i a n y a n g d i l a k u k a n a d a l a h 
p e n e l i t i a n h u k u m s o s i o l o g i s y a n g b e r s i f a t deskriptif, k a r e n a n y a t i d a k b e r m a k s u d 
m e n g u j i h i p o t e s a . 

T e k n i k p e n g u m p u l a n d a t a d i l a k u k a n m e l a l u i : 
1. P e n e l i t i a n k e p u s t a k a a n ( L i b r a r y R e s e a r c h ) , y a i t u u n t u k m e m p e r o l e h d a t a 

s e k u n d e r d a l a m m e n y u s u n k e r a n g k a t e o r i t i s , d e n g a n c a r a m e n g k a j i p e r a t u r a n 
p e r u n d a n g - u n d a n g a n m a u p u n p e n d a p a t - p e n d a p a t p a r a a h l i y a n g a d a 
h u b i m g a n n y a d e n g a n p e n u l i s a n s k r i p s i . 

2 . P e n e l i t i a n l a p a n g a n (Field research) d a l a m u p a y a m e m p e r o l e h d a t a p r i m e r , 
d e n g a n c a r a m e w a w a n c a r a i d a n m e n g a j u k a n p e r t a n y a a n - p e r t a n y a a n s e c a r a 
l a n g s u n g d a n t e r b u k a y a n g d i p e r s i a p k a n t e r l e b i h d a h u l u d e n g a n p i h a k K a n t o r 
W i l a y a h H u k u m d a n H A M P r o p i n s i S u m a t e r a S e l a t a n . 

T e l i n i k p e n g o l a h a n d a t a d i l a k u k a n d e n g a n n i e n e r a p k a n c a r a a n a l i s i s i s i 
t e r h a d a p d a t a t e k s t u l a r d a n c a r a d e d u k t i f - i n d u k t i f t e r h a d a p d a t a y a n g d i p e r o l e h 
d a r i l a p a n g a n u n t u k s e l a n j u t n y a d i k o n s t r u k s i k a n d a l a m s u a t u k e s i m p u l a n . 

B e r d a s a r a k a n p a d a p e m b a h a s a n , m a k a d a p a t d i t a r i k k e s i m p u l a n s e b a g a i 
b e r i k u t : 
1. K e d u d u k a n p e n d a f t a r a n j a m i n a n f i d u c i a p a d a k a n t o r W i l a y a h K e m e n t e r i a n 

H u k u m d a n H A M P r o p i n s i S u m a t e r a s e l a t a n a d a l a h s e b a g a i b u k t i t e r h a d a p 
a d a n y a p e r j n j i a n p i n j a m m e m i n j a m u a n g u a n g y a n g d i j a m i n k a n m e l a l u i 
j a m i n a n f i d u c i a , s e h i n g g a b i l a t e r j a d i w a n p r e s t a s i d a r i p i h a k d e b i t u r , m a k a 
a k a n m e m u d a h k a n b a g i p i h a k k r e d i t u r u n t u k m e n g e k s e k u s i b e n d a j a m i n a n 
t e r s e b u t . 

2 . A k i b a t h u k u m n y a a p a b i l a j a m i n a n F i d u c i a t i d a k d i d a f t a r k a n , m a k a j a m i n a n 
f i d u c i a t e r s e b u t t i d a k m e m p u n y a i k e k u a t a n e k s e k u t o r i a l , s e h i n g g a a k a n 
m e n y u l i t k a n b a g i p i h a k p e m e g a n g j a m i n a n f i d u c i a a t a u p i o h a k k r e d i t u r 
a p a b i l a d e b i t u r w a n p r e s t a s i t e r h a d a p p e r j a n j i a n p o k o k n y a , y a i t u p i n j a m 
m e m i n j a m u a n g d e n g a n j a m i n a n f i d u c i a . 

iv 



'hi 

K A T A P E N G A N T A R 

Assalamu'alaikum Wr.Wb 

S e g a l a p u j i d a n s y u k u r s e n a n t i a s a d i p a n j a t k a n k e h a d i r a t A l l a h S W T , 

k a r e n a a t a s r a h m a t d a n n i k m a t N y a j u a l a h . p e n u l i s t e l a h m e n y e l e s a i k a n s k r i p s i 

d e n g a n j u d u l : K E D U D U K A N P E N D A F T A R A N J A M I N A N F I D U C I A P A D A 

K A N T O R W I L A Y A H K E M E N T E R I A N H U K U M D A N H A M P R O P I N S I 

S U M A T E R A S E L A T A N , s e r t a S h a l a w a t d a n s a l a m d i s a m p a i k a n k e p a d a N a b i 

M u h a m m a d , S A W . 

D e n g a n s e g a l a k e r e n d a h a n h a t i d i a k u i b a h w a s k r i p s i i n i m a s i h b a n y a k 

m e n g a n d u n g k e l e m a h a n d a n k e k u r a n g a n . s e m u a i t u a d a l a h d i s e b a b k a n m a s i h 

k u r a n g n y a p e n g e t a h u a n d a n p e n g a l a m a n p e n u l i s , k a r e n a n y a m o h o n d i m a k l u m i . 
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BAB I 

P E N D A H U L U A N 

A . L a t a r B e l a k a n g 

P e m b a n g u n a n n a s i o n a l m e r u p a k a n r a n g k a i a n u p a y a p e m b a n g u n a n y a n g 

b e r k e s i n a m b u n g a n y a n g m e l i p u t i s e l u r u h k e h i d u p a n m a s y a r a k a t , b a n g s a d a n 

N e g a r a u n t u k m e l a k s a n a k a n t u g a s m e w u j u d k a n t u j u a n n a s i o n a l y a n g t e r m a s u k 

d a l a m p e m b u k a a n U n d a n g - U n d a n g D a s a r 1 9 4 5 , y a i t u : M e l i n d u n g i s e g e n a p 

b a n g s a I n d o n e s i a d a n s e l u r u h t u m p a h d a r a h I n d o n e s i a , m e m a j u k a n k e s e j a h t e r a a n 

u m u m , m e n c e r d a s k a n k e h i d u p a n b a n g s a s e r t a i k u t m e l a k s a n a k a n k e t e r t i b a n d u n i a 

y a n g b e r d a s a r k a n k e m e r d e k a a n , p e r d a m a i a n a b a d i d a n k e a d i l a n s o s i a l . 

P e m b a n g u n a n n a s i o n a l d i l a k s a n a k a n o l e h P e m e r i n t a h b e r s a m a 

m a s y a r a k a t . M a s y a r a k a t a d a l a h p e l a k u u t a m a p e m b a n g u n a n d a n P e m e r i n t a h 

b e r k e w a j i b a n u n t u k m e n g a r a h k a n , m e m b i m b i n g s e r t a m e n c i p t a k a n s u a s a n a y a n g 

m e n u n j a n g . K e g i a t a n m a s y a r a k a t d a n k e g i a t a n p e m e r i n t a h s a l i n g m e n g i s i d a n 

s a l i n g m e l e n g k a p i d a l a m s a t u k e s a t u a n l a n g k a h t e r c a p a i n y a t u j u a n p e m b a n g u n a n . 

P a d a m a s a s e k a r a n g i n i p e m b a n g u n a n d i t i n g k a t k a n d a l a m b i d a n g 
e k o n o m i . D i m a n a p e r e k o n o m i a n d i I n d o n e s i a m e n g a l a m i k e m u n d u r a n 
y a n g s a n g a t b e r a r t i a p a b i l a d i b a n d i n g k a n d e n g a n t a h u n - t a h u n 
s e b e l u m n y a . J i k a d i h u b u n g k a n d e n g a n k e a d a a n e k o n o m i d a l a m t a h i m -
t a h u n t e r a k h i r m e n j e l a n g t a h u n 1 9 9 7 d i m a n a p e r k e m b a n g a n e k o n o m i 
m e n g a l a m i h a m b a t a n d e n g a n a d a n y a k r i s i s m o n e t e r y a n g m e l a n d a 
h a m p i r s e l u r u h b e l a h a n d u n i a y a n g m e m p o r a k p o r a n d a k a n s e n d i - s e n d i 
p e r e k o n o m i a n . ' ^ 

' Rachmadi Usman, 2005, Persaingan U s a h a D i I n d o n e s i a , PT. 
Utama, Jakarta, hlm26. 
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P e r k e m b a n g a n e k o n o m i y a n g s e m a k i n b a i k m e n y e b a b k a n 

m e n i n g k a t n y a u s a h a d a l a m s e k t o r p e r b a n k a n m e n j a d i m e n i n g k a t . H a l t e r s e b u t 

d i t a n d a i d a n d i b u k t i k a n d e n g a n b a n y a k n y a p e m b e r i a n k r e d i t y a n g d i l a k u k a n o l e h 

p e r b a n k a n a t a u K r e d i t u r d e n g a n p a r a n a s a b a h n y a a t a u D e b i t u r . B a n k a d a l a h 

b a d a n u s a h a y a n g m e n g h i m p u n d a n a d a r i m a s y a r a k a t d a l a m b e n t u k s i m p a n a n 

d a n m e n y a l u r k a n k e p a d a m a s y a r a k a t d a l a m b e n t u k k r e d i t d a n a t a u b e n t u k - b e n t u k 

l a i n n y a d a l a m r a n g k a m e n i n g k a t k a n t a r a f h i d u p r a k y a t b a n y a k . S e b a g a i s a l a h 

s a t u u s a h a n y a a d a l a h m e m b e r i k a n f a s i l i t a s k r e d i t k e p a d a m a s y a r a k a t d a l a m 

b e n t u k p i n j a m a n u a n g . 

G u n a m e n j a m i n p e l u n a s a n u t a n g t e r s e b u t d i p e r l u k a n j a m i n a n b a g i 
K r e d i t u r , s a l a h s a t u b e n t u k p e n g a m a n k r e d i t y a n g p a l i n g m e n d a s a r d a l a m 
p e m b e r i a n f a s i l i t a s k r e d i t a n t a r a l a i n a d a l a h o b j e k j a m i n a n , d i s a m p i n g 
k e m a m p u a n s e o r a n g D e b i t u r . P e m b e r i a n f a s i l i t a s k r e d i t o l e h B a n k k e p a d a 
D e b i t u r s a n g a t d i p e r l u k a n u n t u k m e m p e r l u a s u s a h a D e b i t u r , s e s u a i d e n g a n 
f u n g s i n y a s e b a g a i p e n y a l u r k r e d i t . K r e d i t a d a l a h p e n y e d i a a n u a n g a t a u 
t a g i h a n y a n g d a p a t d i p e r s a m a k a n d e n g a n i t u , b e r d a s a r k a n p e r s e t u j u a n a t a u 
k e s e p a k a t a n p i n j a m - m e m i n j a m a n t a r a b a n k d e n g a n p i h a k l a i n y a n g 
m e w a j i b k a n p i h a k p e m i n j a m m e l u n a s i h u t a n g n y a s e t c l a h j a n g k a w a k t u 
t e r t e n t u d e n g a n p e m b e r i a n b u n g a . ^ * 

S e l a i n d a r i p i h a k p e r b a n k a n a t a u K r e d i t u r d a n D e b i t u r , d a l a m 

p e n g i k a t a n k r e d i t p r a k t i k p e r b a n k a n , k i t a m e n g e n a i P e n j a m i n a t a u P e m b e r i 

J a m i n a n s e r t a o b j e k j a m i n a n . P e n j a m i n a t a u P e m b e r i J a m i n a n d a p a t b e r u p a 

p e r o r a n g a n ( n a t u r a l p e r s o n ) a t a u k o r p o r a s i ( l e g a l p e r s o n ) a t a u b a d a n h u k u m . 

S e d a n g k a n o b j e k j a m i n a n a n t a r a t a i n b e r u p a b a r a n g y a n g t i d a k b e r g e r a k 
d a n b a r a n g b e r g e r a k , b a r a n g b e r w u j u d m a u p u n b a r a n g t i d a k b e r w u j u d , 
b e n d a y a n g t e l a h a d a m a u p u n y a n g a k a n a d a , n a m u n s e c a r a g a r i s b e s a r 
k i t a m e n g e n a i d u a m a c a m j a m i n a n , a n t a r a l a i n j a m i n a n p e r s e o r a n g a n a t a u 
j a m i n a n p r i b a d i {personal guarantee) d a n j a m i n a n k e b e n d a a n . D a r i s e k i a n 
b a n y a k j a m i n a n , j a m i n a n y a n g l e b i h d i m i n a t i o l e h B a n k a t a u K r e d i t u r 

Ibid, hlm.32. 
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a d a l a h j a m i n a n k e b e n d a a n . J a m i n a n k e b e n d a a n l e b i h m u d a h d i e k s e k u s i 
a p a b i l a D e b i t u r a t a u p e n j a m i n w a n p r e s t a s i a t a u c i d e r a j a n j i . ^ * 

H u k u m j a m i n a n s e n d i r i b e r s u m b e r d a r i U n d a n g - u n d a n g d a n p e r a t u r a n 

p e r u n d a n g - u n d a n g a n . P a s a l 1 1 3 1 K U H P e r d a t a a d a l a h s a l a h s a t u y a n g m e n g a t u r 

h u k u m j a m i n a n . P e r a t u r a n p e r u n d a n g - u n d a n g a n y a n g m e r u p a k a n p e l a k s a n a a n 

d a r i U n d a n g - u n d a n g y a n g m e n g a t u r t e n t a n g p e n j a m i n a n u t a n g k h u s u s n y a 

m e n g e n a i j a m i n a n fidusia a n t a r a I a i n d i a t u r o l e h P e r a t u r a n P e m e r i n t a h ( P P ) 

n o m o r 8 6 T a h u n 2 0 0 0 t e n t a n g T a t a C a r a P e n d a f t a r a n J a m i n a n F i d u s i a d a n B i a y a 

P e m b u a t a n A k t a J a m i n a n F i d u s i a . 

U n d a n g - u n d a n g d a n p e r a t u r a n - p e r a t u r a n y a n g m e n g a t u r t e n t a n g h u k u m 

j a m i n a n t e r s e b u t s a n g a t d i p e r l u k a n d a l a m p r a k t i k p e r b a n k a n d a l a m r a n g k a 

p e n g i k a t a n k r e d i t m e l a l u i o b j e k j a m i n a n b e n d a . J a m i n a n b e n d a a d a l a h j a m i n a n 

y a n g p a l i n g d i m i n a t i o l e h p i h a k K r e d i t u r , s a l a h s a t u j a m i n a n k e b e n d a a n t e r s e b u t 

a n t a r a l a i n b e r u p a o b j e k j a m i n a n b a r a n g b e r g e r a k y a n g d i i k a t d e n g a n j a m i n a n 

fidusia y a n g m e r u p a k a n p e n e l i t i a n p e n u l i s d a l a m h a l i n i . K e b e r a d a a n h u k u m 

j a m i n a n fidusia s a n g a t d i p e r l u k a n d a l a m r a n g k a p e n g i k a t a n j a m i n a n y a n g 

d i d a s a r k a n p a d a k e p e r c a y a a n d i m a n a b e n d a y a n g d i j a m i n k a n a t a u d i s e r a h k a n 

t e t a p b e r a d a d i t a n g a n P e m b e r i F i d u s i a a t a u D e b i t u r . P e m b e r i F i d u s i a a t a u D e b i t u r 

d a p a t b e r f u n g s i s e b a g a i p e m i n j a m p a k a i b a r a n g y a n g d i j a d i k a n j a m i n a n t e r s e b u t . 

F i d u s i a s e n d i r i b e r a s a l d a r i k a t a " f i d e s " y a n g b e r a r t i k e p e r c a y a a n . P e n y e r a h a n 

j a m i n a n y a n g d i d a s a r k a n p a d a k e p e r c a y a a n t e r s e b u t d i s e b u t s e b a g a i fiduciare 

eigendom overdracht a t a u fidusia a t a u j u g a d a l a m b a h a s a I n g g r i s d i k e n a l d e n g a n 

Adrian Sutedi, 2009, H u k u m H a k T a n g g u n g a n , Sinar Gmfika. Jakarta, hlm.3. 
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i s t i l a h Fiduciary Transfer of Ownership, y a n g k e b e r a d a a n n y a t e r s e b u t d i d a s a r k a n 

p a d a y u r i s p r u d e n s i . J a m i n a n f i d u s i a m e r u p a k a n h a k k e b e n d a a n y a n g m e m p u n y a i 

h a k y a n g d i d a h u l u k a n t e r h a d a p K r e d i t u r l a i n n y a u n t u k m e n g a m b i l p e l u n a s a n 

p i u t a n g n y a d a r i h a s i l e k s e k u s i b e n d a y a n g m e n j a d i j m n i n a n f i d u s i a , a p a b i l a 

P e m b e r i F i d u s i a a t a u D e b i t u r w a n p r e s t a s i a t a u c i d e r a j a n j i . S e l a i n i t u P e n e r i m a 

F i d u s i a m e r u p a k a n K r e d i t u r s e p a r a t i s . S e b e l u m b e r l a k u n y a U n d a n g - u n d a n g 

n o m o r 4 2 T a h u n 1 9 9 9 t e n t a n g J a m i n a n F i d u s i a , l e m b a g a f i d u s i a d i a t u r d a l a m 

U n d a n g - u n d a n g n o m o r 4 T a h u n 1 9 9 2 t e n t a n g P e r u m a h a n d a n P e r m u k i m a n d a n 

U n d a n g - u n d a n g n o m o r 1 6 T a h u n 1 9 8 5 t e n t a n g R u m a h S u s u n . S e b e l u m 

b e r l a k u n y a U n d a n g - u n d a n g n o m o r 4 2 T a h u n 1 9 9 9 t e n t a n g J a m i n a n F i d u c i a 

t e r d a p a t b a n y a k k e l e m a h a n - k e l e m a h a n t e n t a n g l e m b a g a j a m i n a n f i d u s i a a n t a r a 

l a i n s e b a g a i b e r i k u t : 

1 . T i d a k a d a n y a p e n d a f t a r a n ; d n g a n t i d a k a d a n y a p e n d a f t a r a n , d a p a t 
m e n y e b a b k a n t i d a k a d a n y a k e a d i l a n d a n k e p a s t i a n h u k u m . 

2 . T i d a k a d a n y a p u b l i s i t a s ; D e n g a n t i d a k d i d a f t a r k a n n y a o b j e k j a m i n a n 
f i d u s i a y a n g d i j a d i k a n j a m i n a n fidusia, m a k a a k a n m e r u g i k a n p i h a k 
k e t i g a , k a r e n a p i h a k k e t i g a t i d a k m e n g e t a h u i a p a k a h o b j e k j a m i n a n 
fidusia i t u s e d a n g d i b e b a n i o b j e k j a m i n a n fidusia a t a u t i d a k . 

3 . A d a n y a fidusia u l a n g ; D e n g a n t i d a k a d a n y a p e n d a f t a r a n t e r h a d a p 
j a m i n a n F i d u s i a , d a p a t m e n g a k i b a t k a n a d a n y a fidusia u l a n g . 

A d a n y a k e l e m a h a n - k e l e m a h a n t e r s e b u t d i a t a s , d a p a t d i t u t u p i d a n 

d i l e n g k a p i d e n g a n k e h a d i r a n U n d a n g - u n d a n g t e n t a n g J a m m a n F i d u s i a . 

P a d a m u l a n y a l e m b a g a j a m i n a n fidusia d i k e n a l d a l a m h u k u m R o m a w i 

y a n g d i k e n a l d e n g a n fiducia cum creditore contracta, d i m a n a b a r a n g - b a r a n g 

D e b i t u r d i s e r a h k a n k e p a d a K r e d i t u r u n t u k s u a t u j a m i n a n . S e l a i n i t u d i R o m a w i 

Tan Kamelo, 2006, H u k u m J a m m a n F i d u c i a Statu Kebutuhan Yang D i d a m b a k a n , 
Alumni, Bandung, hlm.21. 
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d i k e n a l j u g a d e n g a n n a m a Fidusia Cum Amico Contracta, d a n d i I n d o n e s i a u n t u k 

j a m i n a n b a r a n g b e r g e r a k d i k e n a l d e n g a n i s t i l a h g a d a i ( p a n d ) s e d a n g k a n u n t u k 

b a r a n g t i d a k b e r g e r a k d i s e b u t d e n g a n H i p o t i k , y a n g s e k a r a n g d i k e n a l d e n g a n H a k 

T a n g g u n g a n . U n t u k p e r t a m a k a l i n y a d i I n d o n e s i a p e r i s t i w a j a m i n a n f i d u s i a 

d i p u t u s o l e h M a h k a m a h A g u n g ( M A ) d a l a m p e r k a r a Bataafsche Petroleum 

Maatschappij (BPM) V. Pedro Clignett t e r t a n g g a l 1 8 A g u s t u s 1 9 3 2 . K e w a j i b a n 

p e m b e b a n a n o b j e k j a m i n a n f i d u s i a d a n k e w a j i b a n p e n d a f t a r a n j a m i n a n f i d u s i a 

t e l a h d i a t u r d a l a m U n d a n g - U n d a n g R e p u b l i k I n d o n e s i a N o m o r 4 2 T a h u n 1 9 9 9 

t e n t a n g J a m i n a n F i d u s i a . 

K e w a j i b a n p e m b e b a n a n o b j e k j a m i n a n f i d u s i a b e r i k u t p e n d a f t a r a n n y a 

t e r s e b u t s a n g a t d i p e r l u k a n m e n g i n g a t a d a n y a k e m u n g k i n a n k e l a l a i a n d a r i p a r a 

p i h a k t e r h a d a p p e m b e b a n a n o b j e k j a m i n a n f i d u s i a b e r i k u t p e n d a f t a r a n n y a . S a l a h 

s a t u a k i b a t h u k u m y a n g t i m b u l a p a b i l a j a m i n a n f i d u s i a t i d a k d i d a f t a r k a n a d a l a h 

p e r j a n j i a n j a m i n a n f i d u s i a b e r s i f a t p e r s e o r a n g a n (persoonlijke karakter). S e l a i n 

i t u P e n e r i m a F i d u s i a a k a n m e n g a l a m i k e s u l i t a n u n t u k m e n g e k s e k u s i , a p a b i l a 

P e m b e r i F i d u s i a a t a u D e b i t u r w a n p r e s t a s i a t a u c i d e r a j a n j i , k a r e n a d a l a m 

U n d a n g - u n d a n g J a m i n a n F i d u s i a t e l a h d i j e l a s k a n b a h w a a p a b i l a P e m b e r i F i d u s i a 

a t a u D e b i t u r w a n p r e s t a s i m a k a b e n d a y a n g m e n j a d i o b j e k j a m i n a n f i d u s i a d a p a t 

d i e k s e k u s i d e n g a n c a r a p e l a k s a n a a n t i t l e e k s e k u t o r i a l , p e n j u a l a n b e n d a y a n g 

m e n j a d i o b j e k j a m i n a n f i d u s i a d a n p e n j u a l a n d i b a w a h t a n g a n . P a r a p i h a k y a n g 

d e n g a n s e n g a j a a t a u k a r e n a k e l a l a i a n n y a t e r s e b u t a n t a r a l a i n d i s e b a b k a n o l e h 

P e m b e r i F i d u s i a a t a u D e b i t u r , P e n e r i m a F i d u s i a a t a u K r e d i t u r s e r t a N o t a r i s . 

K e l a l a i a n t e r s e b u t t e n t u s a j a d a p a t m e r u g i k a n s a l a h s a t u p i h a k a t a u p i h a k k e t i g a 
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y a n g b e r k e p e n t i n g a n a t a u d e n g a n k a t a I a i n m e l a n g g a r k e t e n t u a n y a n g d i m a k s u d 

d a l a m U n d a n g - u n d a n g J a m i n a n F i d u s i a . S e g a l a b e n t u k k e l a l a i a n a t a u a d a n y a 

k e s e n g a j a a n t e r h a d a p p e m b e b a n a n o b j e k j a m i n a n f i d u s i a d a n p e n d a f t a r a n 

j a m i n a n fidusia b a i k y a n g d i s e b a b k a n o l e h P e m b e r i F i d u s i a , P e n e r i m a F i d u s i a 

a t a u N o t a r i s d a p a t d i a n g g a p m e l a k u k a n s u a t u p e r b u a t a n m e l a n g g a r h u k u m . 

K e l a l a i a n a t a u k e s e n g a j a a n t e r s e b u t d a p a t t e r j a d i , k a r e n a U n d a n g - u n d a n g 

J a m i n a n F i d u s i a t i d a k m e r i n c i l e b i h t e g a s s a m p a i k a p a n p e n d a f t a r a n j a m i n a n 

fidusia t e r s e b u t h a r u s d i d a f t a r k a n , s e t e l a h P e m b e r i F i d u s i a d a n P e n e r i m a F i d u s i a 

m e n a n d a t a n g a n i a k t a J a m i n a n F i d u s i a d i h a d a p a n N o t a r i s . 

B e r t i t i k t o l a k d a r i u r a i a n d a l a m l a t a r b e l a k a n g d i a l a s , m a k a p e n u l i s 

b e r k e i n g i n a n u n t u k m e m b a h a s n y a l e b i h j e l a s d a l a m s k r i p s i i n i y a n g d i b e r i j u d u l : 

KEDUDUKAN PENDAFTARAN JAMINAN FIDUCIA PADA KANTOR 

W I L A Y A H K E M E N T E R I A N HUKUM DAN HAM PROPINSI 

S U M A T E R A S E L A T A N . 

B. Permasalahan 

B e r d a s a r k a n u r a i a n d a l a m l a t a r b e l a k a n g t e r s e b u t , m a k a y a n g m e n j a d i 

p e r m a s a l a h a n d a l a m s k r i p s i i n i a d a l a h s e b a g a i b e r i k u t : 

1 . B a g a i m a n a k a h k e d u d u k a n p e n d a f t a r a n j a m i n a n fiducia p a d a K a n t o r W i l a y a h 

K e m e n t e r i a n H u k u m d a n H A M P r o p i n s i S u m a t e r a S e l a t a n ? 

2 . A p a k a h a k i b a t h u k u m a p a b i l a j a m i n a n fiducia t e r s e b u t t i d a k d i d a f t a r k a n ? 

C . Ruang Lingkup dan Tujuan 

A g a r p e m b a h a s a n d a l a m p e n u l i s a n s k r i p s i i n i t e r a r a h p a d a 

p e r m a s a l a h a n y a n g a d a , m a k a d i p a n d a n g p e r l u u n t u k m e m b u a t b a t a s a n d a l a m 
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n i a n g l i n g k u p p e m b a h a s a n , u n t u k i t u p e m b a h a s a n d i b a t a s i p a d a k e d u d u k a n 

p e n d a f t a r a n j a m i n a n f i d u c i a p a d a K a n t o r W i l a y a h K e m e n t e r i a n H u k u m d a n 

H A M P r o p i n s i S u m a t e r a S e l a t a n d a n a k i b a t h u k u m a p a b i l a j a m i n a n f i d u c i a 

t e r s e b u t t i d a k d i d a f t a r k a n . 

T u j u a n p e n e l i t i a n a d a l a h u n t u k m e n g e t a h u i d e n g a n j e l a s t e n t a n g h a l - h a l 

y a n g b e r s a n g k u t p a u t d e n g a n : 

1. K e d u d u k a n p e n d a f t a r a n j a m i n a n fiducia p a d a K a n t o r W i l a y a h K e m e n t e r i a n 

H u k u m d a n H A M P r o p i n s i S u m a t e r a S e l a t a n . 

2 . A k i b a t h u k u m a p a b i l a j a m i n a n fiducia t e r s e b u t t i d a k d i d a f t a r k a n . 

K e g u n a a n p e n e l i t i a n u n t u k m e n a m b a h i l m u p e n g e t a h u a n d a n w a w a s a n 

p e n u l i s d a l a m p e r k e m b a n g a n h u k u m p a d a u m u m n y a d a n I n s t a n s i t e r k a i t 

m e n g e n a i p e n d a f t a r a n fiducia p a d a K a n t o r W i l a y a h K e m e n t e r i a n H u k u m d a n 

H A M P r o p i n s i S u m a t e r a S e l a t a n . 

D. Metode Penelitian 

U n t u k m e m b a h a s p e r m a s a l a h a n y a n g d i k e m u k a k a n d i a t a s , m a k a 

p e n u l i s a k a n m e n g g u n a k a n m e t o d e s e b a g a i b e r i k u t : 

1. M e t o d e P e n d e k a t a n 

M a s a l a h d a l a m p e n u l i s a n i n i d i l a k u k a n s e c a r a y u r i d i s n o r m a t i f y a i t u d e n g a n 

m e n g k a j i k e t e n t u a n p e r u n d a n g - u n d a n g a n b e s e r t a p e r a t u r a n - p e r a t u r a n 

p e l a k s a n a a n n y a y a n g m e m p u n y a i h u b u n g a n l a n g s u n g d e n g a n p e r m a s a l a h a n 

d a l a m p e n u l i s a n s k r i p s i i n i . 

2 . S u m b e r D a t a 
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D a l a m p e n e l i t i a n i n i p e n u l i s m e n g g u n a k a n s u m b e r d a t a y a n g b e r a s a l d a r i d a t a 

s c k u n d c r . D a t a s c k u n d c r i n i m e r u p a k a n s t u d i k e p u s t a k a a n y a n g m e m p e l a j a r i 

d a n m e m a h a m i b e r b a g a i t e o r i d a l a m l i t e r a t u r , U n d a n g - U n d a n g , m a j a l a h d a n 

d a t a l a i n n y a . S e l a n j u t n y a d a t a p r i m e r d i p e r o l e h m e l a l u i w a w a n c a r a s e c a r a 

l a n g s u n g p a d a k a n t o r H u k u m d a n H A M P r o p i n s i S u m a t e r a S e l a t a n . 

3 . T e k n i k P e n g u m p u l a n D a t a 

P e n g u m p u l a n d a t a d i l a k u k a n d e n g a n c a r a s t u d i d o k u m e n a s i d e n g a n c a r a 

m e n g h i m p u n , m e m b a c a d a n m e n e l a a h b e r b a g a i b e n t u k b a h a n p u s t a k a b a i k 

b e r u p a b u k u , d i k t a t , p e r u n d a n g - u n d a n g a n m a u p u n m a j a l a h i l m i a h s e r t a 

m a j a l a h - m a j a l a h l a i n n y a . . 

4 . A n a l i s i s D a t a 

D a l a m p e n e l i t i a n i n i p e n u l i s m e n g g u n a k a n a n a l i s i s d a t a s e c a r a deskrifiif 

kualitatif y a i t u a n a l i s i s y a n g d i l a k u k a n t i d a k d e n g a n m e n g g u n a k a n 

p e r h i t u n g a n s t a t i s t i k m e l a i n k a n d e n g a n c a r a m e n j e l a s k a n , y a n g s e l a n j u t n y a 

d i r u m u s k a n d a l a m k e s i m p u l a n . 
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BAB I I 

TINJAUAN PUSTAKA 

A. Pengertian dan Macam-macam Jaminan 

I s t i l a h j a m i n a n m e r u p a k a n t e r j e m a h a n d a r i b a h a s a B e l a n d a , y a i t u 

zekerheid a t a u cautie zekerheid a t a u cautie m e n c a k u p s e c a r a u m u m c a r a - c a r a 

k r e d i t u r m e n j a m i n d i p e n u h i n y a t a g i h a n n y a , d i s a m p i n g p e r t a n g g u n g a n j a w a b 

u m u m d e b i t u r t e r h a d a p b a r a n g - b a r a n g n y a . ^ * S e l a i n i s t i l a h j a m i n a n , d i k e n a l j u g a 

d e n g a n a g u n a n . I s t i l a h a g u n a n d a p a t d i l i h a t d i d a l a m P a s a l 1 a n g k a 2 3 U n d a n g -

U n d a n g N o m o r 1 0 T a h u n 1 9 9 8 t e n t a n g P e r u b a h a n a t a s U n d a n g - U n d a n g N o m o r 7 

T a h u n 1 9 9 2 t e n t a n g P e r b a n k a n , y a i t u a g u n a n a d a l a h : " J a m i n a n t a m b a h a n 

d i s e r a h k a n d e b i t u r k e p a d a b a n k d a l a m r a n g k a m e n d a p a t k a n f a s i l i t a s k r e d i t a t a u 

p e m b i a y a a n b e r d a s a r k a n n p r i n s i p s y a r i a h . " 

T u j u a n a g u n a n a d a l a h u n t u k m e n d a p a t k a n f a s i l i t a s d a r i b a n k . J a m i n a n i n i 

d i s e r a h k a n o l e h d e b i t u r k e p a d a b a n k . J a d i u n s u r - u n s u r d a r i a g u n a n a d a l a h : 

1 . J a m i n m i t a m b a h a n ; 

2 . D i s e r a h k a n o l e h d e b i t u r k e p a d a b a n k ; 

3 . U n t u k m e n d a p a t k a n f a s i l i t a s k r e d i t a t a u p e m b i a y a a n . ^ 

D i d a l a m S e m i n a r B a d a n P e m b i n a a n H u k u m N a s i o n a l y a n g 

d i s e l e n g g a r a k a n d i Y o g y a k a r t a , d a r i t a n g g a l 2 0 s / d 3 0 J u l i 1 9 7 7 d i s i m p u l k a n 

p e n g e r t i a n j a m i n a n , y a i t u J a m i n a n a d a l a h " M e n j a m i n d i p e n u h i n y a k e w a j i b a n 

Subekti, 1996, J a m i n a n - J a m i n a n Untuk P e m b e r i a n K r e d i t M e n u r u t H u h i m J n d & H e t i p y ' / ^ \ 
Citra Aditya Bakti, hlm.71 ; -f y^4\fd^_Ji 

**/6id.,hlm.73. ; ^ f-^i\f/%^ S 

{ G . % - ^ ^ ; > m # 
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y a n g d a p a t d i n i l a i d e n g a n u a n g y a n g t i m b u l d a r i s u a t u p e r i k a t a n h u k u m . O l e h 

k a r e n a i t u , h u k u m j a m i n a n e r a t s e k a l i d e n g a n h u k u m b e n d a " . 

H a r t o n o H a d i s o e p r a p t o b e r p e n d a p a t b a h w a y a n g d i m a k s u d d e n g a n 

j a m i n a n a d a l a h : " S e s u a t u y a n g d i b e r i k a n k e p a d a k r e d i t u r u n t u k m e n i m b u l k a n 

k e y a k i n a n b a h w a d e b i t u r a k a n m e m e n u h i k e w a j i b a n y a n g d a p a t d i n i l a i d e n g a n 

u a n g y a n g t i m b u l d a r i s u a t u p e r i k a t a n " . ^ * 

J a d i k o m p o n e n d a r i j a m i n a n a t a s d e f i n i s i d i a t a s a d a l a h : 

1. P e m e n u h a n k e w a j i b a n k e p a d a k r e d i t u r ; 

2 . W u j u d d a r i j a m i n a n h a r u s d a p a t d i n i l a i d e n g a n u a n g 

3 . T i m b u l n y a j a m i n a n k a r e n a a d a n y a p e r i k a t a n a n t a r a d e b i t u r d e n g a n 

k r e d i t u r . ^ * 

I s t i l a h y a n g d i g u n a k a n o l e h M . B a h s a n a d a l a h j a m i n a n . l a b e r p e n d a p a t 

b a h w a j a m i n a n a d a l a h " S e g a l a s e s u a t u y a n g d i t e r i m a k r e d i t u r d a n d i s e r a h k a n 

d e b i t u r u n t u k m e n j a m i n s u a t u u t a n g p i u t a n g d a l a m m a s y a r a k a t " . ^ * 

A l a s a n d i g u n a k a n i s t i l a h j a m i n a n a d a l a h : 

1. T e l a h l a z i m d i g u n a k a n d a l a m b i d a n g I l m u H u k u m d a l a m h a l i n i 
b e r k a i t a n d e n g a n p e n y e b u t a n - p e n y e b u t a n s e p e r t i h u k u m 
j a m i n a n , l e m b a g a j a m i n a n , j a m i n a n k e b e n d a a n , j a m i n a n p e r o r a n g a n , 
h a k j a m i n a n d a n s e b a g a i n y a . 

2 . T e l a h d i g u n a k a n d a l a m b e b e r a p a p e r a t u r a n p e r u n d a n g - u n d a n g a n 
t e n t a n g l e m b a g a j a m i n a n , s e p e r t i y a n g t c r c a n t u m d a l a m U n d a n g -
U n d a n g - U n d a n g H a k T a n g g u n g a n d a n J a m i n a n F i d u s i a . " * * 

P a d a d a s a m y a , j e n i s j a m i n a n d a p a t d i b e d a k a n m e n j a d i d u a m a c a m , y a i t u : 

^ Hartono Hadisoeprapto, 2004, Pokok-Pokok Hukum P e r i k a t a n dan Hukum J a m m a n , 
Liberty, Yogyakarta, Hlm.50 

Ibid., Hlm..52. 
''/A/d., Hlni.53. 

I b i d . , Hlm.54. 
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1 , J a m i n a n m a t e n i l ( k e b e n d a a n ) , d a n 

2 . J a m i n a n i n m a t e r i i l ( p e r o r a n g a n ) . 

J a m i n a n m a t e r i i l ( k e b e n d a a n ) a d a l a h j a m i n a n y a n g b e r u p a h a k m u t l a k 

a t a s s u a t u b e n d a y a n g m e m p u n y a i c i r i - c i r i d a n m e m p u n y a i h u b u n g a n l ^ g s u n g 

a t a s b e n d a t e r t e n t u , d a p a t d i p e r t a h a n k a n t e r h a d a p s i a p a p u n , s e l a l u m e n g i k u t i 

b e n d a n y a d a n d a p a t d i a l i h k a n . J a m i n a n i n m a t e r i i l ( p e r o r a n g a n ) a d a l a h j a m i n a n 

y a n g m e n i m b u l k a n h u b u n g a n l a n g s u n g p a d a p e r o r a n g a n t e r t e n t u , h a n y a d a p a t 

d i p e r t a h a n k a n t e r h a d a p h a r t a k e k a y a a n d e b i t u r p a d a u m u m n y a . 

J a m i n a n k e b e n d a a n d a p a t d i l a k u k a n p e m b e b a n a n d e n g a n : 

1 . G a d a i ( p a n d ) , y a n g d i a t u r d i d a l a m B a b 2 0 B u k u I I K U H P e r d a t a ; 

2 . H i p o t e k , y a n g d i a t u r d a l a m B a b 2 1 B u k u I I K U H P e r d a t a ; 

3 . C r e d i t v e r b a n d , y a n g d i a t u r d a l a m S t b . 1 9 0 8 N o m o r 5 4 2 s e b a g a i m a n a 

t e l a h d i u b a h d e n g a n S t b . 1 9 3 7 N o m o r 1 9 0 ; 

4 . H a k T a n g g u n g a n , s e b a g a i m a n a y a n g d i a t u r d a l a m U U N o m o r 4 

T a h u n 1 9 9 6 ; 

5 . J a m i n a n F i d u s i a , s e b a g a i m a n a y a n g d i a t u r d i d a l a m U U N o m o r 4 2 

T a h u n 1 9 9 9 . 

S e d a n g y a n g t e r m a s u k j a m i n a n p e r o r a n g a n a d a l a h : 

1 . P e n a n g g u n g ( b o r g ) a d a l a h o r a n g I a i n y a n g d a p a t d i t a g i h ; 

2 . T a n g g u n g - m e n a n g g u n g , y a n g s e r u p a d e n g a n t a n g g u n g r e n t e n g ; 

3 . P e r j a n j i a n g a r a n s i . 

D a r i k e d e l a p a n j e n i s j a m i n a n t e r s e b u t d i a t a s y a n g m a s i h b e r l a k u a d a l a h : 

1 . G a d a i 
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2 . H a k T a n g g u n g a n 

3 . J a m i n a n F i d u s i a 

4 . B o r g 

5 . T a n g g u n g - m e n a n g g u n g 

6 . P e r j a n j i a n g a r a n s i 

S e d a n g k a n h i p o t e k d a n c r e d i t v e r b a n d s u d a h t i d a k b e r l a k u l a g i , k a r e n a 

t e l a h d i c a b u t d e n g a n U U N o m o r 4 T a h u n 1 9 9 6 t e n t a n g H a k T a n g g u n g a n a t a s 

T a n a h B e s e r t a B e n d a - B e n d a y a n g B e r k a i t a n d e n g a n T a n a h . 

P a d a p r i n s i p n y a t i d a k s e m u a b e n d a j a m i n a n d a p a t d i j a m i n k a n p a d a 

l e m b a g a p e r b a n k a n a t a u p u n l e m b a g a k e u a n g a n n o n b a n k , n a m u n b e n d a y a n g 

d a p a t d i j a m i n k a n a d a l a h b c n d a - b e n d a y a n g h a r u s m e m e n u h i s y a r a t - s y a r a t 

t e r t e n t u . S y a r a t - s y a r a t b e n d a j a m i n a n y a n g b a i k d a n l a z i m d i g u n a k a n a d a l a h : 

1 . D a p a t s e c a r a m u d a h m e m b a n t u p e r o l e h a n k r e d i t i t u o l e h p i h a k y a n g 
m e m e r l u k a n n y a ; 

2 . T i d a k m e l e m a h k a n p o t e n s i ( k e k u a s a a n ) s i p e n c a r i k r e d i t u n t u k 
m e l a k u k a n a t a u m e n e r u s k a n u s a h a n y a ; 

3 . M e m b e r i k a n k e p a s t i a n k e p a d a s i k r e d i t u r , d a l a m a r t i b a h w a b a r a n g 
j a m i n a n s e t i a p w a k t u t e r s e d i a u n t u k d i e k s e k u s i , b i l a p e r l u d a p a t 
d e n g a n m u d a h u n t u k d i u a n g k a n g u n a m e l u n a s i h u t a n g n y a s i p e n e r i m a 
( p e n g a m b i l ) k r e d i t . " * 

J a m i n a n m e m p u n y a i k e d u d u k a n d a n m a n f a a t y a n g s a n g a t p e n t i n g d a l a m 

m e n u n j a n g p e m b a n g u n a n e k o n o m i . K a r e n a k e b e r a d a a n l e m b a g a i n i d a p a t 

m e m b e r i k a n m a n f a a t b a g i k r e d i t u r m a u p u n d e b i t u r . M a n f a a t b a g i k r e d i t u r i a l a h : 

1 . T e r w u j u d n y a k e a m a n a n t e r h a d a p t r a n s a k s i d a g a n g y a n g d i t u t u p 

2 . M e m b e r i k a n k e p a s t i a n h u k u m b a g i k r e d i t u r 

"* Sri Soedewi Masjchoen Sotwan, 1998,. H u k u m P e r d a t a , H a k J a m i n a n Atas T a n a h , 
Liberty, Yogyakarta, Him. 46 
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B a g i d e b i t u r d e n g a n a d a n y a b e n d a j a m i n a n i t u d a p a t m e m p e r o l e h f a s i l i t a s 

k r e d i t d a r i b a n k d a n t i d a k k h a w a t i r d a l a m m e n g e m b a n g k a n u s a h a n y a . K e a m a n a n 

m o d a l a d a l a h d i m a k s u d k a n u n t u k k r e d i t a t a u m o d a l y a n g d i s e r a h k a n o l e h 

k r e d i t u r k e p a d a d e b i t u r t i d a k m e r a s a t a k u t a t a u k h a w a t i r t i d a k d i k e m b a l i k ^ n y a 

m o d a l t e r s e b u t . M e m b e r i k a n k e p a s t i a n h u k u m d a n m e m b e r i k a n k e p a s t i a n b a g i 

p i h a k k r e d i t u r m a u p u n d e b i t u r . 

K e p a s t i a n b a g i k r e d i t u r a d a l a h k e p a s t i a n u n t u k m e n e r i m a p e n g e m b a l i a n 

p o k o k k r e d i t d a n b u n g a d a r i d e b i t u r . S e d a n g k a n b a g i d e b i t u r a d a l a h k e p a s t i a n 

u n t u k m e n g e m b a l i k a n p o k o k k r e d i t d a n b u n g a y a n g d i t e n t u k a n . D i s a m p i n g i t u , 

b a g i d e b i t u r a d a l a h a d a n y a k e p a s t i a n b e r u s a h a . K a r e n a d e n g a n m o d a l y a n g 

d i m i l i k i n y a d a p a t m e n g e m b a n g k a n b i s n i s n y a l e b i h l a n j u t . A p a b i l a d e b i t u r t i d a k 

m a m p u d a p a t m e n g e m b a l i k a n p o k o k k r e d i t d a n b u n g a , b a n k a t a u p e m i l i k m o d a l 

d a p a t m e l a k u k a n e k s e k u s i t e r h a d a p b e n d a j a m i n a n . N i l a i b e n d a j a m i n a n b i a s a n y a 

p a d a s a a t d i l a k u k a n t a k s i r a n n i l a i n y a l e b i h t i n g g i j i k a d i b a n d i n g k a n p o k o k d a n 

b u n g a y a n g t e r t u n g g a k . P a d a d a s a m y a p e r j a n j i a n k e b e n d a a n d a p a t d i b e d a k a n 

m e n j a d i d u a ( 2 ) m a c a m , y a i t u : 

1. P e r j a n j i a n p o k o k y a i t u p e r j a n j i a n y a n g m e l a h i r k a n u t a n g p i u t a n g 
a n t a r a d e b i t u r d a n k r e d i t u r , p e r j a n j i a n p o k o k m e r u p a k a n p e r j a n j i a n 
u n t u k m e n d a p a t k a n f a s i l i t a s k r e d i t d a r i l e m b a g a p e r b a n k a n a t a u 
l e m b a g a k e u a n g a n n o n b a n k . 

2 . P e r j a n j i a n a c c e s o i r ; P e r j a n j i a n y a n g b e r s i f a t t a m b a h a n d a n d i k a i t k a n 
d e n g a n p e r j a n j i a n p o k o k . M i s a l p e r j a n j i a n a c c e s o i r i n i a d a l a h 
p e i j a n j i a n p e m b e b a n a n j a m i n a n , s e p e r t i p e i j a n j i a n g a d a i , t a n g g u n g a n , 
d a n fidusia.'^* 

' A. Hamzah dan Senjun Manulang,l987, Lembaga F i d u s i a dan P e n e r a p a n r ^ a di 
I n d o n e s i a , Indonesia Hill, Co, Jakarta, Him.14. 
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J a d i s i f a t p e r j a n j i a n a c c e s o i r , y a i t u m e n g i k u t i p e r j a n j i a n p o k o k . D a l a m 

p a s a l 4 U n d a n g - U n d a n g J a m i n a n F i d u s i a s e c a r a t e g a s d i n y a t a k a n b a h w a j a m i n a n 

fidusia m e r u p a k a n p e r j a n j i a n a s s e s o i r d a r i s u a t u p e r j a n j i a n p o k o k y a n g 

m e n i m b u l k a n k e w a j i b a n b a g i p a r a p i h a k u n t u k m e m e n u h i s u a t u p r e s t a s i y a n g 

b e r u p a m e m b e r i k a n s e s u a t u , b e r b u a t s e s u a t u , a t a u t i d a k b e r b u a t s e s u a t u , y a n g 

d a p a t d i n i l a i d e n g a n u a n g . M a k a s e b a g a i p e r j a n j i a n a s s e s o i r , p e r j a n j i a n j a m i n a n 

fidusia m e m i l i k i s i f a t s e b a g a i b e r i k u t : 

a. S i f a t k e t e r g a n t u n g a n t e r h a d a p p e r j a n j i a n p o k o k ; 
b . K e a b s a h a n n y a s e m a t a - m a t a d i t e n t u k a n o l e h s a h t i d a k n y a p e r j a n j i a n 

p o k o k ; 
c. S e b a g a i p e r j a n j i a n b e r s y a r a t , m a k a h a n y a d a p a t d i l a k s a n a k a n j i k a 

k e t e n t u a n y a n g d i s y a r a t k a n d a l a m p e r j a n j i a n p o k o k t e l a h a t a u t i d a k 
d i p e n u h i . ' " * * 

D e n g a n d e m i k i a n p e r j a n j i a n j a m i n a n fidusia h a n y a m e r u p a k a n p e r j a n j i a n 

a s s e s o i r . B i a s a n y a d a l a m m e m b e r i k a n p i n j a m a n u a n g , k r e d i t u r m e n c a n t u m k a n 

k e t e n t u a n b a h w a d e b i t u r d a n k r e d i t u r s e c a r a b e r s a m a - s a m a , b e r k e w a j i b a n u n t u k 

m e n y e r a h k a n b a r a n g - b a r a n g t e r t e n t u k e p a d a k r e d i t u r ( s e b a g a i p e n e r i m a fidusia), 

u n t u k m e n j a m i n p e l u n a s a n s e l u r u h u t a n g d e b i t u r t e r s e b u t . 

H u b u n g a n h u k u m a n t a r a p e m b e r i fidusia d e n g a n p e n e r i m a fidusia a d a l a h 

h u b u n g a n p e r i k a t a n y a n g s u m b e m y a a d a l a h p e r j a n j i a n . B e r d a s a r k a n h u b u n g a n 

i n i , k r e d i t u r b e r h a k u n t u k m e n u n t u t p e n y e r a h a n b a r a n g j a m i n a n ( s e c a r a 

constitutum possessorium) d a r i d e b i t u r , y a n g b e r k e w a j i b a n m e m e n u h i n y a . J a d i 

p e r i k a t a n j a m i n a n fidusia m e m p a k a n p e r i k a t a n u n t u k m e m b e r i k a n s e s u a t u , 

k a r e n a d e b i t u r m e n y e r a h k a n s u a t u b a r a n g ( s e c a r a constitutum possessorium) 

Sri Soedewi Masjchoen Sofwan, Op.Cit., Hlm.4I. 
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k e p a d a k r e d i t u r . P e r i k a t a n p e n j a m i n a n f i d u s i a m e r u p a k a n p e r i k a t a n d e n g a n 

s y a r a t b a t a l , k a r e n a k a l a u u t a n g n y a d i l u n a s i m a k a h a k j a m i n a n n y a h a p u s . 

D a i a m j a m i n a n f i d u s i a j u g a a k a n m e l a h i r k a n s u t u h u b u n g a n h u k u m 

k e b e n d a a n j u r a i n r e a i i e n a , y a n g s e c a r a h u k u m j u g a d i b e r i k a n b e r b a g a i m a c a m 

s i f a t k e b e n d a a n y a n g a n t a r a l a i n m e l i p u t i s i f a t droit de preference, y a i t u h a k 

p e n e r i m a f i d u s i a u n t u k m e n g a m b i l p e l u n a s a n p i u t a n g n y a a t a s h a s i l e k s e k u s i 

b e n d a y a n g m e n j a d i o b j e k j a m i n a n f i d u s i a . H a k u n t u k m e n g a m b i l p e l u n a s a n i n i 

m e n d a h u l u i k r e d i t u r - k r e d i t u r l a i n n y a . B a h k a n s e k a l i p u n p e m b e r i f i d u s i a 

d i n y a t a k a n p a i l i t a t a u d i l i k u i d a s i , h a k y a n g d i d a h u l u k a n d a r i p e n e r i m a f i d u s i a 

t i d a k h a p u s k a r e n a b e n d a y a n g m e n j a d i o b j e k j a m i n a n f i d u s i a t i d a k t e r m a s u k 

d a l a m h a r t a p a i l i t p e m b e r i f i d u s i a . 

D e n g a n h a k k e b e n d a a n , j a m i n a n f i d u s i a t u n d u k p a d a p e n c a t a t a n d a n 

p u b l i s i t a s y a n g d i w a j i b k a n d a l a m h u k u m k e b e n d a a a n . D e n g a n a d a n y a s i s t e m 

p e n c a t a t a n d a n p u b l i s i t a s , m a k a p e m e g a n g f i d u s i a m e m i l i k i s e g a l a m a c a m h a k 

y a n g d i b e r i k a n b a g i p e m e g a n g h a k j a m i n a n k e b e n d a a n , s e b a g a i m a n a h a l n y a h a k -

h a k y a n g d i m i l i k i o l e h p e m e g a n g h a k j a m i n a n k e b e n d a a n d a l a m b e n t u k g a d a i , 

h i p o t i k d a n h a k t a n g g u n g a n . S e s u a i d e n g a n k e t e n t u a n p a s a l 2 8 U n d a n g - U n d a n g 

J a m i n a n F i d u s i a , p r i n s i p i n i b e r l a k u s e j a k t a n g g a l p e n d a f t a r a n n y a p a d a K a n t o r 

P e n d a f t a r a n F i d u s i a {first registered, first secured). 

P e i j a n j i a n p e m b e b a n a n j a m i n a n d a p a t d i l a k u k a n d a l a m b e n t u k l i s a n 

m a u p u n d a l a m b e n t u k t e r t u l i s . P e r j a n j i a n j a m i n a n d a l a m b e n t u k l i s a n , b i a s a n y a 

d i l a k u k a n d a l a m k e h i d u p a n m a s y a r a k a t p e d e s a a n . S a l a h s a t u a n g g o t a m a s y a r a k a t 
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y a n g k u r a n g m a m p u m e m b u t u h k a n p i n j a m a n u a n g k e p a d a s a l a h s e o r a n g 

m a s y a r a k a t y a n g t i n g k a t e k o n o m i n y a l e b i h t i n g g i . 

P i n j a m a n s e p e r t i i n i b i a s a n y a d i l a k u k a n c u k u p s e c a r a l i s a n . M i s a l n y a , A 

i n g i n m e n d a p a t k a n p i n j a m a n d a r i B , m a k a A c u k u p m e n y e r a h k a n s u r a t t a n a h n y a 

k e p a d a B . S e t e l a h s u r a t t a n a h d i s e r a h k a n , m a k a u a n g p i n j a m a n d i s e r a h k a n 

2 2 o l e h B k e p a d a A . S e j a k t e r j a d i n y a k o n s e n s u s d i a n t a r a k e d u a b e l a h p i h a k i t u l a h 

s a a t t e r j a d i n y a p e r j a n j i a n p e m b e b a n a n j a m i n a n . 

S e d a n g k a n p e r j a n j i a n p e m b e b a n a n j a m i n a n d a l a m b e n t u k t e r t u l i s , 

b i a s a n y a d i l a k u k a n d a l a m d u n i a p e r b a n k a n , l e m b a g a k e u a n g a n n o n b a n k m a u p u n 

o l e h l e m b a g a p e g a d a i a n . P e r j a n j i a n p e m b e b a n a n i n i d i l a k u k a n d a l a m b e n t u k a k t a 

d i b a w a h t a n g a n d a n a t a u a u t e n t i k . B i a s a n y a p e r j a n j i a n p e m b e b a n a n j a m i n a n 

d e n g a n m e n g g u n a k a n a k t a d i b a w a h t a n g a n d i l a k u k a n p a d a l e m b a g a P e g a d a i a n . 

B e n t u k , i s i d a n s y a r a t - s y a r a t n y a t e l a h d i t e n t u k a n o l e h P e r u m P e g a d a i a n s e c a r a 

s e p i h a k , s e d a n g k a n n a s a b a h t i n g g a l m e n y e t u j u i i s i d a r i p e r j a n j i a n t e r s e b u t . H a l -

h a l y a n g k o s o n g d a l a m S u r a t B u k t i K r e d i t ( S B K ) , m e l i p u t i n a m a , a l a m a t , b a r a n g 

j a m i n a n , j u m l a h t a k s i r a n , j u m l a h p i n j a m a n , t a n g g a l k r e d i t d a n t a n g g a l j a t u h 

t e m p o . S e d a n g k a n u n t u k p e r j a n j i a n p e m b e b a n a n j a m i n a n d e n g a n a k t a a u t e n t i k 

d i l a k u k a n d i m u k a d a n d i h a d a p a n p e j a b a t y a n g b e r w e n a n g u n t u k i t u . M e n g e n a i 

a k t a a u t e n t i k d i a t u r d a l a m P a s a l 1 6 5 H I R , y a n g b e r s a m a a n b u n y i n y a d e n g a n 

P a s a l 2 8 5 R b g , y a n g b e r b u n y i : " A k t a A u t e n t i k a d a l a h s u a t u a k t a y a n g d i b u a t 

o l e h a t a u d i h a d a p a n p e j a b a t y a n g d i b e r i w e w e n a n g u n t u k i t u , m e r u p a k a n b u k t i 

y a n g l e n g k a p a n t a r a p a r a p i h a k d a r i p a r a a h l i w a r i s n y a d a r i m e r e k a y a n g 

m e n d a p a t h a k d a r i p a d a n y a t e n t a n g y a n g t e r c a n t u m d i d a l a m n y a d a n b a h k a n 
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s e b a g a i p e m b e r i t a h u a n b e l a k a , a k a n t e t a p i y a n g t e r a k h i r i n i h a n y a d i b e r i t a h u k a n 

i t u b e r h u b u n g a n l a n g s u n g d e n g a n p e r i h a i p a d a a k t a i t u " 

P e j a b a t y a n g b e r w e n a n g u n t u k m e m b u a t a k t a j a m i n a n a d a l a h P e j a b a t 

P e m b u a t A k t a T a n a h ( P P A T ) y a n g d i t u n j u k o l e h M e n t e r i A g r a r i a d a n p i u t a n g ) 

k e p a d a k r e d i t u r , a k a n t e t a p i y a n g d i s e r a h k a n h a n y a h a k n y a s a j a s e c a r a y u r i d i s e -

l e v e r i n g d a n h a n y a d i m i l i k i o l e h k r e d i t u r s e c a r a k e p e r c a y a a n s a j a ( s e b a g a i 

j a m i n a n u t a n g d e b i t u r ) , s e d a n g k a n b a r a n g n y a t e t a p d i k u a s a i o l e h d e b i t u r , t e t a p i 

b u k a n l a g i s e b a g a i e i g e n a a r m a u p u n bezitter, m e l a i n k a n h a n y a s e b a g a i d e t e n t o r 

a t a u h o u d e r d a n a t a s n a m a k r e d i t u r - e i g e n a a r " 

B. Pengertian Jaminan Fiducia 

L a t a r b e l a k a n g t i m b u l n y a l e m b a g a f i d u s i a , s e b a g a i m a n a d i p a p a r k a n o l e h 

p a r a a h l i a d a l a h k a r e n a k e t e n t u a n u n d a n g - u n d a n g y a n g m e n g a t u r t e n t a n g 

l e m b a g a p a n d ( g a d a i ) m e n g a n d u n g b a n y a k k e k u r a n g a n , t i d a k m e m e n u h i 

k e b u t u h a n m a s y a r a k a t d a n t i d a k d a p a t m e n g i k u t i p e r k e m b a n g a n m a s y a r a k a t 

K e k u r a n g a n d a n h a m b a t a n y a n g t e r k a n d u n g d a l a m g a d a i ( p a n d ) m e l i p u t i : 

1 . A d a n y a a sa s i n b e z i t s t e l l i n g ; A s a s i n i , m e n s y a r a t k a n b a h w a k e k u a s a a n 
a t a s b e n d a n y a h a r u s p i n d a h / b e r a d a p a d a p e m e g a n g g a d a i , 
s e b a g a i m a n a y a n g d i a t u r d i d a l a m P a s a l 1 1 5 2 K U H P e r d a t a . I n i 
m e r u p a k a n h a m b a t a n y a n g b e r a t b a g i g a d a i a t a s b e n d a - b e n d a 
b e r g e r a k b e r u j u d , k a r e n a p e m b e r i g a d a i t i d a k d a p a t m e n g g u n a k a n 
b e n d a - b e n d a t e r s e b u t u n t u k k e p e r l u a n n y a . T e r l e b i h j i k a b e n d a 
t a n g g u n g a n t e r s e b u t k e b e t u l a n m e r u p a k a n a l a t y a n g p e n t i n g u n t u k 
m a t a p e n c a h a r i a n s e h a r i - h a r i , m i s a l n y a b u s a t a u t r u k - t r u k b a g i 
p e r u s a h a a n a n g k u l a n , a l a t - a l a t r u m a h m a k a n , d a n l a i n s e b a g a i n y a . 
M e r e k a d i s a m p i n g m e m e r l u k a n k r e d i t , m a s i h m e m a k a i b e n d a 
t e r s e b u t s e b a g a i a l a t u n t u k b e k e i j a . 

2 . G a d a i a t a s s u r a t - s u r a t p i u t a n g ; K e l e m a h a n d a l a m p e l a k s a n a a n g a d a i 
a t a s s u r a t - s u r a t p i u t a n g i n i k a r e n a ; 



18 

a. T i d a k a d a n y a k e t e n t u a n t e n t a n g c a r a p e n a r i k a n d a r i p i u t a n g -
p i u t a n g o l e h s i p e m e g a n g g a d a i ; 

b . T i d a k a d a n y a k e t e n t u a n m e n g e n a i b e n t u k t e r t e n t u b a g a i m a n a 
g a d a i i t u h a r u s d i l a k s a n a k a n , m i s a l n y a m e n g e n a i c a r a 
p e m b e r i t a h u a n t e n t a n g a d a n y a g a d a i p i u t a n g - p i u t a n g t e r s e b u t 
k e p a d a s i d e b i t u r s u r a t h u t a n g , m a k a k e a d a a n d e m i k i a n t i d a k 
m e m u a s k a n b a g i p e m e g a n g g a d a i . D a l a m k e a d a a n d e m i k i a n , 
b e r a r t i f i n a n s i a l s i p e m b e r i g a d a i m e n y e r a h k a n d i r i s e p e n u h n y a 
k e p a d a d e b i t u r s u r a t p i u t a n g t e r s e b u t , h a l m a n a d i a n g g a p t i d a k 
b a i k d a l a m d u n i a p e r d a g a n g a n ; 

3 . G a d a i k u r a n g m e m u a s k a n , k a r e n a k e t i a d a a n k e p a s t i a n b e r k e d u d u k a n 
s e b a g a i k r e d i t u r t e r k u a t , s e b a g i m a n a t a m p a k d a l a m h a l m e m b a g i h a s i l 
e k s e k u s i , k r e d i t u r l a i n , y a i t u p e m e g a n g h a k p r e v i l e g e d a p a t 
b e r k e d u d u k a n l e b i h t i n g g i d a r i p e m e g a n g gadai . ' '** 

D e n g a n d e m i k i a n d e n g a n a d a n y a b e r b a g a i k e l e m a h a n d i a t a s , 

m e n g a k i b a t k a n t i m b u l n y a l e m b a g a b a r u , y a i t u f i d u s i a . P a d a a w a l 

p e r k e m b a n g a n n y a d i n e g a r a B e l a n d a m e n d a p a t t a n t a n g a n y a n g k e r a s d a r i 

y u r i s p r u d e n s i k a r e n a d i a n g g a p m e n y i m p a n g d a r i k e t e n t u a n P a s a l 1 1 5 2 a y a t ( 2 ) 

K U H P e r d a t a . 

T i d a k m e m e n u h i s y a r a t t e n t a n g h a r u s a d a n y a c a u s a y a n g d i p e r k e n a n k a n . 

N a m u n d a l a m p e r k e m b a n g a n n y a A r r e s t H o g e R a a d 1 9 2 9 , t e r t a n g g a l 2 5 J a n u a r i 

1 9 2 9 m e n g a k u i s a h n y a figur f i d u s i a . A r r e s t i n i t e r k e n a l d e n g a n Bierbrouwerij 

Arrest. P e r t i m b a n g a n y a n g d i b e r i k a n o l e h H o g e R a a d l e b i h m e n e k a n k a n p a d a 

s e g i h u k u m n y a d a r i p a d a s e g i k e m a s y a r a k a t a n n y a . H o g e R a a d b e r p e n d a p a t 

p e r j a n j i a n f i d u s i a b u k a n l a h p e r j a n j i a n g a d a i d a n t i d a k t e r j a d i p e n y i m p a n g a n 

h u k u m P . A S t e i n b e r p e n d a p a t b a h w a : 

" D e n g a n a d a n y a s e j u m l a h arrest d a r i Hoge Raad y a n g m e n g a k u i a d a n y a 

l e m b a g a fidusia, m e n i a d a k a n k e r a g u - r a g u a n t e n t a n g s a h n y a l e m b a g a t e r s e b u t d i 

* Sri Soedewi Masjhoen Sofwan, 1982, H i m p u n a n K a r y a T e n t a n g H u k u m J a m i n a n , 
Liberty, Yogyakarta, Him. 15 
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m a n a H o g e R a a d m e m b e r i k a n k e p u t u s a n - k e p u t u s a n d a n p e r t i m b a n g a n -

p e r t i m b a n g a n s e b a g a i b e r i k u t : 

1 . F i d u s i a t i d a k b e r t e n t a n g a n d e n g a n k e t e n t u a n u n d a n g - u n d a n g 
m e n g e n a i g a d a i k a r e n a d i s i t u t i d a k d i l a k u k a n p e i j a n j i a n g a d a i ; 

2 . F i d u s i a t i d a k b e r t e n t a n g a n d e n g a n k e t e n t u a n u n d a n g - u n d a n g 
m e n g e n a i h a k j a m i n a n b e r s a m a b a g i k r e d i t u r , k a r e n a k e t e n t u a n 
m e n g e n a i h a l t e r s e b u t b e r l a k u b a g i s e m u a b e n d a - b e n d a b e r g e r a k 
m a u p u n b e n d a t e t a p d a r i d e b i t u r , s e d a n g k a n fidusia j u s t r u b e n d a 
b u k a n h a k n y a d e b i t u r ; 

3 . D a r i k e t e n t u a n m e n g e n a i g a d a i s a m a s e k a l i t i d a k d a p a t d i s i m p u l k a n 
a d a n y a m a k s u d p e m b e n t u k u n d a n g - u n d a n g b a h w a s e b a g a i j a m i n a n 
h u t a n g h a n y a d i m u n g k i n k a n b e n d a - b e n d a b e r g e r a k y a n g t i d a k b o l e h 
b e r a d a p a d a t a n g a n d e b i t u r ; 

4 . F i d u s i a m e r u p a k a n a l a s h a k u n t u k p e r p i n d a h a n h a k m i l i k s e b a g i m a n a 
y a n g d i m a k s u d d a l a m P a s a l 6 3 9 B W ( P a s a l 5 8 4 K U H P e r d a t a ) ; 

5 . N a m u n d e m i k i a n , k e m u n g k i n a n p e r p i n d a h a n h a k t e r s e b u t s e m a t a -
m a t a h a n y a d i m a k s u d k a n s e b a g a i p e m b e r i a n j a m i n a n , t a n p a 
p e n y e r a h a n n y a t a d a r i b a r a n g n y a , d a n p e r p i n d a h a n h a k d e m i k i a n 
t i d a k m e m b e r i k a n s e m u a . 

D i I n d o n e s i a , l e m b a g a fidusia l a h i r b e r d a s a r k a n Arrest Hoggerechtshof 1 8 

a g u s t u s 1 9 3 2 ( B P M - C l y n e t A r r e s t ) . L a h i m y a a r r e s i n i k a r e n a p e n g a r u h a s a s 

k o n k o r d a n s i . L a h i m y a A r r e s i n i d i p e n g a r u h i o l e h k e b u t u h a n - k e b u t u h a n y a n g 

m e n d e s a k d a r i p e n g u s a h a - p e n g u s a h a k e c i l , p e n g e c e r , p e d a g a n g m e n e n g a h , 

p e d a g a n g g r o s i r y a n g m e m e r l u k a n f a s i l i t a s k r e d i t u n t u k u s a h a n y a . B a h w a 

k e b u t u h a n y a n g s a n g a t b e s a r d a n t e r u s m e n i n g k a t b a g i d u n i a u s a h a a t a s 

t e r s e d i a n y a d a n a , p e r l u d i i m b a n g i d e n g a n a d a n y a k e t e n t u a n h u k u m y a n g j e l a s 

d a n l e n g k a p y a n g m e n g a t u r m e n g e n a i l e m b a g a j a m i n a n ; b a h w a J a m i n a n F i d u s i a 

s e b a g a i s a l a h s a t u b e n t u k l e m . b a g a j a m i n a n s m n p a i s a a t i n i m a s i h d i d a s a r k a n p a d a 

y u r i s p r u d e n s i d a n b e l u m d i a t u r d a l a m p e r a t u r a n p e r u n d a n g - u n d a n g a n s e c a r a 

l e n g k a p d a n k o m p r e h e n s i f ; b a h w a u n t u k m e m e n u h i k e b u t u h a n h u k u m y a n g d a p a t 

'^*/Md:,Hlm.l8. 
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l e b i h m e m a c u p e m b a n g i m a n n a s i o n a l d a n u n t u k m e n j a m i n k e p a s t i a n h u k u m s e r t a 

m a m p u m e m b e r i k a n . 

J a m i n a n f i d u s i a m e r u p a k a n j a m i n a n p e r s e o r a n g a n , d i m a n a a n t a r a P e m b e r i 

F i d u s i a d a n P e n e r i m a F i d u s i a s a l i n g m e m b e r i k a n k e p e r c a y a a n , P e m b e r i F i d u s i a 

m e n y e r a h k a n h a k k e p e m i l i k a n n y a k e p a d a P e n e r i m a F i d u s i a , n a m u n P e n e r i m a 

F i d u s i a t i d a k l a n g s u n g m e m i l i k i o b j e k y a n g m e n j a d i j a m i n a n fidusia t e r s e b u t 

y a n g d i s e r a h k a n o l e h P e m b e r i F i d u s i a , s e h i n g g a j a m i n a n fidusia m e r u p a k a n 

s u a t u t e o r i j a m i n a n . 

C. Asas-asas Jaminan Fiducia 

D a l a m k e a n e k a r a g a m a n b i d a n g h u k u m y a n g m e n g a t u r m e n g e n a i h u k u m 

b e n d a , t e r d a p a t b e b e r a p a a sa s u m u m y a n g m e l a n d a s i n y a . A s a s u m u m d a l a m 

K U H P e r d a t a a n t a r a l a i n : 

1. A s a s t e r t u t u p , d e n g a n i n i d i m a k s u d k a n b a h w a t i d a k d a p a t d i b u a t h a k 

k e b e n d a a n b a r u s e l a i n y a n g t e l a h d i s e b u t s e c a r a l i m i t i f d a l a m u n d a n g -

u n d a n g . A s a s i n i d i m a k s u d k a n a g a r a d a k e p a s t i a n h u k u m d a l a m h a k 

k e b e n d a a n ; 

2 . A s a s a b s o l u t , b a h w a h a k k e b e n d a a n d a p a t d i p e r t a h a n k a n t e r h a d a p 

s i a p a p u n . S e t i a p o r a n g h a r u s m e n g h o r a t i h a k t e r s e b u t ; 

3 . A s a s d a p a t d i s e r a h k a n , b a h w a p e m i l i k a n b e n d a m e n g a n d u n g w e w e n m i g 

u n t u k m e n y e r a h k a n b e n d a n y a ; 

4 . A s a s m e n g i k u t i (droit de suite), b a h w a h a k k e b e n d a a n m e n g i k u t i 

b e n d a n y a d i t a n g a n s i a p a p u n b e r a d a ; 
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5 . A s a s p u b l i s i t a s , b a h w a p e n d a f t a r a n b e n d a m e r u p a k a n b u k t i p e m i l i k a n ; 

6 . A s a s i n d i v i d u a l , b a h w a o b j e k h a k k e b e n d a a n h a n y a t e r d a p a t b e n d a y a n g 

d a p a t d i t e n t u k a n ; 

7 . A s a s t o t a l i t a s , b a h w a h a k m i l i k h a n y a d a p a t d i l e t a k k a n t e r h a d a p b e n d a 

s e c a r a t o t a l i t a s a t a u s e c a r a k e s e l u r u h a n d a n t i d a k p a d a b a g i a n - b a g i a n 

b e n d a ; 

8 . A s a s p e r l e t a k a n ( a s c s i ) y a i t u a s a s y a n g m e l e t a k k a n b e n d a p e l e n g k a p p a d 

b e n d a p o k o k n y a ; 

9 . A s a s b e s i t m e r u p a k a n t i t l e m e r u p a k a n , a s a s i n i b e r l a k u b a g i b e n d a 

b e r g e r a k d a n t e r d a p a t d a l a m P a s a l 1 9 7 7 K U H P e r d a t a . A s a s i n i d e w a s a i n i 

h a n y a d a p a t b e r l a k u b a g i b e n d a b e r g e r a k t i d a k a sa s n a m a a t a u p u n t i d a k 

. t e r d a f t a r . 

S r i S o e d e w i M a s y c h u n S o f w a n m e n y e b u t k a n a sa s -a sa s u m u m i t u 

s e b a g a i b e r i k u t : 

1 . A s a s p e m a k s a , b e r a r t i b e r l a k u n y a k e t e n t u a n H u k u m B e n d a m e r u p a k a n 
h u k u m p e m a k s a ( d w i n g e n d r e c h t ) j a d i t i d a k d a p a t d i s i m p a n g i ; 

2 . A s a s d a p a t d i p i n d a h k a n , k e c u a l i h a k p a k a i d a n h a k m e n d i a m i h a k b e n d a 
d a p a t d i p i n d a h t a n g a n k a n ; 

3 . A s a s i n d i v i d u a l , o b j e k h a k k e b e n d a a n s e l a l u b e n d a t e r t e n t u , a r t i n y a o r a n g 
h a n y a d a p a t m e n j a d i p e m i l i k d a r i b a r a n g b e r w u j u d y a n g m e r u p a k a n 
k e s a t u a n ; 

4 . A s a s t o t a l i t a s , h a k k e b e n d a a n s e l a l u t e r l e t a k p a d a k e s e l u r u h a n o b j e k ; 
5 . A s a s t i d a k d a p a t d i p i s a h k a n ( o n s p l i t b a a r h e i d ) , y a n g b e r h a k t i d a k d a p a t 

m e m i n d a h t a n g a n k a n s e b a g a i w e w e n a n g n y a t e r m a s u k h a k k e b e n d a a n y a n g 
a d a p a d a n y a ; 

6 . A s a s p r i o r i t a s , s e m u a h a k k e b e n d a a n m e m b e r w e w e n a n g y a n g s e j e n i s 
d e n g a n w e w e n a n g - w e w e n a n g d a r i e i g e n d o m m e s k i p u n l u a s n y a b e r b e d a ; 

7 . A s a s p e r c a m p u r a n , h a k k e b e n d a a n y a n g t e r b a t a s h a n y a m u n g k i n t e r h a d a p 
b e n d a m i l i k o r a n g l a i n , t i d a k d a p a t s e o r a n g p u n u n t u k k e p e n t i n g a n n y a 
m e m p e r o l e h h a k g a d a i a t a s b e r a n g m i l i k n y a s e n d i r i ; 

8 . P e r l a k u a n a t a b e n d a b e r g e r a k d a n b e n d a t i d a k b e r g e r a k a d a l a h b e r l a i n a n . 
A t u r a n m e n g e n a i p e m i n d a h a n , p e m b e b a n a n , b e z i t d a n v e r j a r i n g ; 
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9 . A s a s p u b l i s i t a s , m e n g e n a i b e n d a t i d a k b e r g e r a k p e m b e b a n a n d a n 
p e n y e r a h a n n y a h a r u s d e n g a n p e n d a f t a r a n d i d a l a m r e g i s t e r u m u m ; 

1 0 . S i f a t P e r j a n j i a n z a k e l i j k , y a i t u p e r j a n j i a n u n t u k m e n g a d a k a n h a k 
k e b e n d a a n . ' * * 

H a k k e b e n d a a n {zakelijkrecht) i a l a h h a k m u t l a k a t a s s e s u a t u b e n d a 

d i m a n a h a k i t u m e m b e r i k a n k e k u a s a a n l a n g s u n g a t a s s e s u a t u d a n d a p a t 

d i p e r t a h a n k a n t e r h a d a p s i a p a p u n j u g a . K e m u t l a k a n h a k t e r s e b u t t e r l e t a k p a d a 

k e k u a s a a n l a n g u n g y a n g d a p a t d i p e r t a h a n k a n k e p a d a a p a p u n j u g a . K U H P e r d a t a 

I n d o n e s i a e b a g a s u a t u e d i s i k o n k o r d a n d a r i B W B e l a n d a m e r u p a k a n b a g i a n 

s i s t e m h u k u m y a n g m e n g a n u t s i s t e m E r o p a K o n t i n e n t a l ( c i v i l l a w c o u n t r i e s ) 

s e b a g a i m a n a u m u m n y a b e r l a k u p a d a n e g a r a - n e g a r a e r o p a B a r a t . D i d a l a m s i s t e m 

E r o p a K o n t i n e n t a l ( C i v i l L a w C o u n t r i e s ) h a k k e b e n d a a n y a n g p a l i n g 

p e n t i n g a d a l a h h a k m i l i k , s e d a n g k a n h a k m i l i k i n i a d a l a h h a k y a n g a b s o l u t . H a k 

m i l i k m e r u p a k a n c i r i f u n d a m e n t a l d a r i s i s t e m E r o p a K o n t i n e n t a l d a n m e r u p a k a n 

h a k i n d u k d a n s u m b e r k e p e m i l i k a n m e k i p u n d a l a m p e r k e m b a n g a n n y a b e r k u r a n g 

h a n y a s e b a g a i m i l i k s a j a . D a l a m s i s t e m E r o p a K o n t i n e n t a l h a k m i l i k s e b g a i h a k 

k e b e n d a a n y a n g p a l i n g p e n t i n g , m a k a m e n u r u t p e n d a p a t V o l l m a r h a k m i l i k 

b u k a n l a h y a n g t e r p e n t i n g , t e t a p i h a k k e b e n d a a n y a n g p a l i n g s e m p u m a . 

K e s e m p u m a a n i n i d i t e k a n k a n p a d a k e k u a s a a n y a n g s a n g a t l u a s t e r h a d a p s u a t u 

b e n d a . 

H a k y a n g b e r s e b e r a n g a n d e n g a n h a k b e n d a a d a l a h h a k p e r o r a n g a n 

a n t a r a h a k k e b e n d a a n d a n h a k - h a k p e r o r a n g a n t i d a k d a p a t d i b e d a k a n s e c a r a 

m u t l a k , l e b i h b a i k p e r b e d a a n i t u d i l e t a k k a n p a d a b a n y a k a l a u s e d i k i t n y a s i f a t -

s i f a t k e b e n d a a n y a n g n a m p a k . D e n g a n k a t a l a i n p e r k a t a a n d a p a t d i k a t a k a n , 

'^GfciX, Hlm.21 
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b a h w a a d a h a k - h a k y a n g t i d a k d a p a t d i m a k s u d k a n e b a g a i h a k k e b e n d a a n s e c a r a 

s e m p u m a , t e t a p i m e m p u n y a i a k i b a t k e b e n d a a n a t a u d r o i t d e s u i t (zaaksggevolg). 

S i f a t - s i f a t k e b e n d a a n y a n g d a p a t m e m b e d a k a n n y a d a r i h a k p e r o r a n g a n 

a d a l a h s e b a g a i b e r i k u t : 

1 . H a k k e b e n d a a n m e r u p a k a n h a k y a n g m u t l a k , d a l a m a r t i a n d a p a t 
d i p e r t a h a n k a n t e r h a d a p s i a p a p u n ; 

2 . H a k k e b e n d a a n m e m p u n y a i s i f a t m e n g i k u t i d i t a n g a n s i a p a p u n b e n d a 
t e r s e b u t b e r a d a ( d r o i t d e s u i t ) ; 

3 . H a k k e b e n d a a n m e m p u n y a i s i f a t y a n g t u a m e n g a l a h k a n y a n g 
m u d a , m a k s u d n y a y a n g t e r j a d i t e r l e b i h d a h u l u a k a n d i m e n a n g k a n t e r h a d a p 
y a n g t e r j a d i k e m u d i a n ; 

4 . H a k k e b e n d a a n m e m p u n y a i s i f a t m e n d a h u l u i (droit de preference); 
5 . P a d a h a k k e b e n d a a n , g u g a t a n n y a a d a l a h g u g a t k e b e n d a a n ; 

6 . P e m i n d a h a n a k a n h a k k e b e n d a a n d a p a t s e c a r a p e n u h d a n b e b a s . ' ^ 

S e p e r t i t e l a h d i s e b u t k a n d i a t a s , b a h w a a n t a r a h a k k e b e n d a a n d a n h a k 

p e r o r a n g a n t i d a k d a p a t d i b e d a k a n s e c a r a m u t l a k , d a l a m p r a k t e k k i t a j u m p a i h a k -

h a k p e r o r a n g a n y a n g m e m p u n y a i s i f a t k e b e n d a a n . 
1 . M e m p u n y a i s i f a t a b s o l u t e ( m u t l a k ) y a i t u d a p a t d i p e r t h a n k a n / d i l i n d u n g i 

t e r h a d a p s e t i a p g a n g g u a n d a r i p i h a k k e t i g a m i s a l n y a h a k p e n y e w a , 
m e n d a p a t k a n p e r l i n d u n g a n b e r d a s a r k a n P a s a l 1 3 6 5 K U H P e r d a t a s e t e l a h 
a d a n y a A r r e s t 1 9 1 9 ; 

2 . M e m p u n y a i s i f a t m e n g i k u t i b e n d a n y a (droit de suite) m i s a l n y a h a k s e w a 
s e n a n t i a s a m e n g i k u t i b e n d a n y a . P e r j a n j i a n s e w a t i d a k a k a n p u t u s d e n g a n 
b e r p i n d a h n y a / d i j u a l n y a b a r a n g y a n g d i s e w a ; 

3 . M e m p u n y a i s i f a t p r i o r i t a s y a i t u p a d a h a k p e r o r a n g a n k i t a j u m p a i j u g a 
a d a n y a h a k y a n g l e b i h d a h u l u t e r j a d i n y a d i m e n a n g k a n d e n g a n h a k y a n g 
t e r j a d i k e m u d i a n , m i s a l n y a p e m b e l i / p e n y e w a p e r t a m a b e r h a d a p a n 
d e n g a n p e m b e l i / p e n y e w a k e d u a . ' ^ * 

D a l a m k e r a n g k a h u k u m j a m i n a n , j a m m a n k e b e n d a a n d i b e d a k a n a t a s 

j a m i n a n a t a s b e n d a b e r g e r a k d a n t i d a k b e r g e r a k . D e n g a n t e l a h d i k e l u a r k a n n y a 

Rachmadi Usman, 2008, Hukum J a m i n a n Keperdataan, Sinar Grafika, Jakarta, 
Him. 175. 

Him. 176, 
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U n d a n g - U n d a n g N o . 4 T a h u n 1 9 9 6 T e n t a n g H a k T a n g g u n g a n A t a s T a n a h 

B e s e r t a B e n d a - B e n d a Y a n g B e r k a i t a n D e n g a n T a n a h ( s e l a n j u t n y a d i s e b u t 

U n d a n g - U n d a n g H a k T a n g g u n g a n ) s e r t a U n d a n g - U n d a n g N o . 4 2 T a h u n 1 9 9 9 

T e n t a n g J a m i n a n F i d u s i a ( s e l a n j u t n y a d i s e b u t U U J F ) , m a k a d i I n d o n e s i a s a a t i n i 

b e r l a k u b e b e r a p a b e n t u k l e m b a g a j a m i n a n , y a i t u : 

a. H a k T a n g g u n g a n , d i a t u r d a l a m U n d a n g - U n d a n g H a k T a n g g u n g a n 

b . H i p o t i k , d i a t u r d a l a m K U H P P e r d a t a d a n K U H D a g a n g ; 

c . G a d a i , d i a t u r d a l a m P a s a l 1 1 5 0 s a m p a i d e n g a n P a s a l 1 1 6 1 K U H P e r d a t a ; 

d . F i d u s i a , d i a t u r d a l a m U n d a n g - U n d a n g N o . 4 2 t a h u n 1 9 9 9 T e n t a n g J a m i n a n 

F i d u s i a u n t u k j a m i n a n p e r o r a n g a n ( B o r g / o c / z / P e r s o n a l G u a r a n t e e ) d i a t u r 

d a l a m p a s a l 1 8 2 0 s a m p a i d e n g a n P a s a l 1 8 5 0 K U H P e r d a t a . 

M e n g e n a i r u a n g l i n g k u p d a n o b j e k j a m i n a n f i d u s i a d i a t u r d a l a m P a s a l 1 

a n g k a 2 d a n 4 , P a s a l 2 d a n P a s a l 3 U U J F . D a l a m P a s a l 2 d i k a t a k a n b a h w a U U J F 

b e r l a k u t e r h a d a p s e t i a p p e i j a n j i a n y a n g b e r t u j u a n u n t u k m e m b e b a n i b e n d a 

d e n g a n j a m i n a n f i d u s i a d a n k e m u d i a n d i p e r t e g a s o l e h P a s a l 3 y a n g m e n y a t a k a n 

U U J F t i d a k b e r l a k u t e r h a d a p : 

1 ) H a k T a n g g u n g a n y a n g b e r k a i t a n d e n g a n t a n a h d a n b a n g u n a n , s e p a n j a n g 

p e r a t u r a n p e r u n d a n g - u n d a n g a n y a n g b e r l a k u m e n e n t u k a n a t a s b e n d a -

b e n d a t e r s e b u t w a j i b d i d a f W ; 

2 ) H i p o t i k a t a s k a p a l y a n g t e r d a f t a r d e n g a n i s i k o t o r b e r u k u r a n 2 0 ( d u a 

p u l u h ) M 3 a t a u l e b i h ; 

3 ) H i p o t e k a t a s p e s a w a t t e r b a n g d a n 

*'»/5/d:,HIm. 177. 
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4 ) G a d a i . 

O b j e k j a m i n a n fidusia y a n g d i s e b u t k a n d a l a m P a s a l 1 a n g k a 2 a d a l a h 

b e n d a b e r g e r a k b a i k y a n g b e r w u j u d m a u p u n y a n g t i d a k b e r w u j u d d a n b e n d a 

t i d a k b e r g e r a k k h u s u s n y a b a n g u n a n y a n g t i d a k d a p a t d i b e b a n i h a k t a n g g u n g a n , 

s e r t a d a l a m P a s a l I a n g k a 4 d i s e b u t k a n d e f e n i s i b e n d a s e b a g a i s e g a l a s e s u a t u 

y a n g d a p a t d i m i l i k i d a n d i a l i h k a n , b a i k y a n g b e r w u j u d m a u p u n y a n g t i d a k 

b e r w u j u d , y a n g t e r d a f t a r m a u p u n y a n g t i d a k t e r d a f t a r , y a n g b e r g e r a k m a u p u n 

y a n g t a k b e r g e r a k y a n g t i d a k d a p a t d i b e b a n i h a k t a n g g u n g a n a t a u h i p o t e k . 

B e r a l i h n y a h a k a t a s p i u t a n g y a n g d i j a m i n d e n g a n j a m i n a n fidusia, j u g a a k a n 

m e n g a k i b a t k a n b e r a l i h n y a j a m i n a n fidusia k e p a d a k r e d i t u r b a r u . I n i m e r u p a k a n 

k o n s e k u e n s i l o g i s d a r i s i f a t a c c e s s o r i s d a r i j a m i n a n fidusia y a n g t i m b u l , b e a r i s h 

d a n h a p u s n y a a d a l a h m e n g i k u t i p e r j a n j i a n p o k o k n y a ( P a s a l 1 9 U U J F ) . D e m i k i a n 

p u l a d e n g a n b e n d a y a n g d i j a m i n d e n g a n j a m i n a n fidusia, w a l a u p u n b e n d a 

t e r s e b u t d i a l i h k a n d e n g a n c a r a a p a p u n , m a k a j a m i a n a n fidusia t e t a p m e l e k a t p a d a 

b e n d a t e r s e b u t . 

M e n g e n a i h a p u s n y a j a m i n a n fidusia d i a t u r d a l a m P a s a l 2 5 U U J F 

s e b a g a i b e r i k u t : 

1 ) J a m i n a n fidusia h a p u s k a r e n a h a l - h a l s e b a g a i b e r i k u t : 

a ) H a p u s n y a h u t a n g y a n g d i j a m i n d e n g a n fidusia 

b ) P e l e p a s a n h a k a t a s j a m i n a n f i d u s i a o l e h p e n e r i m a f i d u s i a a t a u 

c ) M u s n a h n y a b e n d a y a n g m e n j a d i o b j e k j a m m a n fidusia 

2 ) M u s n a h n y a b e n d a y a n g m e n j a d i o b j e k j a m i n a n f i d u s i a t i d a k m e n g h a p u s k a n 

k l a i m a s u r a n s i s e b a g a i m a n a d i m a k s u d k a n d a l a m P a s a l 1 0 h u r u f b 
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3 ) P e n e r i m a f i d u s i a m e m b e r i t a h u k a n k e p a d a k a n t o r p e n d a f t a r a n f i d u s i a 

m e n g e n a i h a p u s n y a j a m i n a n f i d u s i a s e b a g a i m a n a d i m a k s u d d a l a m a y a t ( I ) 

d e n g a n m e l a m p i r k a n p e m y a t a a n m e n g e n a i h a p u s n y a u t a n g , p e l e p a s a n h a k , a t a u 

m u s n a h n y a b e n d a y a n g m e n j a d i o b j e k j a m i n a n f i d u s i a t e r s e b u t . 

B a h w a j a m i n a n f i d u s i a b e r a k h i r k a r e n a h u t a n g y a n g d i j a m i n d e n g a n 

f i d u s i a h a p u s , a d a l a h s u a t u k o n s e k u e n s i l o g i s d a r i s i f a t j a m i n a n f i d u s i a s e b a g a i 

p e r j a n j i a n y a n g b e r s i f a t a c c e s s o r i e s . K a r e n a h a p u s n y a j a m i n a n f i d u s i a t e r j a d i 

d e m i h u k u m , m a k a p e m b e r i f i d u s i a t i d a k p e r l u b e r b u a t a p a - a p a , b a h k a n 

t e r m a s u k s e a n d a i n y a p e m b e r i f i d u s i a t i d a k t a b u a k a n h a p u s n y a p e r i k a t a n p o k o k 

t e r s e b u t . 

M e n g e n a i e k s e k u s i a t a s o b j e k d a r i j a m i n a n f i d u s i a d a p a t d i l a k u k a n 

d e n g a n m e n g g u n a k a n s e r t i f i k a t j a m i n a n f i d u s i a y a n g m e m i l i k i k e k u a t a n 

e k s k u t o r i a l , s e h i n g g a t i d a k p e r l u m e l a l u i p r o s e s p e n g a l i h a n p a d a u m u m n y a . 

E k s e k u s i j a m i n a n f i d u s i a m e n u r u t P a s a l 2 9 U n d a n g - U n d a n g N o m o r 4 2 t e n t a n g 

j a m i n a n f i d u s i a h a n y a m e n g e n a i d u a c a r a e k s e k u s i ( m e s k i p e r u m u s a n n y a s e a k a n -

a k a n m e n g a n u t 3 c a r a ) y a k n i : 

P e r t a m a ; m e l a k s a n a k a n t i t e l e k s e k u s i d e n g a n m e n j u a l o b j e k j a m i n a n f i d u s i a 

m e l a l u i l e l a n g a t a s k e k u a s a a n p e n e r i m a f i d u s i a s e n d i r i d e n g a n m e n g g u n a k a n 

p a r a t e e k s e k u s i , k e d u a m e n j u a l o b j e k j a m i n a n f i d u s i a s e c a r a d i b a w a h t a n g a n a t a s 

d a s a r k e s e p a k a t a n p e m b e r i d a n p e n e r i m a f i d u s i a . 

O b j e k J a m i n a n F i d u s i a a d a l a h b e r d a s a r k a n k e t e n t u a n i n i , b a n g u n a n d i 

a t a s t a n a h m i l i k o r a n g I a i n y a n g t i d a k d a p a t d i b e b a n i H a k T a n g g u n g a n 

b e r d a s a r k a n U n d a n g - U n d a n g N o . 4 t a h u n 1 9 9 6 t e n t a n g H a k T a n g g u n g a n d a p a t 
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d i j a d i k a n o b j e k J a m i n a n F i d u s i a . D e n g a n k e l u a m y a U U J F d a p a t s a j a J a m i n a n 

F i d u s i a d i b e r i k a n t e r h a d a p b a n g u n a n y a n g t i d a k b i s a d i j a m i n k a n m e l a l u i H a k 

T a n g g u n g a n . ^ " * 

T e r h a d a p b a n g u n a n y a n g t i d ^ d a p a l d i b e b a n i d e n g a n H a k T a n g g u n g a n , 

m a k a d e n g a n k e l u a m y a U U J F d a p a t d i b e b a n i d e n g a n J a m i n a n F i d u s i a , t e t a p i 

s a m p a i s a a t i n i b e l u m p e m a h t e r j a d i h a l t e r s e b u t d i K a n t o r P e n d a f t a r a n F i d u s i a 

s e l a n j u t n y a d i s e b u t d e n g a n K P F ) K a n t o r W i l a y a h D e p a r t e m a n H u k u m d a n H a k 

A s a s i M a n u s i a S u m a t e r a U t a r a . N a m u n a d a y a n g i n g i n m e l a k u k a n p e m b e b a n a n 

J a m i n a n F i d u s i a . 

D e n g a n o b j e k t e r s e b u t , a k a n t e t a p i p i h a k K a n t o r P e n d a f t a r a n F i d u s i a 

t i d a k m e l a k u k a n k a r e n a a d a n y a k e r a g u a n d e n g a n p e r a n g k a t u n d a n g - u n d a n g y a n g 

d i k e l u a r k a n t e r s e b u t a p a k a h d a p a t m e l i n d u n g i h a k - h a k p i h a k k r e d i t o r . M e n g e n a i 

b e n d a y a n g d i j a d i k a n o b j e k j a m i n a n fidusia s e c a r a rinei y a i t u t e r d a p a t d a l a m 

k e t e n t u a n P a s a l 1 a y a t ( 4 ) , P a s a l 9 , P a s a l 1 0 d a n P a s a l 2 0 U U J F , y a i t u s e b a g a i 

b e r i k u t : 

1 . B e n d a t e r s e b u t h a r u s d a p a t d i m i l i k i d a n d i a l i h J c a n s e c a r a h u k u m ; 

2 . D a p a t a t a s b e n d a b e r w u j u d ; 

3 . D a p a t j u g a a t a s b e n d a t i d a k b e r w u j u d , t e r m a s u k p i u t a n g ; 

4 . B e n d a b e r g e r a k ; 

5 . B e n d a t i d a k b e r g e r a k y a n g t i d a k d a p a t d i i k a t d e n g a n h a k t a n g g u n g a n ; 

6 . B e n d a t i d a k b e r g e r a k y a n g t i d a k d a p a t d i i k a t k a n d e n g a n h i p o t i k ; 

Supriadi, 2010, Hak T a n g g u n g a n , Smar Grafika, Jakarta, Him. 38. 



2 8 

7 . B a i k a t a s b e n d a y a n g s u d a h a d a m a u p u n t e r h a d a p b e n d a y a n g a k a n 

d i p e r o l e h k e m u d i a n . D a l a m h a l b e n d a y a n g a k a n d i p e r o l e h k e m u d i a n , 

t i d a k d i p e r l u k a n s u a t u a k t a p e m b e b a n a n f i d u s i a t e r s e n d i r i ; 

8 . D a p a t a t a s s a t u s a t u a n a t a u j e n i s b e n d a ; 

9 . D a p a t j u g a a t a s l e b i h d a r i s a t u j e n i s a t a u s a t u a n b e n d a ; 

1 0 . T e r m a s u k h a s i l d a r i b e n d a y a n g t e l a h m e n j a d i o b j e k f i d u s i a ; 

1 1 . T e r m a s u k j u g a h a s i l k l a i m a s u r a n s i d a r i b e n d a y a n g m e n j a d i o b j e k 

j a m i n a n f i d u s i a ; 

1 2 . B e n d a p e r s e d i a a n ( i n v e n t o r y , s t o c k p e r d a g a n g a n ) d a p a t j u g a m e n j a d i 

o b j e k j a m i n a n f i d u s i a . 

D e n g a n k a t a l a i n , o b j e k J a m i n a n F i d u s i a i t u b e r u p a : 

1 ) B e n d a b e r g e r a k y a n g b e r w u j u d ; 

2 ) B e n d a b e r g e r a k y a n g t i d a k b e r w u j u d ; 

3 ) B e n d a b e r g e r a k y a n g t i d a k t e r d a f t a r ; 

4 ) B e n d a b e r g e r a k y a n g t i d a k t e r d a f t a r ; 

5 ) B e n d a t i d a k b e r g e r a k t e r t e n t u , y a n g t i d a k d a p a t d i b e b a n i d e n g a n H a k 

T a n g g u n g a n ; 

6 ) B e n d a t i d a k b e r g e r a k t e r t e n t u , y a n g t i d a k d a p a t d i b e b a n i d e n g a n H i p o t e k ; 

7 ) B e n d a t e r s e b u t h a r u s d a p a t d i m i l i k i d a n d i a l i h k a n 

S e m e n t a r a i t u , S u t a r t o j u g a m e n g a t a k a n , b a h w a y a n g d a p a t m e n j a d i 

o b j e k J a m i n a n F i d u s i a y a i t u : 

1 . B e n d a b e r g e r a k b e r w u j u d , c o n t o h n y a ; 
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a. K e n d a r a a n b e r m o t o r s e p e r t i m o b i l , b u s , t r u k , s e p e d a m o t o r d a n l a i n -

l a i n . 

b . M e s i n - m e s i n p a b r i k y a n g t i d a k m e l e k a t p a d a t a n a h / b a n g u n a n p a b r i k . 

c . A l a t - a l a t i n v e s t a s i k a n t o r . 

d . P e r h i a s a n . 

e . P e r s e d i a a n b a r a n g a t a u i n v e n t o r y , s t o c k b a r a n g , d a g a n g a n d e n g a n 

d a f t a r m u t a s i b a r a n g . 

f . K a p a l l a u t b e r u k u r a n d i b a w a h 2 0 m 3 

g . P e r k a k a s r u m a h t a n g g a s e p e r t i m e b e l , r a d i o , t e l e v i s e , l e m a r i e s , m e s i n 

j a h i t . 

h . A l a t - a l a t p e r t a n i a n s e p e r t i t r a k t o r p e m b a j a k s a w a h , m e s i n p e n y e d o t 

a i r d a n I a i n - I a i n . 

2 . B a r a n g b e r g e r a k t i d a k t e r w u j u d , c o n t o h n y a : 

a. W e s e l . 

b . S e r t i f i k a t d e p o s i t o . 

c . S a h a m . 

d . O b l i g a s i . 

e. P i u t a n g y a n g d i p e r o l e h p a d a s a a t j a m i n a n d i b e r i k a n a t a u y a n g 

d i p e r o l e h k e m u d i a n . 

4 . H a s i l d a r i b e n d a y a n g m e n j a d i o b y e k j a m i n a n b a i k b e n d a b e r g e r a k 

b e r w u j u d a t a u b e n d a b e r g e r a k t i d a k b e r w u j u d a t a u h a s i l d a r i b e n d a t i d a k 

b e r g e r a k y a n g t i d a k d a p a t d i b e b a n i H a k T a n g g u n g a n . 
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5 . K l a i m a s u r a n s i d a l a m h a l b e n d a y a n g m e n j a d i o b j e k J a m i n a n F i d u s i a 

d i a s u r a n s i k a n . 

6 . B e n d a t i d a k b e r g e r a k k h u s u s n y a b a n g u n a n y a n g t i d a k d a p a t d i b e b a n i H a k 

T a n g g u n g a n y a i t u h a k m i l i k s a t u a n r u m a h s u s u n d i a t a s t a n a h h a k p a k a i 

a t a s t a n a h N e g a r a ( U U N o . 1 6 T a h u n 1 9 8 5 ) d a n b a n g u n a n r u m a h y a n g 

d i b a n g u n d i a t a s t a n a h o r a n g l a i n s e s u a i P a s a l 15 U U N o . 5 T a h u n 1 9 9 2 

t e n t a n g P e r u m a h a n d a n P e m u k i m a n . 

7 . B e n d a - b e n d a t e r m a s u k p i u t a n g y a n g t e l a h a d a p a d a s a a t j a m i n a n d i b e r i k a n 

m a u p u n p i u t a n g y a n g d i p e r o l e h K e m u d i a n h a r i . 

D. Pendaftaran Jaminan Fiducia 

S u r a t E d a r a n D i r e k t u r J e n d e r a l A d m i n i s t r a s i H u k u m U m u m 

D e p a r t e m e n K e h a k i m a n d a n H a k A s a s i M a n u s i a R e p u b l i k I n d o n e s i a N o m o r 

C . U M . O l . 1 0 - 1 1 t e n t a n g S t a n d a r i s a s i P e n d a f t a r a n F i d u s i a . P e i j a n j i a n k r e d i t p a d a 

u m u m n y a m e l a h i r k a n s u a t u p e r i k a t a n . D a l a m h u k u m B e l a n d a i s t i l a h p e i j a n j i a n 

d i k e n a l d e n g a n i s t i l ^ Verbintenis d a n Overeekomst, s e d a n g k a n d a l a m i s t i l a h 

b a h a s a I n g g r i s d i n a m a k a n A g r e e m e n t . P e r j a n j i a n k r e d i t m e r u p a k a n p e r j a n j i a n 

y a n g d i b u a t o l e h K r e d i t u r d a n D e b i t u r d a l a m b e n t u k y a n g b a k u , n a m u n d a l a m 

b e n t u k b a k u t e r s e b u t t i d a k m e n g h i l a n g k a n s y a r a t s a h n y a p e r j a n j i a n y a n g d i a t u r 

d a l a m u n d a n g - u n d a n g . 

I b i d . , Him. 40. 
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P a s a l 1 3 2 0 K U H P e r d a t a m e n y a t a k a n u n t u k s a h n y a s u a t u p e r j a n j i a n d i p e r l u k a n 

e m p a l s y a r a t : 1 . s e p a k a t m e r e k a y a n g m e n g i k a t k a n d i r i n y a : 2 . k e c a k a p a n u n t u k 

m e m b u a t s u a t u p e r i k t a n ; 3 . s u a t u h a l t e r t e n t u ; 4 . s u a t u s e b a b y a n g h a l a l ; s y a r a t 

s e p a k a t m e r e k a y a n g m e n g i k a t k a n d i r i n y a d a n k e c a k a p a n u n t u k m e m b u a t s u a t u 

p e r i k a t a n d i s e b u t s y a r a t s u b j e k t i f k a r e n a m e n y a n g k u t s u b j e k n y a a t a u p a r a p i h a k 

y a n g m e n g a d a k a n d a n m e m b u a t s u a t u p e r j a n j i a n , s e d a n g k a n s u a t u h a l t e r t e n t u 

d a n s u a t u s e b a b y a n g h a l a l d i s e b u t s y a r a t o b j e k t i f . 

D a l a m k e s e p a k a t a n p e m b u a t a n p e r j a n j i a n y a n g d i l a k u k a n o l e h K r e d i t u r 
d a n D e b i t u r , p i h a k K r e d i t u r a t a u B a n k s e b a g a i p e n y e d i a d a n a u n t u k 
d i s a l u r k a n k e p a d a m a s y a r a k a t d a l a m b e n t u k k r e d i t . S e l a i n p e i j a n j i a n 
k r e d i t a t a u p e n g a k u a n h u t a n g , a t a u j u g a s u r a t h u t a n g y a n g m e r u p a k a n 
p e r j a n j i a n p o k o k , d a l a m p r a k t i k p e r b a n k a n d i p e r l u k a n s u a t u a k t a J a m i n a n 
F i d u s i a y a n g m e r u p a k a n s a t u k e s a t u a n y a n g t i d a k t e r p i s a h k a n d e n g a n 
p e r j a n j i a n p o k o k t e r s e b u t , y a i t u p e r j a n j i a n i k u l a n , y a n g m e n g i k u t i 
p e r j a n j i a n p o k o k n y a , s a l a h s a t u n y a a d a l a h j a m i n a n fidusia. 

A k t a J a m i n a n F i d u s i a t e r s e b u t d i b u a t d a l a m a k t a o t e n t i k y a n g d i b u a t 

d i h a d a p a n N o t a r i s y a n g d i b u a t d a l a m b a h a s a I n d o n e s i a . P e m b u a t a n a k t a 

d i h a d a p a n N o t a r i s a n t a r a D e b i t u r a t a u P e m b e r i F i d u s i a a t a u K r e d i t u r , b a i k a k t a 

P e r j a n j i a n K r e d i t , P e n g a k u a n H u t a n g , S u r a t H u t a n g m e r u p a k a n p e r j a n j i a n p o k o k , 

s e d a n g k a n p e m b u a t a n a k t a J a m i n a n F i d u s i a , P e r u b a h a n a k t a J a m i n a n F i d u s i a 

a d a l a h m e r u p a k a n a k t a J a m i n a n F i d u s i a d a n d i b e b a n i b e n d a y a n g m e r u p a k a n 

o b j e k j a m i n a n fidusia. M e n u r u t p a s a l 7 U n d a n g - u n d a n g J a m i n a n F i d u s i a , j a m i n a n 

fidusia d a p a t d i p a k a i t m t u k m e n j a m i n p e l u n a s a n h u t a n g y a n g t e l a h a d a m a u p u n 

h u t a n g y a n g a k a n a d a d i k e m u d i a n h a r i y a n g s u d a h d i p e r j a n j i k a n , b a i k k a r e n a 

j u m l a h n y a y a n g s u d a h d i t e n t u k a n m a u p u n p a d a s a a t e k s e k u s i n a n t i n y a h u t a n g 

' Rachmadi Usman, 2008, Hukum J a m i n a n Keperdataan, Jakarta, Sinar Grafika, 
hlm.201 
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t e r s e b u t d a p a t d i t e n t u k a n Y a n g d i m a k s u d h u t a n g y a n g t e l a h a d a , y a i t u h u t a n g 

y a n g p a d a s a a t p e m b e r i a n J a m i n a n F i d u s i a s u d a h a d a , s e d a n g k a n h u t a n g y a n g 

a k a n a d a d i k e m u d i a n h a r i b e r a r t i h u t a n g - h u t a n g y a n g p a d a s a a t p e m b e r i a n 

J a m i n a n F i d u s i a b e l u m a d a , n a m u n s u d a h d i p e r j a n j i k a n . J a d i , i n d u k y a n g a k a n 

m e l a h i r k a n h u t a n g i t u s u d a h a d a , t e t a p i t e l u m y a ( h u t a n g n y a ) p a d a s a a t i t u b e l u m 

a d a . D a l a m a k t a j a m i n a n fidusia t e r s e b u t m e m u a t i d e n t i t a s p a r a p i h a k , y a i t u 

P e m b e r i F i d u s i a d a n P e n e r i m a F i d u s i a y a n g m e l i p u t i n a m a l e n g k a p , t e m p a t 

t a n g g a l l a h i r , p e k e r j a a n , a l a m a t , d a n s t a t u s p e r k a w i n a n y a n g d a p a t d i k e t a h u i 

m e l a l u i K a r t u T a n d a P e n d u d u k a t a u P a s p o r d a n a k t a p e r k a w i n a n ( u n t u k s u a m i -

i s t e r i ) . S e l a i n i t u d i l e n g k a p i p u l a d e n g a n a n g g a r a n d a s a r P e r s e r o a n T e r b a t a s , 

K a r t u T a n d a P e n d u d u k D i r e k s i a t a u K o m i s a r i s y a n g m e w a k i l i . a k t a p e r u b a h a n -

p e r u b a h a n n y a , B e r i t a N e g a r a R e p u b l i k I n d o n e s i a j u g a offering letter d a r i 

P e n e r i m a F u d i s i a , y a n g d a l a m h a l i n i l a z i m d i m i l i k i o l e h P e n e r i m a F i d u s i a y a n g 

b e r b e n t u k b a d a n h u k u m a t a u l e m b g a p e m b i a y a a n , s e l a i n i t u d i l e n g k a p i p u l a 

d e n g a n S u r a t K u a s a m e n d a f t a r k a n a k t a J a m i n a n F i d u s i a d a r i P e n e r i m a F i d u s i a 

k e p a d a N o t a r i s . U r a i a n o b j e k j a m i n a n fidusia y a n g d i i k a t d e n g a n p e r j a n j i a n 

F i d u s i a . 

D a l a m p r a k t i k p e r b a n k a n o b j e k j a m i n a n fidusia y a n g d i i k a t d e n g a n 
p e r j a n j i a n fidusia, n i l a i p e n j a m i n a n d a r i s u a t u b e n d a b i a s a n y a a d a l a h 
1 2 5 % d a r i n i l a i p i n j a m a n s e o r a n g d e b i t u r a t a u P e m b e r i F i d u s i a . H a l 
t e r s e b u t t e n t u t i d a k s e b e s a r 1 2 5 % a p a b i l a p e r j a n j i a n . j a m i n a n fidusia 
t e r s e b u t h a n y a m e r u p a k a n j a m i n a n p e l e n g k a p , y a n g b i a s a n y a D e b i t u r a t a u 
P e m b e r i F i d u s i a t e l a h m e m b e r i k a n j a m i n a n k e p a d a K r e d i t u r a t a u 
P e n e r i m a F i d u s i a , a n t a r a l a i n , j a m i n a n b e r u p a t a n a h y a n g d i b e b a n i H a k 
T a n g g u n g a n , J a m i n a n P r i b a d i a t a u J a m i n a n P e r u s a h a a n s e r t a j a m i n a n -
j a m i n a n l a i n n y a s e s u a i d e n g a n p e n i l a i a n K r e d i t u r a t a u P e n e r i m a 
F i d u s i a . ^ ^ * 

^NWiJ., him. 106. 
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D a l a m p e m b e b a n a n j a m i n a n f i d u s i a t e r s e b u t , b a i k i t u o b j e k n y a b e r u p a 

k e n d a r a a n , m e s i n , b a r a n g d a g a n g a n , a t a u p i u t a n g , m a k a b e n d a y a n g m e n j a d i 

j a m i n a n t e r s e b u t h a r u s l a h y a n g m e m p u n y a i n i l a i e k o n o m i s , a r t i n y a a p a b i l a 

D e b i t u r a t a u P e m b e r i F i d u s i a w a n p r e s t a s i , m a k a h a l t e r s e b u t d a p a t m e m u d a h k a n 

K r e d i t u r a t a u P e n e r i m a F i d u s i a u n t u k m e l a k u k a n e k s e k u s i u n t u k m e n g a m b i l 

h a k n y a d a r i o b j e k j a m i n a n f i d u s i a y a n g d i j u a l a t a u d i a l i h k a n a t a u 

d i l e l a n g . T e r h a d a p o b j e k y a n g m e n j a d i j a m i n a n f i d u s i a b e r u p a u t a n g y a n g s u d a h 

a d a d a n u t a n g y a n g k e m u d i a n h a r i a k a n a d a , y a n g d a p a t d i h i t u n g j u m l a h n y a 

k a r e n a s u d a h d i p e i j a n j i k a n . S e b a g a i m a n a j a m i n a n - j a m i n a n s e p e r t i r u m a h , g e d u n g , 

m a k a o b j e k j a m i n a n fidusia s e l a l u d i a s u r a n s i k a n u n t u k m e l i n d u n g i k e p e n t i n g a n 

P e n e r i m a F i d u s i a a t a u p i h a k k e t i g a . P e m b a y a r a n a s u r a n s i t e r s e b u t d i l a k u k a n o l e h 

P e m b e r i F i d u s i a , d a n d a l a m p r a k t i k K r e d i t u r a t a u P e n e r i m a F i d u s i a m e n u n j u k 

p e r u s a h a a n t e r s e b u t . 

D a l a m h a l p e n a n d a t a n g a n a n a k t a J a m i n a n F i d u s i a a n t a r a P e m b e r i 
F i d u s i a d a n P e n e r i m a F i d u s i a s e r t a N o t a r i s d a l a m p r a k t i k p e r b a n k a n , 
d i p e r l u k a n d a t a d a n s y a r a t - s y a r a t u n t u k p e n a n d a t a n g a n a n a k t a t e r s e b u t . 
D a t a t e r s e b u t m e l i p u t i K a r t u T a n d a P e n d u d u k ( s u a m i - i s t e r i ) a p a b i l a t e l a h 
m e n i k a h , K a r t u K e l u a r a g a , A k a P e r k a w i n a n ( a p a b i l a P e m b e r i F i d u s i a 
t e l a h m e n i k a h ) , s e r t a B u k t i K e w a r g a n e g a r a a n d a n G a n t i n a m a a p a b i l a 
d i p e r l u k a n . D a l a m h a l P e m b e r i F i d u s i a a d a l a h s u a m i , m a k a i s t e r i 
m e m b e r i k a n p e r s e t u j u a n n y a , b e g i t u j u g a seba l iknya . ' ^ '** 

H a l t e r s e b u t a p a b i l a a n t a r a s u a m i - i s t e r i t e r i k a t d a l a m s u a t u p e r k a w i n a n 

y a n g s a h m e n u r u t u n d a n g - u n d a n g y a n g b e r l a k u d i I n d o n e s i a d a n m e r u p a k a n h a r t a 

b e r s a m a , d a n s u a m i - i s t e r i d a p a t b e r t i n d a k a t a p e r j a n j i a n k e d u a b e l a h p i h a k . H a r t a 

* A. Hamzah dan Senjun Manulang, 2007, Lembaga Fidusia dan Penerapannya di 
Indonesia, Indonesia Hiil, Co, Jakarta, him. 84. 
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b e r s a m a a n t a r a s u a m i - i s t e r i t e r s e b u t a d a s e j a k t a n g g a l p e r k a w i n a n d i l a n g s u n g k a n 

s a m p a i d e n g a n p u t u s n y a p e r k a w i n a n , b a i k o l e h k a r e n a s a l a h s a t u p i h a k m e n i n g g a l 

a t a u o l e h k a r e n a p e r c e r a i a n . P e n e g a s a n t e r s e b u t o l e h p u t u s a n M A R l N o . 1 4 4 8 

K / S i p / 1 9 7 4 t a n g g a l 9 N o v e m b e r 1 9 7 6 . S e l a i n s u a m i - i s t e r i b e r t i n d a k b e r s a m a -

s a m a d e n g a n s a l i n g m e m b e r i k a n p e r s e t u j u a n n y a , d a l a m p r a k t i k p e n a n d a t a n g a n a n 

p e i j a n j i a n , a p a b i l a p e m i l i k j a m i n a n a d a l a h s u a m i a t a u i s t e r i , n a m u n s u a m i a t a u 

i s t e r i t e r s e b u t t i d a k h a d i r , m a k a s e o r a n g s u a m i a t a u i s t e r i w a j i b m e m b e r i k a n s u r a t 

k u a s a d a n p e r s e t u j u a n y a n g d i b u a t s e c a r a d i b a w a h t a n g a n , b e r m a t e r a i c u k u p d a n 

d i l e g a l i s i r o l e h s e o r a n g N o t a r i s . N a m u n d a l a m k e n y a t a a n n y a m a s i h t e r d a p a t s u r a t 

k u a s a d a n p e r s e t u j u a n s u a m i a t a u i s t e r i y a n g t i d a k d i l e g a l i s i r o l e h N o t a r i s , h a l 

t e r s e b u t m e n u r u t p e n u l i s k u r a n g s e m p u m a . k a r e n a d a p a t m e n i m b u l k a n h a l - h a l 

y a r i g t i d a k d i k e i n g i n k a n d i k e m u d i a n h a r i s e r t a t i d a k m e l i n d u n g i p a r a p i h a k 

a p a b i l a d i k e m u d i a n h a r i t i m b u l p e r m a s a l a h a n . 

D a l a m p r a k t i k p e n a n d a t a n g a n a n p e r j a n j i a n , s e r i n g d i j u m p a i a n t a r a 

s u a m i - i s t e r i m e n g a k u s e b a g a i s u a m i - i s t e r i n a m u n t i d a k m e m p u n y a i a k t a 

P e r k a w i n a n a t a u t i d a k t e r i k a t d a l a m s u a t u p e r k a w i n a n y a n g s a h m e n u r u t U n d a n g -

u n d a n g y a n g b e r l a k u d i I n d o n e s i a , h a l t e r s e b u t b i s a d i y a k i n i b a h w a a n t a r a s u a m i -

i s t e r i t e r s e b u t m e n i k a h s e c a r a a d a t . D a l a m h a l d e m i k i a n , y a n g t e r j a d i d a l a m 

p e n a n d a t a n g a n a n p e r j a n j i a n , k i t a d a p a t m e m b u k t i k a n b a h w a s u a m i - i s t e r i t e r s e b u t 

a d a l a h m e n i k a h b i s a d i l i h a t d a r i i d e n t i t a s K a r t u T a n d a P e n d u d u k ( K T P ) s u a m i -

i s t e r i t e r s e b u t , K a r t u K e l u a r g a , s e r t a d i b u a t l a h s u r a t p e m y a t a a n b e r s a m a , y a n g 

d i l e g a l i s i r o l e h N o t a r i s y a n g m e n e r a n g k a n b a h w a b e n a r m e r e k a a d l a h s u a m i - i s t e r i 

y a n g m e n i k a h s e c a r a a d a t d a n s a m p a i saa t i n i b e l u m m e m p u n y a i a k t a p e r k a w i n a n . 
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a t a u j u g a s u r a t k e t e r a n g a n d a r i K e l u r a h a n s e t e m p a t y a n g m e n e r a n g k a n b a h w a 

m e r e k a b e n a r m e n i k a h s e c a r a a d a t . S e l a i n i t u t e r d a p a t p u l a P e m b e r i F i d u s i a a t a u 

D e b i t u r s e r t a p e n j a m i n b e l u m m e n i k a h s e c a r a h u k u m y a n g b e r l a k u d i I n d o n e s i a , 

h a l t e r s e b u t d i b u k t i k a n d e n a g a n i d e n t i t a s K a r t u T a n d a P e n d u d u k ( K T P ) , K a r t u 

K e l u a r g a , d a n m e l a k u k a n p e r b u a t a n h u k u m d a l a m p e r j a n j i a n t i d a k m e m e r l u k a n 

p e r s e t u j u a n d a r i s i a p a p u n k a r e n a p a d a s a a t i n i l i d a k t e r i k a t d a l a m s u a t u 

p e r k a w i n a n m e n u r u t u n d a n g - u n d a n g y a n g b e r l a k u . 

D i d a l a m m e l a k u k a n p e r b u a t a n h u k u m t e r d a p a t p u l a s e o r a n g P e m b e r i 
F i d u s i a a t a u D e b i t u r t e l a h b e r c e r a i d e n g a n p a s a n g a n n y a , n a m u n s e s e o r a n g 
t e r s e b u t b e r t i n d a k s e l a k u P e m b e r i F i d u s i a a t a u n D e b i t u r , d a l a m h a l 
d e m i k i a n d a l a m p r k a t i k p e r b a n k a n , N o t a r i s s e r i n g k a l i m e m i n t a d o k u m e n 
y a n g d i p e r l u k a n a n t a r a l a i n , a k t a p e r c e r a i a n d a n d o k u m e n l a i n y a n g 
t e r k a i t d e n g a n p e r c e r a i a n te r sebut .^^* 

U n t u k m e n a d a t a n g a n i p e r j a n j i a n t e r s e b u t c u k u p d i s e b u t k a n d e n g a n S u r a t 

P e m y a t a a n y a n g d i b u a t o l e h P e m b e r i F i d u s i a a t a u D e b i t u r p a d a s a a t i n i m e n i k a h 

( j a n d a / d u d a ) d a n b e l u m m e n i k a h k e m b a l i , s e b a g a i m a n a t e m y a t a d a r i a k t a 

P e r c e r a i a n y a n g d i k e l u a r k a n o l e h i n s t a n s i y a n g b e r w e n a n g . D a l a m h a l P e m b e r i 

F i d u s i a a t a u D e b i t u r a d a l a h s e o r a n g s u a m i a t a u i s t e r i , n a m u n s a l a h s a t u s u a m i 

a t a u i s t e r i t e r s e b u t m e n i n g g a l d u n i a , m a k a u n t u k m e m b u k t i k a n n y a h a r u s 

d i b u k t i k a n d e n g a n a d a n y a s u r a t k e m a t i a n , d a n s u a m i a t a u i s t e r i t e r s e b u t d a p a t 

m e l a k u k a n p e r b u a t a n h u k u m s e n d i r i d e n g a n m e n y e b u t k a n b a h w a p a d a s a a t i n i 

t i d a k m e n i k a h ( j a n d a / d u d a ) d a n b e l u m m e n i k a h k e m b a l i , s e b a g a i m a n a t e m y a t a 

d a r i S u r a t P e m y a t a a n y a n g d i b u a t s e c a r a d i b w a h t a n g a n , b e r m e t e r a i c u k u p , 

n a m u n a p a b i l a s u a m i a t a u i s t e r i t e r s e b u t m e n i n g g a l d e n g a n m e n i n g g a l k a n a h l i 

w a r i s , m a k a s u a m i a t a u i s t e r i t e r s e b u t d a p a t m e m b u k t i k a n n y a d e n g a n S u r a t 

I b i d . , him. 92. 



36 

K e t e r a n g a n W a r i s d d a r i y a n g b e r w e n a n g d a n u n t u k m e l a k u k a n p e r b u a t a n h u k u m 

h a r u s d e n g a n p e r s e t u j u a n d a r i a n a k - a n a k n y a . S u r a t P e r s e t u j u a n t e r s e b u t a p a b i l a 

a n a k - a n a k n y a t e l a h d e w a s a m e n u r u t h u k u m , n a m u n a p a b i l a a n a k - a n a k n y a m a s i h 

d i b a w a h u m u r , d a l a m p r a k t i k p e n a n d a t a n g a n a n p e r j a n j i a n , d i h a r u s k a n m e m i n t a 

p e n e t a p a n d a r i p e n g a d i l a n y a n g i n t i n y a , p e n g a d i l a n m e m b e r i k a n i j i n k e p a d a 

s u a m i a t a u i s t e r i u n t u k m e n j a m i n k a n h a r t a k e k a y a a n n y a k e p a d a K r e d i t u r a t a u 

P e m b e r i F i d u s i a . 

S e l a i n P e m b e r i F i d u s i a a t a u D e b i t u r y a n g b e r s i f a t p e r s e o r a n g a n 

s e b a g a i m a n a t e l a h d i u r a i k a n d i a t a s , s e r i n g j u g a d i j u m p a i P e m b e r i F i d u s i a a t a u 

D e b i t u r p e r s e o r a n g a n , n a m u n b e r b e n t k u s a h a , s e p e r t i P e r u s a h a a n D a g a n g ( P D ) 

a t a u U s a h a D a g a n g ( U D ) . D a l a m h a l d e m i k i a n u n t u k m e l a k u k a n p e r b u a t a n 

h u k u m s a m a d e n g a n p e r s e o r a n g a n , P D a t a u U D h a n y a l a h s e b u a h u s a h a y a n g 

p e n a n g g u n g j a w a b n y a a d a l a h p e r s e o r a n g a n , h a n y a t e m p a t k e d u d u k a n P D a t a u U D 

t e r s e b u t y a n g m e m b e d a k a n n y a . S e l a i n P e m b e r i F i d u s i a p e r s e o r a n g a n , a d a j u g a 

P e m b e r i F i d u s i a y a n g b e r b e n t u k b a d a n h u k u m , s e p e r t i P e r s e r o a n T e r b a t a s ( P T ) , 

Y a y a s a n d a n I a i n - l a i n . B a d a n h u k u m s a m a d e n g a n m a n u s i a y a n g d a p a t 

m e l a k u k a n s u a t u p e r b u a t a n h u k u m , y a n g b e r a r t i P e r s e r o a n T e r b a t a s a d a l a h s u b j e k 

h u k u m y a n g m e m p u n y a i h a k d a n k e w a j i b a n . A g a r b a d a n h u k u m t e r s e b u t 

m e m p u n y a i h a k d a n k e w a j i b a n s e p e r t i h a l n y a d e n g a n m a n u s i a , m a k a d i p e r l u k a n 

o r g a n s e b a g a i a l a t b a g i b a d a n h u k u m i t u u n t u k m e n j a l i n h u b u n g a n h u k u m d e n g a n 

p i h a k k e t i g a . P e r s e r o a n T e r b a t a s y a i t u b a d a n h u k u m y a n g d i d i r i k a n b e r d a s a r k a n 

p e r j a n j i a n y a n g m e r u p a k a n s u b j e k h u k u m , s e l a i n d a r i o r a n g . D a l a m h a l 

p e n a n d a t a n g a n a n p e r j a n j i a n , d i p e r l u k a n d a t a - d a t a a n t a r a l a i n K a r t u T a n d a 
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P e n d u d u k D i r e k s i d a n D e w a n K o m i s a r i s , a n g g a r a n d a s a r p e r s e r o a n t e r b a t a s y a n g 

t e l a h m e n d a p a t p e n g e s a h a n d a r i M e n t e r i H u k u m d a n H a k A s a s i M a n u s i a 

R e p u b l i k I n d o n e s i a , b e r i k u t p e r u b a h a n - p e r u b a h a n n y a , s u s u n a n a n g g o t a D i r e k s i 

d a n K o m i s a r i s y a n g d i b u a t s e c a r a d i b a w a h t a n g a n y a n g d i l e g a l i s i r o l e h N o t a r i s 

a p a b i l a D e w a n K o m i s a r i s t i d a k h a d i r u n t u k m e n a n d a t a n g a n i p e r j a n j i a n . D i r e k s i 

y a n g m e r u p a k a n o r g a n p e r s e r o a n y a n g b e r t a n g g u n g j a w a b t e r h a d a p p e r s e r o a n 

y a n g d a l a m m e l a k s a n a k a n t u g a s n y a d i a w a s i o l e h D e w a n K o m i s a r i s , k e w e n a n g a n 

D i r e k s i t e r s e b u t d i a t u r d a l a m a n g g a r a n d a s a r p e r s e r o a n , d i m a n a d i j e l a s k a n b a h w a 

D i r e k t u r U t a m a s a h m e w a k i l i D i r e k s i d a n b e r t i n d a k u n t u k d a n a t a s n a m a 

p e r s e r o a n , b a i k d i d a l a m m a u p u n d i l u a r p e n g a d i l a n . 

S e l a i n D i r e k t u r U t a m a y a n g b e r t i n d a k u n t u k d a n a t a s n a m a p e r s e r o a n , 

m a j c a D i r e k t u r j u g a b i s a b e r t i n d a k m e w a k i l i D i r e k s i d a n b e r t i n d a k u n t u k d a n a t a s 

n a m a p e r s e r o a n , s e p a n j a n g a n g g a r a n d a s a r m e n e n t u k a n d e m i k i a n . D i r e k s i j u g a 

d a p a t m e m b e r i k u a s a k e p a d a 1 ( s a t u ) o r a n g k a r y a w a n u n t u k m e l a k u k a n p e r b u a t a n 

h u k u m t e r t e n t u . S e l a i n i t u D i r e k s i b r h a k m e w a k i l i p e r s e r o a n b a i k d i d a l a m 

m a u p u n d i l u a r p e n g a d i l a n t e n t a n g s e g a l a h a l d a n d a l a m k e j a d i a n , m e n g i k a t 

p e r s e r o a n d e n g a n p i h a k l a i n , d a n p i h a k l a i n d e n g a n p e r s e r o a n , s e r t a m e n j a l a n k a n 

s e g a l t i n d a k a n b a i k y a n g m e n g e n a i k e p e n g u r u s a n m a u p u n k e p e m i l i k a n , a k a n 

t e t a p i d e n g a n p e m b a t a s a n b a h w a , u n t u k : 

a. m e m i n j a m a t a u m e m i n j a m k a n u a n g a t a s m e m i n j a m k a n u a n g a t a s n a m a 
p e r s e r o a n ( t i d a k t e r m a s u k m e n g a m b i l u a n g p e r s e r o a n d i B a n k ) ; 

b . m e n d i r i k a n s u a t u u s a h a a t a u t u r u t s e r t a p a d a p e r u s a h a a n l a i n b a i k d i 
d a l a m m a u p u n d i l u a r n e g e r i ; h a r u s d e n g a n p e r s e t u j u a n D e w a n 
K o m i s a r i s . ^ * * 

' Salim HS, 2005Perkembangan H u k u m J a m i n a n D i I n d o n e s i a , Raja Grafindo 
Persada, him 59 



38 

P e m b a h a s a n m e n g e n a i P e m b e r i F i d u s i a a d a l a h s u a t u b a d a n h u k u m t i d a k 

t e r l e p a s d a r i a t u r a n h u k u m y a n g t e r m u a t d a l a m a n g g a r a n d a s a r p e r s e r o a n s e l a i n 

U n d a n g - u d a n g t e n t a n g P e r s e r o a n T e r b a t a s . S e l a i n k e w e n a n g a n D i r e k s i d a n 

K o m i s a r i s j u g a d i a t u r m e n g e n a i h a r t a k e k a y a a n p e r s e r o a n y a n g a k a n d i j a m i n k a n 

k e p a d a K r e d i t u r a t a u P e n e r i m a F i d u s i a . D i d a l a m p r a k t i k p e r b a n k a n d a l a m 

p e n a n d a t a n g a n a n p e r j a n j i a n , a p a b i l a P e m b e r i F i d u s i a a d a l a h s u a t u b a d a n h u k u m , 

K r e d i t u r b i a s a n y a m e n e g a s k a n k e p a d a P e m b e r i F i d u s i a , b a h w a a s s e t a t a u h a r t a 

k e k a y a a n P e m b e r i F i d u s i a a t a u D e b i t u r y a n g d i j a m i n k a n a p a k a h m e r u p a k a n 

s e b a g i a n b e s a r a t a u s e b a g i a n k e c i l . H a l t e r s e b u t t i d a k t e r l e p a s d a r i k e t e n t u a n 

a n g g a r a n d a s a r p e r s e r o a n d a n U n d a n g - u n d a n g P e r s e r o a n T e r b a t a s . 

D a l a m U n d a n g - u n d a n g P e r s e r o a n T e r b a t a s d i j e l a s k a n b a h w a a p a b i l a 

D i r e k s i y a n g d i w a k i l i o l e h o r a n g y a n g b e r h a k d a l a m s u a t u P e r s e r o a n T e r b a t a s 

h e n d a k m e n j a m i n k a n h a r t a k e k e y a a n p e r s e r o a n l e b i h d a r i 5 0 % ( l i m a p u l u h p e r s e n ) 

h a r u s d e n g a n p e r s e t u j u a n R a p a t U m u m P e m e g a n g S a h a m d a n w a j i b d i u m u m k a n 

d a l a m s u r a t k a b a r b e r b a h a s a I n d o n e s i a t e m p a t k e d u d u k a n p e r s e r o a n . N a m u n 

d a l a m p r a k t i k p e r b a n k a n , D i r e k s i t i d a k s e l a l u m e n g g u n a k a n R a p a t U m u m 

P e m e g a n g S a h a m t e r s e b u t , w a l a u p u n h a r t a k e k a y a a n p e r s e r o a n y a n g d i j a m i n k a n 

a d a l a h m e r u p a k a n s e b a g i a n b e s a r d a r i h a r t a k e k a y a a n p e s e r o a n y a n g d i m i l i k i . 

K e t e n t u a n t e r s e b u t d a l a m p r a k t i k d i b u a t l a h S u r a t P e m y a t a a n d a r i D i r e k s i y a n g 

m e n y a t a k a n b a h w a h a r t a k e k a y a a n p e r s e r o a n y a n g d i j a d i k a n j a m i n a n h u t a n g 

k e p a d a K r e d i t u r a t a u P e n e r i m a F i d u s i a d a n u n t u k m e n j a m i n p e l u n a s a n h u t a n g 

P e m b e r i F i d u s i a a t a u D e b i t u r a d l a h m e m p a k a n s e b a g i a n k e c i l d a r i h a r t a k e k a y a a n 
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p e r s e r o a n , s e h i n g g a t i d a k d i p e r l u k a n R a p a t U m u m P e m e g a n g S a h a m s e s u a i y a n g 

d i m a k s u d d a l a m P a s a l 1 0 2 U n d a n g - u n d a n g t e n t a n g P e r s e o a n T e r b a t a s . 

S u r a t P e m y a t a a n d e m i k i a n s e r i n g d i p e r g u n a k a n d a l a m p r a k t i k , b a i k 

u n t u k p e n j a m i n a n b a r a n g b e r g e r a k m a u p u n b a r a n g t i d a k b e r g e r a k , n a m u n a l a s a n 

y a n g m e n d a s a r b a g i D i r e k s i u n t u k m e m b u a t s u r a t p e m y a t a a n s e b a g i a n k e c i l 

a d a l a h b a h w a u n t u k m e n g a d a k a n R a p a t U m u m P e m e g a n g S a h a m p e r s e r o a n 

d i p e r l u k a n w a k t u u n t u k m e n g u m p u l k a n d a n m e m i n t a p e r s e t u j u a n s e l u r u h 

p e m e g a n g s a h a m , s e h i n g g a d a l a m p r a k t i k D i r e k s i l e b i h s e r i n g m e n g g u n a k a n s u r a t 

p e m y a t a a n t e r s e b u t , w a l a u p u n u n t u k m e n e n t u k a n h a r t a y a n g d i j a d i k a n j a m i n a n 

t e r s e b u t m e r u p a k a n s e b a g i a n k e c i l a t a u s e b a g i a n b e s a r h a r t a k e k a y a a n p e r s e r o a n 

l e b i h s e r i n g b e r d a s a r k a n p e n i l a i a n D i r e k s i i t u s e n d i r i , k a r e n a s e r i n g t e r l i h a t b a h w a 

m o d a l d a s a r a t a u m o d a l y a n g d i t e m p a t k a n o l e h p e r s e r o a n y a n g t e r c a n t u m d a l a m 

a n g g a r a n d a s a r p e r s e r o a n l e b i h k e c i l j i k a d i b a n d i n g k a n d e n g a n j u m l a h n i l a i 

h u t a n g p e r s e r o a n k e p a d a K r e d i t u r a t a u n i l a i p e n j a m i n a n s e n d i r i , n a m u n p e n i l a i a n 

t e r s e b u t s e m a t a - m a t a K r e d i t u r y a n g l e b i h m e n g e t a h u i a p a k a h D e b i t u r l a y a k 

m e n e r i m a f a s i l i t a s p i n j a m a n t e r s e b u t d a r i K r e d i t u r . K e w a j i b a n p e m b e b a n a n b e n d a 

d e n g a n j a m i n a n fidusia t e l a h d i a t u r d a l a m U n d a n g - u n d a n g j a m i n a n fidusia. 

U n d a n g - u n d a n g t e r s e b u t b e r l a k u t e r h a d a p s e t i a p p e i j a n j i a n d e n g a n 

t u j u a n u n t u k m e m b e b a n i b e n d a d e n g a n J a m i n a n F i d u s i a . P e m b e b a n a n j a m i n a n 

fidusia s e n d i r i m e m p a k a n p e r j a n j i a n y a n g p a d a u m u m n y a m e l a h i r k a n s u a t u 

p e r i k a t a n , n a m u n s e c a r a k h u s u s p e r j a n j i a n fidusia m e m p a k a n p e r j a n j i a n i k u t a n 

{accesoir) y a n g m e n g i k u t i p e r j a n j i a n p o k o k n y a , a n t a r a l a i n b i s a b e r b e n t u k 
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P e r j a n j i a n K r e d i t , S u r a t H u t a n g , P e n g a k u a n H u t a n g a t a u d a l a m b e n t u k d a n j u d u l 

y a n g l a i n s e s u a i d e n g a n s t a n d a r y a n g d i t e n t u k a n o l e b K r e d i t u r . 

I b i d . , hlra. 49. 



BAB I I I 

PEMBAHASAN 

A. Kedudukan Pendaftaran Jaminan Fiducia pada Kantor Wilayah 

Kementerian Hukum dan HAM Propinsi Sumatera Selatan 

P e r k e m b a n g a n e k o n o m i y a n g s e m a k i n b a i k m e n y e b a b k a n m e n i n g k a t n y a 

u s a b a d a l a m s e k t o r p e r b a n k a n m e n j a d i m e n i n g k a t . H a l t e r s e b u t d i t a n d a i d a n 

d i b u k t i k a n d e n g a n b a n y a k n y a p e m b e r i a n d a n p e n g i k a t a n k r e d i t y a n g d i l a k u k a n 

o l e b p e r b a n k a n a t a u K r e d i t u r d e n g a n p a r a n a s a b a b n y a a t a u D e b i t u r . 

B a n k a d a l a b b a d a n u s a h a y a n g m e n g h i m p u n d a n a d a r i m a s y a r a k a t d a l a m 

b e n t u k s i m p a n a n d a n m e n y a l u r k a n k e p a d a m a s y a r a k a t d a l a m b e n t u k k r e d i t d a n 

a t a p b e n t u k - b e n t u k l a i n n y a d a l a m r a n g k a m e n i n g k a t k a n t a r a f b i d u p r a k y a t 

b a n y a k . S e b a g a i s a l a h s a t u u s a h a n y a a d a l a b m e m b e r i k a n f a s i l i t a s k r e d i t k e p a d a 

m a s y a r a k a t d a l a m b e n t u k p i n j a m a n uang .^^* 

G u n a m e n j a m i n p e l u n a s a n u t a n g t e r s e b u t d i p e r l u k a n a l a t p e n g a m a n b a g i 

K r e d i t u r , s a l a b s a t u b e n t u k p e n g a m a n k r e d i t y a n g p a l i n g m e n d a s a r d a l a m 

p e m b e r i a n f a s i l i t a s k r e d i t a n t a r a l a i n a d a l a b o b j e k j a m i n a n , d i s a m p i n g 

k e m a m p u a n s e o r a n g D e b i t u r . P e m b e r i a n f a s i l i t a s k r e d i t o l e b B a n k k e p a d a 

D e b i t u r s a n g a t d i p e r l u k a n u n t u k m e m p e r l u a s u s a h a D e b i t u r , s e s u a i d e n g a n 

f u n g s i n y a s e b a g a i p e n y a l u r k r e d i t . K r e d i t a d a l a b p e n y e d i a a n u a n g a t a u t a g i b a n 

y a n g d a p a t d i p e r s a m a k a n d e n g a n i t u , b e r d a s a r k a n p e r s e t u j u a n a t a u k e s e p a k a t a n 

p i n j a m - m e m i n j a m a n t a r a b a n k d e n g a n p i b a k l a i n y a n g mew^ibka^p .p^ia i^^ 

Munir Fuady, 2006, Hukum Perbankan, PT. Citra Aditya Bi 
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p e m i n j a m m e l u n a s i h u t a n g n y a s e t e l a h j a n g k a w a k t u t e r t e n t u d e n g a n p e m b e r i a n 

b u n g a . 

S e l a i n d a r i p i h a k p e r b a n k a n a t a u K r e d i t u r d a n D e b i t u r , d a l a m 

p e n g i k a t a n k r e d i t p r a k t i k p e r b a n k a n , k i t a m e n g e n a i P e n j a m i n a t a u P e m b e r i 

J a m i n a n s e r t a o b j e k j a m i n a n . P e n j a m i n a t a u P e m b e r i J a m i n a n d a p a t b e r u p a 

p e r o r a n g a n ( n a t u r a l p e r s o n ) a t a u k o r p o r a s i ( l e g a l p e r s o n ) a t a u b a d a n h u k u m . 

S e d a n g k a n o b j e k j a m i n a n a n t a r a l a i n b e r u p a b a r a n g y a n g t i d a k b e r g e r a k d a n 

b a r a n g b e r g e r a k , b a r a n g b e r w u j u d m a u p u n b a r a n g t i d a k b e r w u j u d , b e n d a y a n g 

t e l a h a d a m a u p u n y a n g a k a n a d a , n a m u n s e c a r a g a r i s b e s a r k i t a m e n g e n a i d u a 

m a c a m j a m i n a n , a n t a r a l a i n j a m i n a n p e r s e o r a n g a n a t a u j a m i n a n p r i b a d i (personal 

guarantee) d a n j a m i n a n k e b e n d a a n . D a r i s e k i a n b a n y a k j a m i n a n , j a m i n a n y a n g 

l e b i h d i m i n a t i o l e h B a n k a t a u K r e d i t u r a d a l a h j a m i n a n k e b e n d a a n . J a m i n a n 

k e b e n d a a n l e b i h m u d a h d i e k s e k u s i a p a b i l a D e b i t u r a t a u p e n j a m i n w a n p r e s t a s i 

a t a u c i d e r a j a n j i . 

H u k u m j a m i n a n s e n d i r i b e r s u m b e r d a r i U n d a n g - u n d a n g d a n p e r a t u r a n 

p e r u n d a n g - u n d a n g a n . P a s a l 1 1 3 1 K U H P e r d a t a a d a l a h s a l a h s a t u y a n g m e n g a t u r 

h u k u m j a m i n a n . P e r a t u r a n p e r u n d a n g - u n d a n g a n y a n g m e r u p a k a n p e l a k s a n a a n 

d a r i U n d a n g - u n d a n g y a n g m e n g a t u r t e n t a n g p e n j a m i n a n u t a n g k h u s u s n y a 

m e n g e n a i j a m i n a n f i d u s i a a n t a r a l a i n d i a t u r o l e h P e r a t u r a n P e m e r i n t a h ( P P ) 

n o m o r 8 6 T a h u n 2 0 0 0 t e n t a n g T a t a C a r a P e n d a f t a r a n J a m i n a n F i d u s i a d a n B i a y a 

P e m b u a t a n A k t a J a m i n a n F i d u s i a . 

U n d a n g - u n d a n g d a n p e r a t u r a n - p e r a t u r a n y a n g m e n g a t u r t e n t a n g h u k u m 

j a m i n a n t e r s e b u t s a n g a t d i p e r l u k a n d a l a m p r a k t i k p e r b a n k a n d a l a m r a n g k a 
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p e n g i k a t a n k r e d i t m e l a l u i o b j e k j a m i n a n b e n d a . J a m i n a n b e n d a a d a l a h j a m i n a n 

y a n g p a l i n g d i m i n a t i o l e h p i h a k K r e d i t u r , s a l a h s a t u j a m i n a n k e b e n d a a n t e r s e b u t 

a n t a r a l a i n b e r u p a o b j e k j a m i n a n b a r a n g b e r g e r a k y a n g d i i k a t d e n g a n j a m i n a n 

f i d u s i a . 

K e b e r a d a a n h u k u m j a m i n a n fidusia s a n g a t d i p e r l u k a n d a l a m r a n g k a 

p e n g i k a t a n j a m i n a n y a n g d i d a s a r k a n p a d a k e p e r c a y a a n d i m a n a b e n d a y a n g 

d i j a m i n k a n a t a u d i s e r a h k a n t e t a p b e r a d a d i t a n g a n P e m b e r i F i d u s i a a t a u D e b i t u r . 

P e m b e r i F i d u s i a a l a u D e b i t u r d a p a t b e r f u n g s i s e b a g a i p e m i n j a m p a k a i b a r a n g 

y a n g d i j a d i k a n j a m i n a n t e r s e b u t . F i d u s i a s e n d i r i b e r a s a l d a r i k a t a " f i d e s " y a n g 

b e r a r t i k e p e r c a y a a n . P e n y e r a h a n j a m i n a n y a n g d i d a s a r k a n p a d a k e p e r c a y a a n 

t e r s e b u t d i s e b u t s e b a g a i fiduciare eigendom overdracht a t a u f i d u s i a a t a u j u g a 

d a l a m b a h a s a I n g g r i s d i k e n a l d e n g a n i s t i l a h Fiduciary Transfer of Ownership, 

y a n g k e b e r a d a a n n y a t e r s e b u t d i d a s a r k a n p a d a y u r i s p r u d e n s i . J a m i n a n f i d u s i a 

m e r u p a k a n h a k k e b e n d a a n y a n g m e m p u n y a i h a k y a n g d i d a h u l u k a n t e r h a d a p 

K r e d i t u r l a i n n y a u n t u k m e n g a m b i l p e l u n a s a n p i u t a n g n y a d a r i h a s i l e k s e k u s i 

b e n d a y m i g m e n j a d i j a m i n a n fidusia, a p a b i l a P e m b e r i F i d u s i a a t a u D e b i t u r 

w a n p r e s t a s i a t a u c i d e r a j a n j i . 

S e l a i n i t u P e n e r i m a F i d u s i a m e r u p a k a n K r e d i t u r s e p a r a t i s . S e b e l u m 

b e r l a k u n y a U n d a n g - u n d a n g n o m o r 4 2 T a h u n 1 9 9 9 t e n t a n g J a m i n a n F i d u s i a , 

l e m b a g a fidusia s e m p a t d i a t u r a n t a r a I a i n d a l a m U n d a n g - u n d a n g n o m o r 4 T a h u n 

1 9 9 2 t e n t a n g P e r u m a h a n d a n P e r m u k i m a n d a n U n d a n g - u n d a n g n o m o r 1 6 T a h u n 

1 9 8 5 t e n t a n g R u m a h S u s u n . S e b e l u m b e r l a k u n y a U n d a n g - u n d a n g t e r s e b u t 
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t e r d a p a t b a n y a k k e l e m a h a n - k e l e m a h a n t e n t a n g l e m b a g a j a m i n a n fidusia a n t a r a 

l a i n s e b a g a i b e r i k u t : 

1 . T i d a k a d a n y a p e n d a f t a r a n ; d e n g a n t i d a k a d a n y a p e n d a f t a r a n , d a p a t 
m e n y e b a b k a n t i d a k a d a n y a k e a d i l a n d a n k e p a s t i a n h u k u m . 

2 . T i d a k a d a n y a p u b l i s i t a s ; D e n g a n t i d a k d i d a f t a r k a n n y a o b j e k j a m i n a n 
fidusia y a n g d i j a d i k a n j a m i n a n fidusia, m a k a a k a n m e r u g i k a n p i h a k 
k e t i g a , k a r e n a p i h a k k e t i g a l i d a k m e n g e t a h u i a p a k a h o b j e k j a m i n a n 
fidusia i t u s e d a n g d i b e b a n i o b j e k j a m i n a n fidusia a t a u t i d a k . 

3 . A d a n y a fidusia u l a n g ; D e n g a n t i d a k a d a n y a p e n d a f t a r a n t e r h a d a p 

j a m i n a n F i d u s i a , d a p a t m e n g a k i b a t k a n a d a n y a fidusia u l a n g . 

A d a n y a k e l e m a h a n - k e l e m a h a n t e r s e b u t d i a t a s , d a p a t d i t u t u p i d a n 

d i l e n g k a p i d e n g a n k e h a d i r a n U n d a n g - u n d a n g t e n t a n g J a m i n a n F i d u s i a , n a m u n 

U n d a n g - u n d a n g t e r s e b u t j u g a m a s i h t e r d a p a t b e b a r a p a k e l e m a h a n , t e r u t a m a 

m e n g e n a i p e m b e b a n a n o b j e k j a m i n a n fidusia d a n p e n d a f t a r a n a k t a j a m i n a n 

f i d u s i a y a n g d a p a t m e m u n g k i n k a n p a r a p i h a k u n t u k t i d a k m e m b e b a n k a n d a n 

t i d a k m e n d a f t a r k a n j a m i n a n t e r s e b u t . 

K e t i d a k t e g a s a n U n d a n g - u n d a n g J a m i n a n F i d u s i a t e r s e b u t m e n y e b a b k a n 

a d a n y a c e l a h b a g i P e m b e r i F i d u s i a , P e n e r i m a F i d u s i a a t a u N o t a r i g u n t u k t i d a k 

m e m b e b a n i o b j e k j a m i n a n f i d u s i a d a n t i d a k m e n d a f t a r k a n n y a k e p a d a i n s t a n s i 

y a n g b e r w e n a n g . H a l - h a l t e r s e b u t t e l a h s e c a r a j e l a s m e l a n g g a r k e t e n t u a n y a n g 

d i m a k s u d d a l a m U n d a n g - u n d a n g n o m o r 4 2 t a h u n 1 9 9 9 t e n t a n g J a m i n a n F i d u s i a 

y a n g m e w a j i b k a n o b j e k j a m i n a n fidusia h a r u s d i b e b a n i d a n h a r u s d i d a f t a r k a n k e 

K a n t o r P e n d a f t a r a n F i d u s i a s e s u a i d e n g a n t e m p a t d a n k e d u d u k a n P e m b e r i 

F i d u s i a . P e m b e b a n a n d a n p e n d a f t a r a n t e r s e b u t u n t u k m e m e n u h i a sa s - a sa s 

j a m i n a n fidusia d a n u n t u k m e n g h i n d a r i a d a n y a fidusia u l a n g . 

Wawancara Dengan Ibu Nelliwati, Seksi Pelayanan Hukum Kanwil Hukum dan 
HAM Propinsi Sumatera Selatan, Palembang, Tanggal 27 Maret 2012. 
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P a d a m u l a n y a l e m b a g a j a m i n a n fidusia d i k e n a l d a l a m h u k u m R o m a w i 

y a n g d i k e n a l d e n g a n fiducia cum creditore contracta, d i m a n a b a r a n g - b a r a n g 

D e b i t u r d i s e r a h k a n k e p a d a K r e d i t u r u n t u k s u a t u j a m i n a n . S e l a i n i t u d i R o m a w i 

d i k e n a l j u g a d e n g a n n a m a Fidusia Cum Amico Contracta, d a n d i I n d o n e s i a u n t u k 

j a m i n a n b a r a n g b e r g e r a k d i k e n a l d e n g a n i s t i l a h g a d a i ( p a n d ) s e d a n g k a n u n t u k 

b a r a n g t i d a k b e r g e r a k d i s e b u t d e n g a n H i f > o t i k , y a n g s e k a r a n g d i k e n a l d e n g a n H a k 

T a n g g u n g a n . U n t u k p e r t a m a k a l i n y a d i I n d o n e s i a p e r i s t i w a j a m i n a n fidusia 

d i p u t u s o l e h M a h k a m a h A g u n g ( M A ) d a l a m p e r k a r a B a t a a f s c h e P e t r o l e u m 

M a a t s c h a p p i j ( B P M ) V . P e d r o C l i g n e t t t e r t a n g g a l 1 8 A g u s t u s 1 9 3 2 . K e w a j i b a n 

p e m b e b a n a n o b j e k j a m i n a n fidusia d a n k e w a j i b a n p e n d a f t a r a n j a m i n a n fidusia 

t e l a h d i a t u r d a l a m U n d a n g - U n d a n g R e p u b l i k I n d o n e s i a N o m o r 4 2 T a h u n 1 9 9 9 

t e n t a n g J a m i n a n F i d u s i a . K e w a j i b a n p e m b e b a n a n o b j e k j a m i n a n fidusia b e r i k u t 

p e n d a f t a r a n n y a t e r s e b u t s a n g a t d i p e r l u k a n m e n g i n g a t a d a n y a k e m u n g k i n a n 

k e l a l a i a n d a r i p a r a p i h a k t e r h a d a p p e m b e b a n a n o b j e k j a m i n a n fidusia b e r i k u t 

p e n d a f t a r a n n y a . S a l a h s a t u a k i b a t h u k u m y a n g t i m b u l a p a b i l a j a m i n a n fidusia 

t i d a k d i d a f t a r k a n a d a l a h p e r j a n j i a n j a m i n a n fidusia b e r s i f a t p e r s e o r a n g a n 

(persoonlijke karakter). S e l a i n i t u P e n e r i m a F i d u s i a a k a n m e n g a l a m i k e s u l i t a n 

u n t u k m e n g e k s e k u s i , a p a b i l a P e m b e r i F i d u s i a a t a u D e b i t u r w a n p r e s t a s i a t a u 

c i d e r a j a n j i , k a r e n a d a l a m U n d a n g - u n d a n g J a m i n a n F i d u s i a t e l a h d i j e l a s k a n 

b a h w a a p a b i l a P e m b e r i F i d u s i a a t a u D e b i t u r w a n p r e s t a s i m a k a b e n d a y a n g 

m e n j a d i o b j e k j a m i n a n fidusia d a p a t d i e k s e k u s i d e n g a n c a r a p e l a k s a n a a n t i t l e 

e k s e k u t o r i a l , p e n j u a l a n b e n d a y a n g m e n j a d i o b j e k j a m i n a n fidusia d a n p e n j u a l a n 

d i b a w a h t a n g a n . P a r a p i h a k y a n g d e n g a n s e n g a j a a t a u k a r e n a k e l a l a i a n n y a 
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t e r s e b u t a n t a r a l a i n d i s e b a b k a n o l e h P e m b e r i F i d u c i a a t a u d e b i t u r , P e n e r i m a 

F i d u c i a a t a u K r e d i t u r s e r t a N o t a r i s . K e l a l a i a n t e r s e b u t t e n t u s a j a d a p a t m e r u g i k a n 

s a l a h s a t u p i h a k a t a u p i h a k k e t i g a y a n g b e r k e p e n t i n g a n a t a u d e n g a n k a t a l a i n 

m e l a n g g a r k e t e n t u a n y a n g d i m a k s u d d a l a m U n d a n g - U n d a n g J a m i n a n F i d u c i a . 

S e g a l a b e n t u k k e l a l a i a n a t a u a d a n y a k e s e n g a j a a n t e r h a d a p p c m b e b a s a n o b y e k 

fiducia d a n p e n d a f t a r a n j a m i n a n fiducia b a i k y a n g d i s e b a b k a n o l e h p e m b e r i 

F i d u c i a , p e n e r i m a fiducia a t a u N o t a r i s d a p a t d i a n g g a p m e l a k u k a n s u a t u 

p e r b u a t a n m e l a n g g a r h u k u m . K e l a l a i a n a t a u k e s e n g a j a a n t e r s e b u t d a p a t t e r j a d i , 

k a r e n a u n d a n g - u n d a n g J a m i n a n F i d u c i a t i d a k m e r i n c i l e b i h t e g a s s a m p a i k a p a n 

p e n d a f t a r a n j a m i n a n fiducia t e r s e b u t h a r u s d i d a f t a r k a n , s c t e l a h p e m b e r i f i d u c i a 

d a n p e n e r i m a fiducia m e n a n d a t a n g a n i a k t a j a m i n a n f i d u c i a d i h a d a p a n N o t a r i s . 

M a s a l a h h u k u m p e m b e b a n a n o b y e k j a m i n a n fiducia d a n p e n d a f t a r a n n y a 

m e r u p a k a n m a s a l a h y a n g p o k o k d a l a m p e n g i k a t a n j a m i n a n k r e d i t a n t a r a D e b i t u r 

a t a u P e m b e r i F i d u c i a d e n g a n K r e d i t u r a t a u P e n e r i m a F i d u c i a s e r t a N o t a r i s 

s e b a g a i p i h a k y a n g m e m b u a t a k t a p e r j a n j i a n k r e d i t d a n p e n g i k a t a n a k t a j a m i n a n 

F i d u c i a . 

P e r j a n j i a n fidusia m e r u p a k a n p e r j a n j i a n h u t a n g p i u t a n g k r e d i t u r k e p a d a 

d e b i t u r y a n g m e l i b a t k a n p e n j a m i n a n y a n g j a m i n a n n y a t e r s e b u t k e d u d u k a n n y a 

m a s i h d a l a m p e n g u a s a a n p e m i l i k j a m i n a n . T e t a p i u n t u k m e n j a m i n k e p a s t i a n 

h u k u m b a g i k r e d i t u r m a k a s e b e l u m n y a d i b u a t a k t a o l e h n o t a r i s d a n k e m u d i a n 

d i d a f t a r k a n d i k a n t o r p e n d a f t a r a n fidusia. D e n g a n d e m i k i a n a k a n m e m i l i k i 

k e k u a t a n e k s e k u t o r i a l l a n g s u n g a p a b i l a d e b i t u r m e l a k u k a n p e l a n g g a r a n 

p e r j a n j i a n ( c i d e r a j a n j i ) k e p a d a k r e d i t u r . 
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B e r d a s a r k a n w a w a n c a r a p e n u l i s p a d a p i h a k b a g i a n p e n d a f t a r a n j a m i n a n 
f i d u c i a d a p a t d i d a f t a r k a n s e c a r a l a n g s u n g o l e h p e m e g a n g h a k j a m i n a n 
s e p e r t i b a n k a t a u j u g a d a p a t d i w a k i l k a n m e l a l u i s u r a t k u a s a k e p a d a 
N o t a r i s e b a g a i p e m e g a n g k u a s a u n t u k s e k a l i g u s m e l a k s a n a k a n 
p e n d a f t a r a n d a r i p a d a j a m i n a n f i d u c i a tersebut.^ '** 

B. Akibat Hukumnya Apabila jaminan Fiducia Tidak didaftarkan 

S e t e l a h m e n d a f t a r k a n a k t a j a m i n a n F i d u c i a , s e l a n j u t n y a k a n t o r 

P e n d a f t a r a n F i d u c i a m e n e r b i t k a n S e r l i p i k a t J a m i n a n F i d u c i a y a n g s e t e l a h s e l e s a i 

d i s e r a h k a n k e p a d a P e n e r i m a F i d u c i a . D a l a m s e r t i p i k a t j a m i n a n F i d u c i a 

b e r t u l i s k a n " D E M I K E A D I L A N B E R D A S A R K A N K E T U H A N A N Y A N G 

M A H A E S A ' y a n g m e r u p a k a n s a l i n a n B u k u D a f t a r F i d u c i a y a n g d i c a t a t o l e h 

p e j a b a t y a n g b e r w e n a n g d a n b e r l a k u m e n u r u t u n d a n g - u n d a n g S e r t i p i k a t t e r s e b u t 

m e m p u n y a i k e k u a t a n e k s e k u t o r i a l a p a b i l a d e b i t u r a t a u p e m b e r i F i d u c i a c i d e r a 

j a n j i , P e n e r i m a f i d u c i a d a p a t m e l a k u k a n e k s e k u s i m e l a l u i p e n g a d i l a n y a n g 

k e t e t a p a n n y a t e l a h m e n g i k a t p a r a p i h a k . D a l a m h a l p e m b e r i F i d u c i a a t a u d e b i t u r 

w a n p r e s t a s i , m a k a P e n e r i m a f i d u c i a a t a u K r e d i t u r d a p a t m e l a k u k a n e k s e k u s i 

t a n p a p e r a n t a r a p e n g a d i l a n , k a r e n a s e r t i f i k a t J a m i n a n F i d u c i a t e r s e b u t 

m e m p u n y a i k e k u a t a n e k s e k u t o r i a l y a n g s a m a d e n g a n p u t u s a n p e n g a d i l a n y a n g 

t e l a h m e m p u n y a i k e k u a t a n h u k u m y a n g t e t a p . P e r t a n g g u n g j a w a b a n p e m b e r i 

F i d u c i a d a l a m h a l k e l a l a i a n a t a u k e s e n g a j a a n a p a b i l a p e l e p a s a n h a k a t a s j a m i n a n 

f i d u c i a , m u s n a h n y a b e n d a y a n g m e n j a d i O b y e k J a m i n a n F i d u c i a . K e l a l a i a n 

s e l a n j u t n y a a p a b i l a p e m b e r i f i d u c i a m e n y e w a k a n o b y e k y a n g m e n j a d i j a m i n a n 

f i d u c i a k e p a d a p i h a k l a i n t a n p a p e r s e t u j u a n t e r t u l i s P e n e r i m a F i d u c i a . 

' Wawancara Dengan Ibu nelHwati, Seksi PelayananHukum Kanwil Hukum dan Ham 
Propinsi Sumatera Selatan Palembang, Tanggal 27 Maret 2012. 
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U n d a n g - u n d a n g t e n t a n g J a m i n a n F i d u s i a m e w a j i b k a n p e n d a f t a r a n 

t e r h a d a p b e n d a y a n g d i j a d i k a n j a m i n a n f i d u s i a , h a l t e r s e b u t d i l a k u k a n s e t e l a h 

p e n a n d a t a n g a n a n p e r j a n j i a n k r e d i t a t a u b e n t u k l a i n s e r t a p e n a n d a t a n g a n a n a k t a 

J a m i n a n F i d u s i a d i h a d a p a n N o t a r i s , p e n d a f t a r a n t e r s e b u t b e r l a k u u n t u k a k t a 

P e r u b a h a n J a m i n a n F i d u s i a . P e r u b a h a n a k t a J a m i n a n F i d u s i a d i b u a t d i h a d a p a n 

N o t a r i s , p a d a u m u m n y a p e r u b a h a n t e r s e b u t m e l i p u t i p e r u b a h a n n i l a i k r e d i t y a n g 

d i t e r i m a o l e h D e b i t u r , o b j e k j a m i n a n d a n I a i n - I a i n . O b j e k j a m i n a n f i d u s i a t i d a k 

d i i k a t d e n g a n a k t a J a m i n a n F i d u s i a d i k a r e n a k a n K r e d i t u r a t a u P e n e r i m a F i d u s i a 

t e l a h m e l a k u k a n a n a l i s i s y a n g c e r m a t m e n g e n a i w a t a k s e r t a k e m a m p u a n s e o r a n g 

D e b i t u r a t a u P e m b e r i F i d u s i a , d i s a m p i n g o b j e k j a m i n a n f i d u s i a t e r s e b u t 

m e r u p a k a n j a m i n a n t a m b a h a n , k a r e n a p a d a s a a t y a n g s a m a D e b i t u r a t a u P e m b e r i 

F i d u s i a t e l a h m e n y e r a h k a n b e b e r a p a j a m i n a n u n t u k d i i k a t d e n g a n p e r j a n j i a n 

k r e d i t , s e h i n g g a K r e d i t u r m e n g a n g g a p j a m i n a n t e r s e b u t s u d a h c u k u p , d e n g a n 

d e m i k i a n j a m i n a n k r e d i t l a i n n y a y a n g d i b e r i k a n o l e h D e b i t u r a t a u P e m b e r i 

F i d u s i a m e n j a d i j a m i n a n u m u m . A l a s a n y a n g I a i n t i d a k d i b e b a n i n y a o b j e k 

j a m i n a n f i d u s i a d a n t i d a k d i b u a t n y a a k t a J a m i n a n F i d u s i a , d i k a r e n a k a n p l a f o n d 

y a n g d i t e r i m a o l e h D e b i t u r a t a u P e m b e r i F i d u s i a d a r i K r e d i t u r a t a u P e n e r i m a 

F i d u s i a a d a l a h k u r a n g d a r i R p . 2 5 0 . 0 0 0 . 0 0 0 , - ( d u a r a t u s l i m a p u l u h j u t a r u p i a h ) 

d a n p e r j a n j i a n k r e d i t y a n g d i b u a t a n t a r a D e b i t u r a t a u P e m b e r i F i d u s i a d e n g a n 

K r e d i t u r a t a u P e n e r i m a F i d u s i a d i b u a t s e c a r a d i b a w a h t a n g a n . S e d a n g k a n a l a s a n 

y a n g t e r a k h i r a d a l a h f a k t o r b i a y a y a n g h a r u s d i k e l u a r k a n o l e h s e o r a n g D e b i t u r 

a t a u P e m b e r i F i d u s i a u n t u k m e m b e b a n i o b j e k j a m i n a n f i d u s i a d a n 

m e n d a f t a r k a n n y a k e k a n t o r P e n d a f t a r a n F i d u s i a . D a l a m h a l o b j e k j a m i n a n f i d u s i a 
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t i d a k d i b e b a n i d a n t i d a k d i d a f t a r k a n , m a s a l a h y a n g t i m b u l s e a n d a i n y a D e b i t u r 

w a n p r e s t a s i , K r e d i t u r s u d a h c u k u p u n t u k m e n g a m b i l j a m i n a n m i l i k D e b i t u r t a n p a 

j a m i n a n o b j e k j a m i n a n fidusia y a n g t i d a k d i b e b a n i d a n t i d a k d i d a f t a r k a n . D a l a m 

p r a k t i k p e n a n d a t a n g a n a n p e r j a n j i a n k r e d i t , t i d a k d i b e b a n i d a n t i d a k 

d i d a f t a r k a n n y a a k t a J a m i n a n F i d u s i a k e k a n t o r P e n d a f t a r a n F i d u s i a , a n t a r a 

D e b i t u r a t a u P e m b e r i F i d u s i a d a n K r e d i t u r a t a u P e n e r i m a F i d u s i a t e l a h 

m e n g e t a h u i t i d a k d i b e b a n i d a n t i d a k d i d a f t a r k a n n y a a k t a J a m i n a n F i d u s i a , 

s e h i n g g a a k i b a t h u k u m y a n g t i m b u l d i k e m u d i a n h a r i s u d a h d i k e t a h u i o l e h 

m a s i n g - m a s i n g , d a n k e m u n g k i n a n u n t u k D e b i t u r w a n p r e s t a s i s a n g a t k e c i l . S e l a i n 

i t u k e w a j i b a n N o t a r i s u n t u k m e n d a f t a r k a n a k t a J a m i n a n F i d u s i a s e t e l a h d i b e r i 

k u a s a o l e h P e n e r i m a F i d u s i a k e m u d i a n k a r e n a k e l a l a i a n n y a y a n g m e n y e b a b k a n 

t i d a k m e n d a f t a r k a n a k t a J a m i n a n F i d u s i a s e t e l a h p e n a n d a t a n g a n a n a k t a J a m i n a n 

F i d u s i a m e r u p a k a n t a n g g u n g j a w a b N o t a r i s t e r s e b u t . K e l a l a i a n t e r s e b u t d a p a t 

d i s e b a b k a n o l e h k e k u r a n g a n b e r k a s u n t u k m e n d a f t a r k a n a k t a J a m i n a n F i d u s i a . 

A k i b a t k e l a l a i a n t e r s e b u t , b a i k P e m b e r i F i d u s i a a t a u D e b i t u r , a t a u P e n e r i m a 

F i d u s i a a t a u K r e d i t u r s e r t a p i h ^ k e t i g a s a n g a t d i r u g i k a n , n a m u n y a n g m e n j a d i 

p e r t a n y a a n a d a l a h b a g a i m a n a k a l a u P e m b e r i F i d u s i a a t a u D e b i t u r w a n p r e s t a s i . 

H a l t e r s e b u t s a n g a t m e r u g i k a n P e n e r i m a F i d u s i a a t a u K r e d i t u r s e l a k u p e m e g a n g 

F i d u s i a , d a n P e n e r i m a F i d u s i a a t a u K r e d i t u r d a p a t m e m i n t a p e r t a n g g u n g j a w a b a n 

d a r i N o t a r i s k a r e n a h a l - h a l t e r s e b u t , d a n N o t a r i s h a r u s m e m p e r t a n g g u n g j a w a b k a n 

k a r e n a k e l a l a i a n y a n g m e n y e b a b k a n t i d a k d i d a f t a r k a n n y a a k t a J a m i n a n F i d u s i a 

s e s u a i d e n g a n k e t e n t u a n y a n g d i m a k s u d d a l a m U n d a n g - u n d a n g J a m i n a n F i d u s i a . . 

K e w a j i b a n p e m b e b a n a n d a n p e n d a f t a r a n o b j e k j a m i n a n fidusia m e r u p a k a n 
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k e w a j i b a n b a g i s e m u a p i h a k y a n g b e r k e p e n t i n g a n , o l e h k a r e n a i t u s e t i a p b e n d a 

y a n g d i b e b a n i d e n g a n j a m i n a n fidusia w a j i b d i d a f t a r k a n p a d a K a n t o r P e n d a f t a r a n 

F i d u s i a s e t e m p a t t a n p a m e l i h a t b e s a m y a k r e d i t y a n g d i b e r i k a n , d e n g a n k a t a l a i n 

p e r j a n j i a n p o k o k n y a d i b u a t s e c a r a N o t a r i i l d a n d i b u a t k a n a k t a J a m i n a n F i d u s i a . 

H a l t e r s e b u t s e s u a i d e n g a n k e t e n t u a n d e n g a n U n d a n g - u n d a n g t e n t a n g J a m i n a n 

F i d u s i a b a h w a b e n d a y a n g d i b e b a n i d e n g a n J a m i n a n F i d u s i a w a j i b d i d a f t a r k a n 

d a n p e n d a f t a r a n J a m i n a n F i d u s i a d i l a k u k a n d i K a n t o r P e n d a f t a r a n F i d u s i a . 

K e w a j i b a n p e m b e b a n a n d a n p e n d a f t a r a n a k t a J a m i n a n F i d u s i a 

d i b e r l a k u k a n a p a b i l a s e o r a n g P e m b e r i F i d u s i a a t a u D e b i t u r m e n e r i m a p l a f o n d d i 

a t a s R p . 2 5 0 . 0 0 0 . 0 0 0 , - ( d u a r a t u s l i m a p u l u h j u t a r u p i a h ) a t a u m e n e r i m a p l a f o n d 

d i b a w a h R p . 2 5 0 . 0 0 0 . 0 0 0 , - ( d u a r a t u s l i m a p u l u h j u t a r u p i a h ) d a n a d a i n d i k a s i 

P e m b e r i F i d u s i a a t a u D e b i t u r a k a n w a n p r e s t a s i d a n u n t u k m e n g i k a t P e m b e r i 

F i d u s i a a t a u D e b i t u r d i b u a t l a h a k t a p e r j a n j i a n pKjkok s e c a r a N o t a r i i l . N a m u n 

d a l a m p r a k t i k p e l a k s a n a a n n y a t i d a k s e m u a p e r j a n j i a n p o k o k d i b u a t s e c a r a 

N o t a r i i l , t e t a p i b e b e r a p a B a n k a t a u K r e d i t u r m e m b u a t p e r j a n j i a n p o k o k s e c a r a 

d i b a w a h t a n g a n , t e r m a s u k p u l a a p a b i l a a d a p e r u b a h a n a t a u p e m b a h a r u a n n y a . 

M a s a l a h h u k u m j i k a D e b i t u r a t a u P e m b e r i F i d u s i a w a n p r e s t a s i a t a u c i d e r a j a n j i 

j i k a o b j e k j a m i n a n fidusia d i b e b a n i d a n d i d a f t a r k a n d i k a n t o r P e n d a f t a r a n F i d u s i a 

d a l a m p r a k t i k l e b i h m u d a h b i l a d i b a n d i n g k a n d e n g a n o b j e k j a m i n a n fidusia y a n g 

d i b e b a n i n a m u n t i d a k d i d a f t a r k a n . M e n g i n g a t h a l t e r s e b u t d i a t a s d a p a t 

d i s i m p u l k a n b a h w a a p a b i l a P e m b e r i F i d u s i a a t a u D e b i t u r w a n p r e s t a s i , m a k a 

P e n e r i m a F i d u s i a m e m p u n y a i k e k u a t a n e k s e k u t o r i a l y a n g s a m a d e n g a n p u t u s a n 

p e n g a d i l a n u n t u k m e n j u a l b e n d a y a n g m e n j a d i o b j e k J a m i n a n F i d u s i a , d a l a m h a l 
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i n i m e l a l u i m e k a n i s m e l e l a n g ( k a r e n a B a n k i n i a d a l a h B U M N ) d i L e m b a g a 

L e l a n g a t a u d i l u a r L e m b a g a L e l a n g d e n g a n i z i n d a r i K a n t o r P e n g u r u s a n P i u t a n g 

d a n L e l a n g N e g a r a ( K P 2 L N ) . D a r i s e m u a k e w a j i b a n p e m b e b a n a n o b j e k j a m i n a n 

f i d u s i a p e n d a f t a r a n a k t a J a m i n a n F i d u s i a t e r d a p a t b e b e r a p a p e r b e d a a n 

d i a n t a r a K r e d i t u r a t a u P e n e r i m a F i d u s i a u n t u k m e l a k s a n a k a n p e m b e b a n a n d a n 

p e n d a f t a r a n , n a m u n s e m u a i t u t e r l e p a s d a r i p e r t a n g g u n g j a w a b a n p a r a p i h a k y a n g 

b e r k e p e n t i n g a n . N a m u n d e n g a n t i d a k d i d a f t a r k a n n y a a k t a J a m i n a n F i d u s i a t e n t u 

s a j a P e m b e r i F i d u s i a t i d a k m e n g e l u a r k a n b i a y a u n t u k m e n d a f t a r k a n a k t a J a m i n a n 

F i d u s i a y a n g m e r u p a k a n P e n e r i m a a n N e g a r a B u k a n P a j a k ( P N B P ) y a n g d i a t u r 

d a l a m P e r a t u r a n P e m e r i n t a h R e p u b l i k I n d o n e s i a n o m o r 8 7 T a h u n 2 0 0 0 t e n t a n g 

P e r u b a h a n A t a s P e r a t u r a n P e m e r i n t a h n o m o r 2 6 T a h u n 1 9 9 9 t e n t a n g T a r i f A t a s 

J e n i s P e n e r i m a a n N e g a r a B u k a n P a j a k y a n g B e r l a k u P a d a D e p a r t e m e n 

K e h a k i m a n . S e b a g a i m a n a t e l a h d i j e l a s k a n d a l a m U n d a n g - u n d a n g t e n t a n g 

J a m i n a n F i d u s i a b a h w a P e m b e r i F i d u s i a a d a l a h o r a n g p e r s e o r a n g a n a t a u 

k o r p o r a s i , P e n e r i m a F i d u s i a a d a l a h o r a n g p e r s e o r a n g a n a t a u k o r p o r a s i , o l e h 

kM^ena i t u k e l a l a i a n a t a u k e s e n g a j a a n t e r h a d a p p e m b e b a n a n d a n p e n d a f t a r a n 

j a m i n a n f i d u s i a y a n g d i l a k u k a n b a i k o l e h P e m b e r i F i d u s i a a t a u P e n e r i m a F i d u s i a , 

m a k a k o r p o r a s i d a p a t d i m i n t a k a n p e r t a n g g u n g j a w a b a n n y a , k a r e n a k o r p o r a s i 

m e r u p a k a n s u b y e k h u k u m , d i s a m p i n g b a d a n h u k u m d a n o r a n g p e r s e o r a n g a n , 

n a m u n p e r t a n g g u n g j a w a b a n a p a y a n g a k a n d i b e r i k a n k e p a d a k o r p o r a s i a p a k a h 

p e r t a n g g u n g j a w a b a n p i d a n a a t a u p e r t a n g g u n g j a w a b a n p e r d a t a . 

P e r t a n g g u n g j a w a b a n p i d a n a k o r p o r a s i t e r h a d a p k e l a l a i a n a t a u k e s e n g a j a a n 

t e r h a d a p p e m b e b a n a n o b j e k j a m i n a n f i d u s i a d a n p e n d a f t a r a n j a m i n a n f i d u s i a . 
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a p a b i l a P e m b e r i F i d u s i a a t a u D e b i t u r w a n p r e s t a s i s e h i n g g a m e r u g i k a n p i h a k 

k e t i g a , a p a b i l a P e m b e r i F i d u s i a m e n g a i i h k a n a t a u m e n y e w a k a n o b j e k j a m i n a n 

f i d u s i a t a n p a p e r s e t u j u a n t e r t u l i s d a r i P e n e r i m a F i d u s i a , b e g i t u j u g a a p a b i l a 

P e n e r i m a F i d u s i a t i d a k m e m b e b a n i d a n m e n d a f t a r k a n j a m i n a n f i d u s i a h a l 

t e r s e b u t b e l u m s e p e n u h n y a d i l a k s a n a k a n . 

H a l y a n g d i m u n g k i n k a n a d a l a h m e n e r a p k a n p e r t a n g g u n g j a w a b a n 

p e r d a t a t e r h a d a p k o r p o r a s i . . k a r e n a d a l a m h u k u m p e r d a t a , s u a t u k o r p o r a s i 

b e r b a d a n h u k u m d a p a t d i g u g a t d a n d i h u k u m o l e h h a k i m p e r d a t a u n t u k m e m b a y a r 

g a n t i r u g i k e p a d a p e n g g u g a t y a n g m e n g a l a m i k e r u g i a n a k i b a t p e r b u a t a n m e l a w a n 

h u k u m o l e h k o r p o r a s i y a n g b e r b a d a n h u k u m i t u , s e h i n g g a p e r b u a t a n h u k u m y a n g 

d i l a k u k a n o l e h P e m b e r i F i d u s i a a t a u P e n e r i m a F i d u s i a y a n g k a r e n a k e l a l a i a n a t a u 

k e s e n g a j a a n n y a t i d a k m e m b e b a n i d a n m e n d a f t a r k a n j a m i n a n fidusia d a n 

m e r u g i k a n k e p e n t i n g a n p i h a k k e t i g a d a p a t d i t u n t u t s e c a r a perda ta .^^* 

D e n g a n d e m i k i a n , A k i b a t H u k u m n y a A p a b i l a J a m i n a n F i d u c i a T i d a k 

D i d a f t a r k a n , m a k a j a m i n a n f i d u c i a t e r s e b u t t i d a k m e m p u n y a i k e k u a t a n 

e k s e k u t o r i a l , s e h i n g g a a k a n m e n y u l i t k a n b a g i p e m . e g a n g h a k j a m i n a n f i d u c i a 

a p a b i l a t e r j a d i s a l a h s a t u p i h a k w a n p r e s t a s i . 

' Wawancara Dengan Ibu Nelliwati, Seksi Pelayanan Hukum Kanwi! Hukum dan 
HAM Propinsi Sumatera Selatan, Palembang, Tanggal 27 Maret 2012 



BAB IV 

PENUTUP 

B e r t i t i k t o l a k d a r i p e m b a h a s a n p a d a b a b - b a b s e b e l u m n y a , m a k a dapa t 

d i a m b i l k e s i m p u l a n d a n s a r a n s ebaga i b e r i k u t : 

A. Kesimpulan 

I . K e d u d u k a n p e n d a f t a r a n j a m i n a n fiducia p a d a k a n t o r W i l a y a h K e m e n t e r i a n 

H u k u m d a n H A M P r o p i n s i S u m a t e r a s e l a t a n a d a l a h s e b a g a i b u k t i t e r h a d a p 

a d a n y a p e r j n j i a n p i n j a m m e m i n j a m u a n g u a n g y a n g d i j a m i n k a n m e l a l u i 

j a m i n a n fiducia, s e h i n g g a b i l a t e r j a d i w a n p r e s t a s i d a r i p i h a k d e b i t u r , m a k a 

a k a n m e m u d a h k a n b a g i p i h a k k r e d i t u r u n t u k m e n g e k s e k u s i b e n d a j a m i n a n 

t e r s e b u t . 

• 2 . A k i b a t h u k u m n y a a p a b i l a j a m i n a n F i d u c i a t i d a k d i d a f t a r k a n , m a k a j a m i n a n 

fiducia t e r s e b u t t i d a k m e m p u n y a i k e k u a t a n e k s e k u t o r i a l , s c h i n g g a a k a n 

m e n y u l i t k a n b a g i p i h a k p e m e g a n g j a m i n a n fiducia a t a u p i h a k k r e d i t u r 

a p a b i l a d e b i t u r w a n p r e s t a s i t e r h a d a p p e r j a n j i a n p o k o k n y a , y a i t u p i n j a m 

m e m i n j a m u a n g d e n g a n j a m i n a n fiducia, 

B. Saran-saran 

1 . P i h a k y a n g a m e n g i k a t k a n p e r j a n j i a n n y a d e n g a n j a m i n a n fiducia, k i r a n y a 

m e l a k u k a n p e n d a f t a r a n t e r h a d a p h a k j a m i n a n fiducianya d e n g a n m e m e n u h i 

b e b e r a p a k e t e n t u a n y a n g b e r l a k u p a d a K e m e n t e r i a n H u k u m d a n H A M 

P r o p i n s i S u m a t e r a S e l a t a n . ^ 
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2 . P e n d a f t a r a n f i d u c i a a d a l a h s u a t u u p a y a u n t u k m e n j a m i n k e p a s t i a n h u k u m 

a n t a r a p e n e r i m a d a n p e m b e r i j a m i n a n f i d u c i a , s e h i n g g a p a r a p i h a k k i r a n y a 

m e l a k s a n a k a n p e r j a n j i a n m a s i n g - m a s i n g d e n g a n i t i k a d b a i k n y a . 



DAFTAR PUSTAKA 

A d r i a n S u t e d i , 2 0 0 9 , Hukum Hak Tanggungan, S i n a r G r a f i k a , J a k a r t a . 

A . H a m z a h d a n S e n j u n M a n u l a n g , 1 9 8 7 , Lembaga Fidusia dan Penerapannya di 
Indonesia, Indonesia H i i l , C o , J a k a r t a . 

H a r t o n o H a d i s o e p r a p t o , 2 0 0 4 , Pokok-Pokok Hukum Perikatan dan Hukum 
Jaminan, L i b e r t y , Y o g y a k a r t a . 

M u n i r F u a d y , 2 0 0 6 , Hukum Perbankan, P T . C i t r a A d i t i a B a k t i , B a n d u n g . 

R a c h m a d i U s m a n , 2 0 0 5 , Persaingan Osaka Di Indonesia, P T . G r a m e d i a P u s t a k a 
U t a m a , J a k a r t a . 

R a c h m a d i U s m a n , 2 0 0 8 , Hukum Jaminan Keperdataan, S i n a r G r a f i k a , J a k a r t a . 

S u b e k t i , 1 9 9 6 , Jaminan-Jaminan Untuk Pemberian Kredit Menurut Hukum 
Indonesia, C i t r a A d i t y a B a k t i 

S r i S o e d e w i M a s j c h o e n S o f w a n , 1 9 9 8 , . Hukum Perdata, Hak Jaminan Atas 
Tanah, L i b e r t y , Y o g y a k a r t a . 

, 1 9 8 2 , Himpunan Karya Tentang Hukum Jaminan, L i b e r t y , Y o g y a k a r t a . 

S u p r i a d i , 2 0 1 0 , Hak Tanggungan, S i n a r G r a f i k a , J a k a r t a . 

T a n K a m e l o , 2 0 0 6 , Hukum Jaminan Fiducia Statu Kebutuhan Yang Didambakan, 
A l u m n i , B a n d u n g . 

U n d a n g - U n d a n g N o m o r 4 T a h u n 1 9 9 6 t e n t a n g H a k T a n g g u a n g a n 



S U R A T P E R N Y A T A A N O R I S I N A L I T A S S K R I P S I 

Y a n g b e r t a n d a t a n g a n d i b a w a h i n i : 

N a m a M I R W A N 

T e m p a t T a n g g a l L a h i r P e r j a y a , 1 2 O k t o b e r 1 9 8 5 

N i m 5 0 2 0 0 5 2 3 2 

P r o g r a m S t u d i 

P r o g r a m K e k h u s u s a n 

I l m u H u k u m 

H u k u m P e r d a t a 

M e n y a t a k a n b a h w a k a r y a i l m i a h / s k r i p s i s a y a y a n g b e r j u d u l : 

KEDUDUKAN PENDAFTARAN JAMINAN FIDUCIA PADA KANTOR 

W I L A Y A H KEMENTARIAN HUKUM DAN HAM PROPINSI 

SUMATERA SELATAN 

A d a l a h b u k a n m e r u p a k a n k a r y a t u l i s o r a n g l a i n , b a i k s e b a g i a n m a u p u n 

k e s e l u r u h a n , k e c u a l i d a l a m b e n t u k k u t i p a n y a n g t e l a h k a m i s e b u t k a n s u m b e m y a . 

D e m i k i a n s u r a t p e m y a t a a n i n i k a m i b u a t d e n g a n s e b e n a r - b e n a m y a d a n a p a b i l a 

p e m y a t a a n i n i t i d a k b e n a r , k a m i b e r s e d i a m e n d a p a t k a n s a n k s i a k a d e m i s . 

P a l e m b a n g , O k t o b e r 2 0 1 1 

Mirwan 



UNIVERSITAS MUHAMMADIYAH PALEMBANG 
F A K U L T A S HUKUM 

R E K O M E N D A S I DAN P E M B I M B I N G A N S K R I P S I 

N a m a 
N I M 
P r o g r a m S t u d i 
P r o g r a m K e k h u s u s a n 
J u d u l 

MIRWAN 
502005232 
Ilmu Hukum 
Hukum Perdata 
KEDUDUKAN PENDAFTARAN JAMINAN 
FIDUCIA PADA KANTOR W I L A Y A H 
KEMENTARIAN HUKUM DAN HAM 
PROPINSI SUMATERA SELATAN 

I . R e k o m e n d a s i K e t u a B a g i a n : H u k u m P e r d a t a 
a . R e k o m e n d a s i : 

b . U s u i P e m b i m b i n g : 1 . .^oS(r?/t(ffykp_^ 

2 

P a l e m b a n g , ^ O k t o b e r 2 0 1 1 
K e t u a B a g i a n , 

MULYADI T A N Z I L I , SH., MH. 

I I . P e n e t a p a n P e m b i m b i n g S k r i p s i o l e h P e m b a n t u D e k a n I 

1. 

2 . 

^ p f f l 2 0 1 1 

IMAD YAHYA SELMA, SH., MH. 



UNIVERSITAS MUHAMMADIYAH PALEMBANG 
F A K U L T A S HUKUM 

L a m p i r a n : O u t l i n e S k r i p s i 
P r i h a i : P e n e l i t i a n H u k u m d a n P e n u l i s a n S k r i p s i 
K e p a d a : Y t h . B a p a k H . E r l i S a l i a , S H . , M H . 

P e m b i m b i n g A k a d e m i k F a k . H u k u m U M P 
D i 
P a l e m b a n g 

A s s a l a m u ' a l a i k u m w r . w b . 

S a y a y a n g b e r t a n d a t a n g a n d i b a w a h i n i 
N a m a 
N I M 
P r o g r a m S t u d i 
P r o g r a m K e k h u s u s a n 

M I R W A N 
5 0 2 0 0 5 2 3 2 
I l m u H u k u m 
H u k u m P e r d a t a 

P a d a s e m e s t e r g a n j i l t a h u n k u l i a h 2 0 1 1 - 2 0 1 2 s u d a h 
m e n y e l e s a i k a n b e b a n s t u d i y a n g m e l i p u t i M P K , M K K , M K B , 
M P B , M B B ( 1 4 5 . S K S ) . 

D e n g a n i n i m e n g a j u k a n p e r m o h o n a n u n t u k P e n e l i t i a n H u k u m 
d a n P e n u l i s a n S k r i p s i d e n g a n j u d u l : 

KEDUDUKAN PENDAFTARAN JAMINAN FIDUCIA 
PADA KANTOR W I L A Y A H KEMENTARIAN HUKUM 
DAN HAM PROPINSI SUMATERA SELATAN 

D e m i k i a n l a h a t a s p e r k e n a n B a p a k d i u c a p k a n t e r i m a k a s i h . 
W a s s a l a m 

P a l e m b a n g , O k t o b e r 2 0 1 1 
P e m o h o n , i 

MIRWAN 
R e k o m e n d a s i P.A. Y b s : 

P e r ^ ^ j n g A k a d e m i k , 

H. E R L I SALIA, SH., MH. 



JUDUL SKRIPSI : KEDUDUKAN PENDAFTARAN JAMINAN 
FIDUCIA PADA KANTOR W I L A Y A H 
KEMENTARIAN HUKUM DAN HAM PROPINSI 
SUMATERA SELATAN 

P E R M A S A L A H A N : 
1 . B a g a i m a n a k a h k e d u d u k a n p e n d a f t a r a n j a m i n a n f i d u c i a p a d a K a n t o r W i l a y a h 

K e m e n t e r i a n H u k u m d a n H A M P r o p i n s i S u m a t e r a S e l a t a n ? 
2 . A p a k a h a k i b a t h u k u m a p a b i l a j a m i n a n f i d u c i a t e r s e b u t t i d a k d i d a f t a r k a n ? 

B A B I : P E N D A H U L U A N 

A . L a t a r B e l a k a n g 

B . P e r m a s a l a h a n 

C . R u a n g L i n g k u p d a n T u j u a n 

D . M e t o d o l o g i 

B A B I I : T I N J A U A N P U S T A K A 

A . P e n g e r t i a n d a n M a c a m - m a c a m J a m i n a n 

B . P e n g e r t i a n J a m i n a n F i d u c i a 

C . A s a s - a s a s J a m i n a n F i d u c i a 

D . P e n d a f t a r a n J a m i n a n F i d u c i a 

B A B I I I : P E M B A H A S A N 
A . K e d u d u k a n P e n d a f l a r a n J a m i n a n F i d u c i a p a d a K a n t o r 

W i l a y a h K e m e n t e r i a n H u k u m d a n H A M P r o p i n s i S u m a t e r a 
S e l a t a n 

B . A k i b a t H u k u m A p a b i l a J a m i n a n F i d u c i a T e r s e b u t T i d a k 
D i d a f t a r k a n 

B A B I V : P E N U T U P 
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