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B A B . I 

P E N D A H U L U A N 

A. Latar Belakang 

P r o s e s p e m e r i k s a a n p e r k a r a p i d a n a d i p e n g a d i l a n , s e c a r a n o r m a l i f a t a u 

s e c a r a f o n n a l , m e n u n j u k k e p a d a p e r a t u r a n i n d u k y a n g t e r t u a n g d a l a m U n d a n g -

u n d a n g N o m o r 8 T a h u n 1 9 8 1 ( K U H A P ) , k h u s u s n y a B a b X V I t e n t a n g 

• ' P e m e r i k s a a n d i s i d a n g p e n g a d i l a n " . 

T a h a p p e m e r i k s a a n d i p e n g a d i l a n i n i d i i a k u k a n s e t e l a h l a h a p p e m e r i k s a a n 

p e n d a h u l u a n s e l e s a i . P e m e r i k s a a n d i s l n i d i l a n d a s k a n p a d a s i s t e m a t a u m o d e l 

Accusatoir, d a n d i m u l a i d e n g a n m c n y a m p a i k a n b e r k a s p e r k a r a k e p a d a Public 

prosecutor y a n g h a r u s m e n e n t u k a n a p a k a h p e r k a r a a k a n d i i e r u s k a n k e p e n g a d i l a n . 

D a l a m h a l i n i , p e r t a m a p e n u n t u t u m u m m e l i m p a h k a n p e r k a r a k e p e n g a d i l a n 

d e n g a n p e r m i n t a a n s e g e r a m e n g a d i l i p e r k a r a t e r s e b u t d i s e r t a i d e n g a n s u r a t 

d a k w a a n . 

S e t e l a h p e n g a d i l a n n e g e r i m e n e r i m a s u r a t p e l i m p a h a n p e r k a r a d a r i 

p e n u n t u t u m u m . s c l a n j u t n y a k e t u a p e n g a d i l a n n e g e r i m e m p e l a j a r i a p a k a h p e r k a r a 

i t u m a s u k w e w e n a n g p e n g a d i l a n y a n g d i l i m p a h k a n n y a a t a u t i d a k . S e t e l a h k e t u a 

p e n g a d i l a n n e g e r i m e m p e l a j a r i b e r k a s p e r k a r a y a n g d i l i n i p a h k a n d a r i k e j a k s a a n , 

m a k a b e r d a s a r k a n P a s a l 8 4 K U H A P , k e t u a p e n g a d i l a n n e g e r i d a p a t m e n e t a p k a n 

p e n g a d i l a n n e g e r i b e r w e n a n g m e n g a d i l i a t a u p e n g a d i l a n n e g e r i t i d a k b e r w e n a n g 

m e n g a d i l i . 

1 



2 

D e n g a n m c l a n d a s k a n p a d a s i s t e m a t a u m o d e l accusaloir, p c r a d i i a n p i d a n a 

d i i a k u k a n s e c a r a l e r b u k a d i m a n a p a r a p i h a k ( t e r d a k w a d a n p e n u n t u t u m u m ) 

m e m p e r o l c h h a k d a n k e s e n i p a l a n y a n g s a m a u n t u k s a l i n g m e n g a j u k a n 

a r g u m e n t a s i d a n b e r d e b a t . P a d a d a s a m y a , d a l a m s e t i a p t a h a p p e r s i d a n g a n i n i 

s e m u a b u k l i y a n g b c r h a s i l d i k u m p u l k a n p a d a t a h a p p e m e r i k s a a n p e n d a h u l u a n , 

d i a j u k a n o l e h p a r a p i h a k d a n d i u j i k e m b a l i k e b e n a r a n n y a . P e l a k s a n a a n p e n g u j i a n 

k e m b a l i i n i d i i a k s a n a k a n o l e h h a k i m s e c a r a p r o f e s s i o n a l k h u s u s u n t u k k e p e r l u a n 

t e r s e b u t . i a l i d a k h a n y a a k t i f m e n g a j u k a n p e r t a n y a a n k e p a d a s a k s i a t a u s a k s i -

s a k s i , m c l a i n k a n j u g a i a m e m p u n y a i k e w a j i b a n m e n g e m b a n g k a n s e m u a 

p e r m a s a i a h a n y a n g r c l e v a n d e n g a n s u r a l d a k w a a n , b a h k a n a p a b i l a d i a n g g a p p e r l u , 

i a d a p a t m e n d e n g a r d a n m e m p c r h a t i k a n b u k t i - b u k t i y a n g t i d a k s e c a r a f o r m a l 

d i a j u k a n o l e h p a r a p i h a k . ' 

A p a b i l a p e m e r i k s a a n s i d a n g d i n y a t a k a n s e l e s a i s e p e r t i y a n g d i a t u r d a l a m 

P a s a l 1 8 2 a y a t ( 1 ) , l a h a p p r o s e s p e r s i d a n g a n s c l a n j u t n y a i a i a h p e n u n t u t a n , 

p e m b e l a a n . d a n j a w a b a n . D a n k a l a u t a h a p p r o s e s p e n u n t u t a n , p c m b e l a a n , d a n 

j a w a b a n t e l a h b c r a k h i r , t i b a l a h s a a t n y a h a k i m m e n y a i a k a n " p e m e r i k s a a n 

d i n y a t a k a n d i t u t u p " . I ' e r n y a t a i i n i i i i l a b y a n g m e n g h a n t a r p e r s i d a n g a n k e t a h a p 

m u s y a w a r a h h a k i m , g u n a m e n y i a p k a n p u t u s a n y a n g a k a n d i j a t u h k a n p e n g a d i l a n . 

M e n g e n a i p u t u s a n a p a y a n g a k a n d i j a t u h k a n p e n g a d i l a n , t e r g a n t u n g h a s i l m u f a k a l 

m u s y a w a r a h h a k i m b e r d a s a r k a n p c n i l a i a n y a n g m e r e k a p e r o l e h d a r i s u r a t 

d a k w a a n d i h u b u n g k a n d e n g a n s e g a l a s e s u a t u > a n g t e r b u k t i d a l a m p e m e r i k s a a n d i 

s i d a n g p e n g a d i l a n . 

'kotiili Atmasasniila, Bung^n R a m p a i H u k u m A c a r a B i J a n a . Binacipta. Bandung, 1983. 
him. 6 
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D i d a l a m s i s t e m h u k u m a c a r a p i d a n a , p a d a p o k o k n y a d i k e n a l d u a j e n i s 

p u i u s a n p e n g a d i l a n : 

1 . J e n i s p u t u s a n y a n g b e r s i f a t f o r m i l 

2 . J e n i s p u t u s a n y a n g b e r s i f a t m a t e r i i l . 

J e n i s y a n g p e r t a m a a d a l a h p u t u s a n p e n g a d i l a n y a n g b u k a n m e r u p a k a n 

p u t u s a n a k h i r , y a i t u : 

a . P u t u s a n y a n g b e r i s i p e r l a n y a a n t i d a k b e r w e n a n g n y a p e n g a d i l a n u n t u k 

m e m e r i k s a s u a t u p e r k a r a (onhevoegde verklaring) 

b . P u t u s a n y a n g m e n y a t a k a n b a h w a d a k w a a n / s u r a t d a k w a a n p e n u n t u t u m u m 

b a l a l (nietig verklaring van de acte van venvijzing) 

c . P u t u s a n y a n g b e r i s i p e m y a t a a n b a h w a d a k w a a n p e n u n t u t u m u m t i d a k 

d a p a t d i t e r i m a {niet ontvankelijk verklaard) 

d . P u i u s a n y a n g b e r i s i p e n u n d a a n p e m e r i k s a a n p e r k a r a o l e h k a r e n a a d a 

p e r s e l i s i h a n p r e j u d i s i e l . 

S e d a n g k a n y a n g k e d u a a d a l a h j e n i s p u t u s a n p e n g a d i l a n y a n g m e r u p a k a n 

p u t u s a a k h i r {eind vonnis), y a i t u : 

a . P u t u s a n y a n g m e n y a t a k a n t e r d a k w a d i b e b a s k a n d a r i d a k w a a n {vrijspraak) 

b . P u t u s a n y a n g m e n y a i a k a n b a h w a t e r d a k w a d i l e p a s k a n d a r i s e g a l a t u n t u t a n 

h u k u m a n {ontslag van alle rechtsvervolging) 

c . P u t u s a n y a n g b e r i s i p e m i d a n a a n {veroordeling). 

M a s a l a h y a n g s e l a l u m u n c u l d a n s e l a l u d i a l a m i h a k i m d a l a m p e n e g a k a n 

h u k u m p i d a n a a d a l a h m e n g e n a i p u t u s a n - p u t u s a n h a k i m y a n g k u r a n g a d i l d a n 

'Ansorie Sabuan. Dkk, H u k u m A c a r a P i d a n a . Anykasa. Bandung, 1990, him. 197 
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k u r a n g b c r l a n g g u n g j a w a b d i d a l a m m e m u t u s k a n s u a U i p e r k a r a , s e h i n g g a 

m e m b u a t k e p e r c a y a a n m a s y a r a k a t t e r h a d a p l e m b a g a p e r a d i l a n m e n j a d i b e r k u r a n g 

d a n m a s y a r a k a t p u n b c r p e n d a p a t b a h w a d i l e m b a g a p e r a d i l a n m e m p u n y a i s u a t u 

p r i n s i p " y a n g k u a t y a n g m e m e l i h a r a d a n K U H P ( k a s i h u a n g h a b i s p e r k a r a ) " . ^ 

P e n d a p a t d a r i m a s y a r a k a t t e n t a n g l e m b a g a p e r a d i l a n i n i t e r j a d i k a r e n a 

t i d a k a d a n y a k o n t r o l t e r h a d a p p r i n s i p - p r i n s i p k e b e b a s a n d a n k e m a n d i r i a n h a k i m , 

s e h i n g g a m e n g a k i b a t k a n m a s y a r a k a t t e r u t a m a g o i o n g a n m e n e n g a h k e b a w a h 

e n g g a n u n t u k m e n e m p u h j a l u r h u k u m y a n g b a g i m e r e k a l e m b a g a p e r a d i l a n a d a l a h 

h a r a p a n u n t u k m e n d a p a t k a n k e a d i l a n . k a r e n a a p a b i l a b e r h a d a p a n d e n g a n m e r e k a 

y a n g m e m p u n y a i s t a t u s s c b a g a i k o n g l o m e r a t m a k a t i d a k a k a n m u n g k i n k e a d i l a n 

d a p a t d i t e g a k a n s e p e n u h n y a a p a l a g i u n t u k t e r c a p a i n y a s u a t u k e p a s t i a n h u k u m 

k a r e n a p r i n s i p d i a t a s t e l a h m e m b u a t l e m b a g a p e r a d i l a n b e r u b a h m e n j a d i l e m b a g a 

a d u k e k u a s a a n . 

H a l t e r s e b u t d i a t a s , d a p a t s a j a l e r j a d i , k a r e n a p a d a d a s a m y a h a k i m d a l a m 

m e l a k u k a n t u g a s n y a , k u r a n g m e n g a b d i k e p a d a m a s y a r a k a t , m e n g a p a d e m i k i a n , 

k a r e n a p a d a d a s a m y a t u g a s h a k i m d a l a m p e n e g a k a n h u k u m a k a n s a n g a t b c r k a i t 

e r a t d e n g a n p e r s o a l a n f i l s a f a t h u k u m . O l e h k a r e n a i t u t u g a s h a k i m s e c a r a 

k o n g k r e t a t l a l a h m e n g a d i l i p e r k a r a . y a n g p a d a d a s a m y a a t a u p a d a h a k c k a l n y a 

a d a l a h • m e l a k u k a n p e n a i s i r a n t e r i i a d a p r e a l i l a s " . y a n g s e r i n g d i s e b u t s e b a g a i 

p c n e m u a n I i u k u m . K a r e n a p a h a n i n y a y a n g d i i a k u k a n t c r p a k u k e p a d a l e g a l i s m e 

b e l a k a . a k a n d a p a t d i k a t a k a n t u g a s n y a " k u r a n g a t a u b a h k a n t i d a k p e m a h 

'Ycsiiiil Anwar dan Adang. Sisiem P e r a d i l a n P i d a n a . Kon.sep. Komponen <t 
P e l a k s a n a a i i n v a D a l a m Peney,akan H u k u m di I n d o n e s i a . Widya Padjadjaran, Bandung , 2009, 
tilm. 219 
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m e n g a b d i k e p a d a m a s y a r a k a t " . k a r e n a b e r b a g a i a k t i v i t a s n y a j a u h d a r i r c a l i t a s 

s o s i a l y a n g t e n g a h t e r j a d i . 

D a r i a p a y a n g t e l a h d i u r a i k a n d i a t a s , m a k a d e n g a n d e m i k i a n h a k i m d a l a m 

m e m b e r i k a n p u t u s a n n y a , h a k i m h a r u s m e m b c r i k a n k e p u t u s a n i t u d e n g a n r a s a 

t a n g g u n g j a w a b s e p e n u h n y a s e b a g a i s e o r a n g h a k i m y a n g j u j u r . t i d a k b e r p i h a k , 

i n g a t p a d a s u m p a h j a b a t a n , i n g a t p u l a a k a n k c d u d u k a n n y a y a n g b e b a s d a r i 

k e k u a s a a n p e l a k s a n a a n , c e r m a t d a n t e l i t i s e b a g a i s e o r a n g h a k i m y a n g b a i k 

S y a r a t u t a m a b a g i k e p u t u s a n l i a k i m i t u a d a l a h b a h w a k e p u t u s a n i t u 

h a r u s l a h b e r a l a s a n s e h i n g g a d a p a t d i p c r l a n g g u n g j a w a b k a n . b u k a n s a j a t e r h a d a p 

y a n g b e r k e p c n t i n g a n l a n g s u n g . y a i t u p e n u n t u l - p e n u n t u t u m u m d a n s i t c r d a k w a , 

t e t a p i j u g a t e r h a d a p m a s y a r a k a t u m u m n y a . D e n g a n k e p u t u s a n n y a i t u h a k i m h a r u s 

m e n u n j u k k a n b a h w a i a t i d a k t e l a h n i e n g a m b i l k e p u t u s a n d e n g a n s e w e n a n g -

w e n a n g , b a h w a p e r a d i l a n y a n g d i t u g a s k a n k e p a d a n y a s e b a g a i a n g g o t a d a r i 

k e k u a s a a n k e h a k i m a n . s e l a l u d i j u n j u n g t i n g g i d a n d i p e h h a r a s e b a i k - b a i k n y a . 

s e h i n g g a k e p e r c a y a a n u m u m a k a n p e n y e l e n g g a r a a n p e r a d i l a n y a n g l a y a k t i d a k 

a k a n s i a - s i a b e l a k a . * * 

U n t u k m e n g c t a h u i a p a y a n g m e n j a d i p e r t i m b a n g a n i i a k i m d a l a m 

m e n j a t u h k a n p u t u s a n n y a . k h u s u s n y a p u t u s a n y a n g rncngandung p e m i d a n a a n . 

S e b a g a i a s u m s i a w a l d a p a t d i k e m u k a k a n b a h w a h a k i m d a l a m m e n j a t u h k a n 

p u t u s a n c e n d e r u n g l e b i h b a n y a k m e n g g u n a k a n p e r t i m b a n g a n y a n g b e r s i f a t y u r i d i s 

d i b a n d i n g k a n d e n g a n p e r t i m b a n g a n n o n y u r i d s . 

\ \ \ \ I irtaamidjaja. Kcdudukan H a k i m dan Jaksa. DjanibaUm. Jakarta. 1992, him. 69 
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B c r l i l i k l o l a k d a r i u r a i a n d i a t a s . p e n u l i s m e r a s a t e r t a r i k u n t u k m e l a k u k a n 

p e n e l i t i a n l e b i h m c n d a l a m l a g i d a n h a s i l n y a a k a n d i t u a n g k a i i k e d a l a m t u l i s a n 

y a n g b e r b e n t u k s k r i p s i d e n g a n j u d u l : " D A S A R P E R T I M B A N G A N H A K I M 

M E N J A T U H K A N V O N I S L E B I H R I N G A N D A R I T U N T U T A N J A K S A 

P E U N T U r U M U M D A L A M P R O S E S P E R K A R A P I D A N A " 

B. permasaiahan 

Y a n g m e n j a d i p e r m a s a i a h a n a d a l a h : 

1 . A p a k a h y a n g m e n j a d i d a s a r p e r t i m b a n g a n h a k i m d a l a m m e n j a t u h k a n 

v o n i s l e b i h r i n g a n d a r i t u n t u t a n j a k s a p e n u n t u t u m u m ? 

2. S a n k s i a p a y a n g d a p a t d i k e n a k a n t e r h a d a p h a k i m y a n g m c n j a t u h k a n v o n i s 

l e b i h r i n g a n d a r i t u n t u t a n j a k s a p e n u n t u t u m u m ? 

C . Ruang Lingkup dan Tujuan 

R u a n g l i n g k u p p e n e l i t i a n t e r u t a m a d i t i t i k b e r a t k a n p a d a p c n e l u s u r a n 

t e r h a d a p d a s a r p e r t i m b a n g a n h a k i m m e n j a t u h k a n v o n i s l e b i h r i n g a n d a r i t u n t u t a n 

jaksa p e n u n t u t u m u m d a l a m p r o s e s p e r k a r a p i d a n a , t a n p a m e n u t u p k e m u n g k i n a n 

m c n y i n g g u n g p u l a h a l - h a l l a i n y a n g a d a k a i t a n n y a . 

l u j u a n p e n e l i t i a n a d a l a h : 

1 . U n t u k m e n g e l a h u i d a n m e n j e l a s k a n a p a k a h y a n g m e n j a d i d a s a r 

p e r t i m b a n g a n h a k i m d a l a m m e n j a t u h k a n v o n i s l e b i h r i n g a n d a r i t u n l u t a n 

j a k s a p e n u n t u t u m u m 
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2 . U n t u k m e n g e l a h u i d a n m c m a h a m i s a n k s i a p a y a n g d a p a t d i k e n a k a n 

t e r h a d a p - h a k i m y a n g m e n j a t u h k a n v o n i s l e b i h r i n g a n d a r i t u n t u t a n j a k s a 

p e n u n t u t u m u m . 

H a s i l p e n e l i t i a n i n i d i p e r g u n a k a n u n t u k m e l e n g k a p i p e n g e t a h u a n t e o r i t i s 

s e l a m a s t u d i d i F a k u l t a s H u k u m U n i v e r s i t a s M u h a m m a d i y a h P a l e m b a n g d a n 

d i h a r a p k a n b e r m a n f a a t s e b a g a i t a m b a h a n i n f o r m a s i b a g i i l m u p e n g e t a h u a n , 

k h u s u s n y a h u k u m a c a r a p i d a n a . s e k a l i g u s m e r u p a k a n s u m b a n g a n p e m i k i r a n y a n g 

d i p e r s e m b a h k a n k e p a d a a l m a m a t e r . 

D. Metode Penelitian 

S e l a r a s d e n g a n t u j u a n y a n g b e r m a k s u d m e n e l u s u r i p r i n s i p - p r i n s i p h u k u m 

t e r u t a m a y a n g b e r s a n g k u t p a u t d e n g a n d a s a r p e r t i m b a n g a n h a k i m m e n j a t u h k a n 

v o n i s i e b i h r i n g a n d a r i t u n t u t a n j a k s a p e n u n t u t u m u m d a l a m p r o s e s p e r k a r a 

p i d a n a , m a k a j e n i s p e n e l i t i a n n y a a d a l a h p e n e l i t i a n h u k u m empiris ( s o s i o l o g i s ) 

y a n g b e r s i f a t deskriptif {mcnggArnhzitkAVi) d a n t i d a k b e r m a k s u d m e n g u j i h i p o t e s a . 

T e k h n i k p e n g u m p u l a n d a t a d i i a k u k a n m e l a l u i : 

1 . P e n e l i t i a n k e p u s t a k a a n { l i b r a r y research) d a l a m r a n g k a m e n d a p a t k a n d a t a 

s e k u n d e r d e n g a n c a r a m e n y u s u n k e r a n g k a t e o r i t i s d a n k o n s e p s i o n a l d e n g a n 

c a r a m e n e l a a h b a h a n - b a h a n h u k u m s e p e r t i : 

a . B a h a n h u k u m p r i m e r , y a i t u b a h a n h u k u m y a n g b e r s i f a t m e n g i k a t 

s e p e r t i u n d a n g - u n d a n g , p e r a t u r a n p e m e r i n t a h , d a n s e m u a k e t e n t u a n 

p e r a t u r a n y a n g b e r l a k u 
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b . B a h a n h u k u m s e k u n d e r . y a i t u b a h a n h u k u m s e p e r t i . h i p o t e s a , 

p e n d a p a t p a r a a h i i m a u p u n p c n e l i t i l e r d a h u l u , y a n g s e j a l a n d e n g a n 

p e n n a s a l a h a n d a l a m s k r i p s i i n i 

c . B a h a n h u k u m t e r s i e r , y a i t u b a h a n h u k u m y a n g m e n j e l a s k a n b a h a n 

h u k u m p r i m e r d a n b a h a n h u k u m s e k u n d e r s e p e r t i k a m u s b a h a s a , 

e n s i k i o p e d i a d a n l a i n n y a 

2 . P e n e l i t i a n l a p a n g c i n {field research) d a l a m u p a y a m e n d a p a t k a n d a t a p r i m e r , 

d e n g a n c a r a m e l a k u k a n p e n g a m a t a n d a n m e w a w a n c a r a i p i h a k l e r k a i t y a k n i 

P e n g a d i l a n N e g e r i K l a s 1 A P e l m b a n g . 

T e k n i k p e n g o l a h a n d a t a 

S e t e l a h d a t a t c r k u m p u l . m a k a d a t a t e r s e b u t d i o l a h g u n a m e n d a p a t k a n d a t a 

y a n g t e r b a i k . D a l a m p e n g o l a h a n d a t a t e r s e b u t , p e n u l i s m e l a k u k a n k e g i a t a n 

editing, y a i t u d a t a y a n g d i p e r o l e h d i p e r i k s a d a n d i l e l i t i l a g i m e n g e n a i 

k e l e n g k a p a n , k e j c l a s a n d a n k e b e n a r a n n y a . s e h i n g g a t e r h i n d a r d a r i k e k u r a n g a n 

d a n k e s a i a h a n . 

A n a l i s a d a t a 

A n a l i s a d a t a d i i a k u k a n s e c a r a kualitatif y a n g d i p e r g u n a k a n u n l u k 

m e n g k a j i a s p e k - a s p e k nor mat if a t a u yuridis m e l a l u i m e t o d e y a n g b e r s i f a t 

deskriptif analitis y a n g m e n g u r a i k a n g a m b a r a n d a r i d a t a y a n g d i p e r o l e h d a n 

m e n g l i u b u n g k a n s a t u s a m a l a i n u n t u k m e n d a p a t k a n s u a t u k e s i m p u l a n y a n g 

b e r s i f a t u m u m . ' ^ 

"^Bambang Sunggono. M c i o i h P e n c l i l i a n f i u k u m . raja Grafindo Persada, Jakarta, 1997, 
him. 129 
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E . Sistcmatika Penulisan 

S e s u a i d e n g a n b u k u p e d o m a n p e n y u s u n a n s k r i p s i P a k u l l a s H u k u m ' 

U n i v e s i t a s M u h a m m a d i y a h P a l e m b a n g , p e n u l i s a n s k r i p s i i n i s e c a r a k e s e l u r u h a n 

t e r s L i s u n d a l a m 4 ( e m p a t ) b a b d e n g a n s i s t c m a t i k a p e n u l i s a n s e b a g a i b e r i k u t ; 

B a b . I . P e n d a h u l u a n , b e r i s i m e n g e n a i l a t a r b e l a k a n g , p e r m a s a i a h a n , r u a n g 

l i n g k u p d a n t u j u a n , m e t o d e p e n e l i t i a n , d a n s i s t c m a t i k a p e n u l i s a n 

B a b . I I . T i n j a u a n p u s t a k a , m e m a p a r k a n t i n j a u a n p u s t a k a y a n g m e n y a j i k a n 

m e n g e n a i h a k i m d a l a m s i s t e m p e r a d i l a n p i d a n a d i I n d o n e s i a , k i n e r j a 

h a k i m d i I n d o n e s i a s a a t i n i . f u n g s i d a n k c d u d u k a n k e j a k s a a n , t u g a s 

d a n w e w e n a n g k e j a k s a a n d a n p e m b e r i a n p u t u s a n . 

B a b . I I I . P c m b a h a s a n , y a n g b e r i s i k a n p a p a r a n t e n t a n g h a s i l p e n e l i t i a n s e c a r a 

k h u s u s m e n g u r a i k a n d a n m e n g a n a l i s a p e r m a s a i a h a n y a n g d i t e l i t i 

m e n g e n a i d a s a r p e r t i m b a n g a n h a k i m d a l a m m c n j a t u h k a n v o n i s l e b i h 

r i n g a n d a r i t u n t u t a n j a k s a p c n u n l u t u m u m . d a n j u g a m e n g e n a i s a n k s i 

t e r h a d a p h a k i m y a n g m e n j a t u h k a n v o n i s l e b i h r i n g a n d a r i t u n l u t a n 

j a k s a p e n u n t u t u m u m 

B a b . I V . P e n u t u p . p a d a b a g i a n p e n u t u p i n i m e r u p a k a n a k h i r p c m b a h a s a n 

s k r i p s i y a n g d i f o r n i a t d a i a m k e s i m p u l a n d a n s a r a n - s a r a n . 



B A B . I I 

T I N J A U A N P U S T A K A 

A. Hakim Dalam Sistem Pcradiian Pidana di Indonesia 

L e m b a g a p e r a d i l a n s e b a g a i l e m b a g a p e n e g a k a n h u k u m d a l a m s i s t e m 

p e r a d i l a n p i d a n a {chminal justice system) m e r u p a k a n s u a t u t u m p u a n h a r a p a n d a r i 

p a r a p e n c a r i k e a d i l a n y a n g s e l a l u m e n g h e n d a k i p e r a d i l a n y a n g s e d c r h a n a , c e p a t , 

d a n b i a y a r i n g a n . K e a d i l a n y a n g h a k i k i m e r u p a k a n s u a t u s y a r a t y a n g u t a m a u n t u k 

m e m p e r t a h a n k a n k e l a n g s u n g a n h i d u p s u a t u m a s v a r a k a t , d a i a m h a l h a k i m 

m e m p u n y a i s u a t u p e r a n a n p e n t i n g d a l a m m e n e g a k a n h u k u m p i d a n a u n t u k 

t e r c a p a i n y a s u a t u k e a d i l a n y a n g d i h a r a p k a n d a n d i c i t a - c i t a k a n . 

M e n u r u t S u d i k n o M e r t o k u s u m o , e k s i s t e n s i h a k i m s e b a g a i a l a t p e n e g a k 
h u k u m d i I n d o n e s i a d e w a s a i n i m e m p u n y a i s u a t u p e r s e p s i y a n g n e g a t i f d a r i 
m a s y a r a k a t . h a l t e r s e b u t d i k a r e n a k a n b a n y a k s e k a l i p u t u s a n h a k i m y a n g 
y a n g t i d a k s e s u a i d e n g a n h a r a p a n m a s y a r a k a t . D i s a m p i n g i l u j u g a k a r e n a 
s e m a k i n k o m p l e k n y a b e n t u k d a r i k e j a h a t a n y a n g l e r j a d i y a n g b e l u m a d a 
p e n g a t u r a n n y a d i d a l a m u n d a n g - u n d a n g h u k u m p i d a n a s e h i n g g a a p a y a n g 
m e n j a d i l u j u a n h u k u m p i d a n a t i d a k l e r c a p a i d e n g a n r u a n g l i n g k u p s i s i e m 
p e r a d i l a n p i d a n a . ^ 

M a s a l a h y a n g s e l a l u m u n c u l d a n s e l a l u d i a l a m i h a k i m d a l a m p e n e g a k a n 

h u k u m p i d a n a a d a l a h m e n g e n a i p u t u s a n - p u t u s a n h a k i m y a n g k u r a n g a d i l d a n 

k u r a n g b c r l a n g g u n g j a w a b d i d a l a m m e m u t u s k a n s u a t u p e r k a r a , s e h i n g g a 

m e m b u a t k e p e r c a y a a n m a s y a r a k a t t e r h a d a p l e m b a g a p e r a d i l a n m e n j a d i b e r k u r a n g 

''Sudikno Mertokusumo dan A Pitlo, Bah-bab T e n / a n p Pcncmuan i i u k u m . Cltra Aditya 
Bakti. Yogyakana, 1993, him. 2 
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d a n m a s y a r a k a t b c r p e n d a p a t b a h w a d i l e m b a g a p e r a d i l a n m e m p u n y a i s u a t u p r i n s i p 

" y a n g k u a l y a n g m e m e l i h a r a d a n K I J H I * ( k a s i h u a n g h a b i s p e r k a r a ) " . ^ 

P e n d a p a t d a r i m a s y a r a k a t t e n t a n g l e m b a g a p e r a d i l a n s e k a r a n g i n i t e r j a d i 

k a r e n a t i d a a d a n y a k o n t r o l t e r h a d a p p r i n s i p k e b e b a s a n d a n k e m a n d i r i a n h a k i m , 

s e h i n g g a m e n g a k i b a t k a n m a s y a r a k a t t e r u t a m a g o i o n g a n m e n e n g a h k e b a w a h 

e n g g a n u n t u k m e n e m p u h j a l u r h u k u m y a n g b a g i m e r e k a l e m b a g a p e r a d i l a n a d a l a h 

h a r a p a n u n t u k m e n d a p a t k a n k e a d i l a n , k a r e n a a p a b i l a b e r h a d a p a n d e n g a n m e r e k a 

y a n g m e m p u n y a i s t a t u s s c b a g a i k o n g l o m e r a t m a k a t i d a k a k a n m u n g k i n k e a d i l a n 

d a p a t d i t e g a k a n s e p e n u h n y a a p a l a g i u n t u k t e r c a p a i n y a s u a t u k e p a s t i a n h u k u m 

k a r e n a p r i n s i p d i a t a s t e l a h m e m b u a t l e m b a g a p e r a d i a n b e r u b a h m e n j a d i l e m b a g a 

a d u k e k u a s a a n . 

H a l t e r s e b u t d i a t a s , d a p a t s a j a t e r j a d i k a r e n a p a d a d a s a m y a h a k i m d a l a m 

m e l a k u k a n t u g a s n y a , k u r a n g m e n g a b d i k e p a d a m a s y a r a k a t , m e n g a p a d e m i k i a n , 

k a r e n a p a d a d a s a m y a t u g a s h a k i m d a l a m p e n e g a k a n h u k u m a k a n s a n g a t b c r k a i t 

e r a t d e n g a n p e r s o a l a n f i l s a f a t h u k u m , s c b a g a i m a n a d i k a t a k a n R o s c o e P o u n d 

b a h w a s a l a h s a l u o b j e k filsafat h u k u m a d a l a h "The App/icalion of law''. A t a u 

m c n u m t C i o l d i n g s c b a g a i "The critical evaluation of laws and legal institution... 

and the study of yudicial decision making". O l e h k a r e n a i t u t u g a s h a k i m s e c a r a 

k o n k r i t a d a l a h m e n g a d i l i p e r k a r a , y a n g p a d a d a s a r n y a a t a u p a d a h a k c k a l n y a 

a d a l a h " m e l a k u k a n p e n a f s i r a r i t e r h a d a p r e a l i t a s " . y a n g s e r i n g d i s e b u t s e b a g a i 

p c n e m u a n h u k u m . K a r e n a p a h a m n y a y a n g d i i a k u k a n t e r p a k u k e p a d a l e g a l i s m e 

b e l a k a , m a k a d a p a l d i k a t a k a n t u g a s n y a k u r a n g a t a u b a h k a n t i d a k p e r n a h 

\ c s n i l l Anwar dan Adang. I . o c . C i t 
""ihiik hlni.219 
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m e n g a b d i k e p a d a m a s y a r a k a t , k a r e n a b e r b a g a i a k t i v i t a s n y a j a u h d a r i r e a l i t a s 

s o s i a l y a n g t e n g a h t e r j a d i . 

A p a b i l a d i l i h a t l e b i h j a u h , m a k a p e n e m u a n h u k u m y a n g ( k h u s u s n y a ) 

d i i a k u k a n o l e h h a k i m , m a k a d a p a t l a h d i g a m b a r k a n s e b a g a i b e r i k u t : ^ 

1 . A p a k a h p e n e m u a n h u k u m h a n y a s e k e d a r p e n e r a p a n h u k u m s e m a t a 
{rechtstespassing), y a k n i m e m a s u k a n a t a u m e n s u b s u m s i f a k t a 
p o s i t a ( p r e m i s m i n o r ) k e d a l a m p e r a t u r a n / u n d a n g - u n d a n g ( p r e m i s 
m a y o r ) s e c a r a s i l o g i s m e f o r m a l , s e b a g a i m a n a p o s i t i v i s m e h u k u m , 
k a r e n a d i d a s a r k a n p a n d a n a n b a h w a u n d a n g - u n d a n g s u d a h l e n g k a p 
d a n s e m p u m a u n t u k s e t i a p p e r s o a l a n y u r i d i s 

2 . A p a k a h p e n e r a p a n h u k u m y a n g d i d a s a r k a n k e p a d a a n g g a p a n 
b a h w a u n d a n g - u n d a n g i t u b e l u m l e n g k a p d a n s e m p u r n a , a k a n 
t e t a p i u n d a n g - u n d a n g i t u d i p a n d a n g m e m i l i k i e k s p a n s i i o g i s a t a u 
j a n g k a u a n m e l e b a r m e n u r u t l o g i k a {logishce expansionskraft) 
s e b a g a i m a n a d i a j a r k a n Begiffsjurisprudenz d a n 
Konstruktionjurisprudenz. 

3 . A p a k a h p e n e m u a n h u k u m i l u h a n y a m e n e m p a t k a n u n d a n g - u n d a n g 
s e b a g a i p o s i s i s e k u n d e r d a n s e b a g a i k o m p a s d a n j i w a d a n a s p i r a s i 
r a k y a t - h u k i i m k e b i a s a a n - d i g u n a k a n s e b a g a i s u m b e r h u k u m y a n g 
u t a m a , s e b a g a i m a n a d i i a k u k a n o l e h a l i r a n Interessenjurisprudenz 
a t a u a l i r a n s e j a r a h h u k u m a t a u a l i r a n s o s i o l o g i s 

4 . A p a k a h p e n e m u a n h u k u m m e r u p a k a n p e n c i p t a a n h u k u m 
(rechtsshepping) s e b a g a i m a n a d i a j a r k a n o l e h a l i r a n h u k u m b e b a s . 
Y a k n i b e b a s d a r i i k a t a n m u t l a k u n d a n g - u n d a n g 

5 . A t a u p e n e m u a n h u k u m m e r u p a k a n k a r y a l o g i s - r a s i o n i l s e k a l i g u s 
e t i s - i r a s i o n a l , s e b a g a i m a n a d i a j a r k a n o l e h a l i r a n s i s t e m h u k u m 
t e r b u k a . 

D a r i u r a i a n d i a t a s , m a k a d e n g a n d e m i k i a n h a k i m d a l a m m e m b e r i k a n 

p u t u s a n n y a . h a k i m h a r u s m e m b e r i k a n k e p u t u s a n i t u d e n g a n r a s a t a n g g u n g j a w a b 

s e p e n u h n y a s e b a g a i s e o r a n g h a k i m y a n g j u j u r , t i d a k b e r p i h a k , i n g a t p a d a s u m p a h 

J a b a t a n . i n g a t p u l a a k a n k c d u d u k a n n y a y a n g b e b a s d a r i k e k u a s a a n p e l a k s a n a a n , 

c e r m a t d a n t e l i t i s e b a g a i s e o r a n g h a k i m y a n g b a i k . 

'^Soejono Koesoemo Sisworo, T i n j a u a n Sepintas Beberapa A l i r a n F i l s a f a t H u k u m D a l a m 
Relasi D a n Relevansinya D e n g a n P e m b i n a a n H u k u m I n d o n e s i a . Semarang, 1988 
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S y a r a t u t a m a b a g i k e p u t u s a n h a k i m i l u a d a l a h b a h w a k e p u t u s a n i t u 
h a r u s l a h b e r a l a s a n s e h i n g g a d a p a t d i p e r t a n g g u n g j a w a b k a n . b u k a n s a j a 
t e r h a d a p y a n g b e r k e p c n t i n g a n l a n g s u n g , y a i t u p e n u n l u t a n - p c n u r . t u t a n u m u m 
d a n s i t e r d a k w a , t e t a p i j u g a t e r h a d a p m a s y a r a k a t u m u n y a . D e n g a n 
k e p u t u s a n n y a i t u h a k i m h a r u s m e n u n j u k a n b a h w a i a l i d a k t e l a h m e n g a m b i l 
k e p u t u s a n d e n g a n s e w e n a n g - w e n a n g , b a h w a p e r a d i l a n y a n g d i l u g a s a n 
k e p a d a n y a s e b a g a i a n g g o t a d a r i k e k u a s a a n k e h a k i m a n , s e l a l u d i j u n j u n g 
t i n g g i d a n d i p e l i h a r a s e b a i k - b a i k n y a , s e h i n g g a k e p e r c a y a a n u m u m a k a n 
p e n y e l e n g g a r a a n p e r a d i l a n y a n g l a y a k t i d a k a k a n s i a - s i a b e l a k a . " ^ 

K e b e b a s a n h a k i m d i d a s a r k a n k e p a d a k e m a n d i r i a n d a n k e k u a s a a n 

k e h a k i m a n d i I n d o n e s i a i l u , t e l a h d i j a m i n d a l a m k o n s t i l u s i I n d o n e s i a , y a i t u 

U n d a n g - u n d a n g D a s a r 1 9 4 5 y a n g s e l a n j u l n y a d i i m p l e m e n t a s i k a n d a l a m U n d a n g -

u n d a n g N o m o r 4 8 T a h u n 2 0 0 9 t e n t a n g K e k u a s a a n K e h a k i m a n . I n d e p e n d e n s i 

d i a r t i k a n s e b a g a i b e b a s d a r i p e n g a r u h e k s e k u t i f m a u p u n s e g a l a k e k u a s a a n n e g a r a 

l a i n n y a ( l e g e s l a t i f m a u p u n y u d i k a t i f ) d a n k e b e b a s a n d a r i p a k s a a n , d i r e k t i v a , a t a u 

r e k o m e i i d a s i y a n g d a t a n g d a r i p i h a k - p i h a k e x t r a j u d i s i i l , k e c u a l i d a l a m h a l - h a l 

y a n g d i i z i n k a n u n d a n g - u n d a n g . 

K e b e b a s a n h a k i m d i a r t i k a n s e b a g a i k e m a n d i r i a n a t a u k c m e r d e k a a n . d a l a m 

a r t i a d a n y a k e b e b a s a n p e n u h d a n l i d a k a d a n y a i n t e r v e n s i d a l a m k e k u a s a a n 

k e h a k i m a n . h a l i n i m c n c a k u p t i g a h a l , y a i t u ( 1 ) b e b a s d a r i c a m p u r l a n g a n 

k e k u a s a a n a p a p u n , ( 2 ) b e i s i h d a n b e r i n l e g r a s i . d a n ( 3 ) p r o f e s s i o n a l . P a d a 

h a k c k a l n y a k e b e b a s a n i n i m e r u p a k a n s i f a l b a w a a n d a r i p a d a s e t i a p p e r a d i l a n . " 

S y a r a t u t a m a b a g i k e p u t u s a n h a k i m i t u a d a l a h b a h w a k e p u t u s a n i t u 

h a r u s l a h b e r a l a s a n s e h i n g g a d a p a t d i p e r t a n g g u n g j a w a b k a n . b u k a n s a j a t e r h a d a p 

y a n g b e r k e p c n t i n g a n l a n g s u n g , y a i t u p e n u n l u t - p e n u n t u t u m u m d a n s i t c r d a k w a , 

t e t a p i j u g a t e r h a d a p m a s y a r a k a t u m u m n y a . D e n g a n k e p u t u s a n n y a i t u h a k i m h a r u s 

'"Mil, I irtaamidjaja. Kcdudukan H a k i m Jandaksa. Djmabataii, Jakarta. 1992 lilm. 69 
"Absar Kartabrala. A k u n i a h i l i t a s H a k i m D a l a m M e n g e m b a n Prinsip Kebebasan H a k i m . 

Artlkcl, Liligasi takullas Mukiini llnpas, Bandung, him. I 
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m e n u n j u k a n b a h w a i a t i d a k m e n g a m b i l k e p u t u s a n d e n g a n s e w e n a n g - w e n a n g , 

b a h w a p e r a d i l a n y a n g d i t u g a s k a n k e p a d a n y a s e b a g a i a n g g o t a d a r i k e k u a s a a n 

k e h a k i m a n , s e l a l u d i j u n j u n g t i n g g i d a n d i p e l i h a r a s e b a i k - b a i k n y a , s e h i n g g a 

k e p e r c a y a a n u m u m a k a n p e n y e l e n g g a r a a n p e r a d i l a n y a n g l a y a k t i d a k a k a n s i a - s i a 

b e l a k a , a n d a i k a t a h a k i m t i d a k m c n e m u k a n h u k u m t e r t u l i s , h a k i m w a j i b m e n g g a l i 

h u k u m t i d a k t e r t u l i s u n l u k m e m u t u s k a n b e r d a s a r k a n h u k u m s e b a g a i s e o r a n g 

y a n g b i j a k s a n a d a n b e r t a n g g u n g j a w a b p e n u h k e p a d a T u h a n Y a n g M a h a E s a , d i r i 

s e n d i r i , m a s y a r a k a t b a n g s a d a n n e g a r a d a n u n t u k m e n c a p a i k e p a s t i a n h u k u m T 

H a k i m d a l a m r a n g k a p e n e g a k a n h u k u m h a r u s m a m p u m e n y e r a s i k a n 

h u b u n g a n m i l a i - n i l a i y a n g t e r j a b a r d a l a m k a i d a h - k a i d a h y a n g m a n l a p d a n p e r i i a k u 

s e b a g a i p e n j a b a r a n n i l a i t a h a p a k h i r . u n t u k m e n c i p t a k a n , m e m e l i h a r a d a n 

m e m p e r t a h a n k a n k e d a m a i a n p e r g a u l a n h i d u p k a r e n a s e b a g a i m a n a p e m a h 

d i k e m u k a k a n o l e h S o e r j o n o S o e k a n t o y a n g m c n g a t a k a n b < i h w a : 

P e n e g a k h u k u m p a d a p o k o k n y a m e r u p a k a n k e g i a t a n m e n y e r a s i k a n 
h u b u n g a n n i l a i - n i l a i y a n g t e r j a b a r k a n . d a l a m k a i d a h - k a i d a h y a n g m a n t a p 
d a n p e r i i a k u s e b g a i p e n j a b a r a n n i l a i t a h a p a k h i r , u n t u k m e n c i p t a k a n , 
m e m e l i h a r a d a n m e m p e r t a h a n k a n k e d a m a i a n p e r g a u l a n h i d u p . D e n g a n 
d e m i k i a n , m a k a s i s t e m p e n e g a k a n h u k u m y a n g b a i k m e n y a n g k u l 
p e n y e r a s i a n a n l a r a n i l a i - n i l a i d e n g a n k a i d a h - k a i d a h , s c r t a d e n g a n p e r i i a k u 
n y a t a b a g i m a n u s i a . " 

S c l a n j u t n y a S a t j i p l o R a h a r j o m c n g a t a k a n b a h w a : d e n g a n b e r a k h i m y a 
p e m b u a t a n h u k u m p r o s e s h u k u m b a r n m e n y e l e s a i k a n s a t u t a h a p s a j a d a r i 
s u a t u p e r j a l a n a n u n l u k m e n g a t u r m a s y a r a k a t . l a h a p p e m b u a t a n h u k u m 
m a s i h h a r u s d i s u s u l o l e h p e l a k s a n a a n y a s e c a r a k o n k r i t d a l a m k e h i d u p a n 
m a s y a r a k a t s e h a r i - h a r i . " 

''Lman Suparman, K i i a h U n d a n g - u n d a n g P c r a d i i a n U m u m , f-okusmcdia, Bandung, 
2004. hlin. 84 

"Soerjono Soekanto. T a t a ( \ i r a Pcnvusunan K a r v a T u l i s H m i a h . (ihalia Indonesia, 
Jakarta, 1983, him. 24 

'•'Satjipto Raharjo. Ilniu H u k u m , Cilra Aditya Bhakti. Bandung. 1996. him. 18! 
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D a l a m r a n g k a p e n e g a k a n h u k u m , h a k i m m e m p u n y a i p e r a n a n a t a u 

p e n g a r u h n y a y a n g s a n g a t b e s a r d a l a m m e n j a t u h k a n h u k u m a n . d a n d i h a r a p k a n 

m e m b c r i k a n s u a t u k e a d i l a n d a l a m p r o s e s p e r a d i l a n p i d a n a , s e h i n g g a d e n g a n 

d e m i k i a n a k a n t e r w u j u d s u a t u k e p a s t i a n h u k u m d a l a m p r o s e s p e r a d i l a n p i d a n a 

i t u s e n d i r i . A k a n t e t a p i t u g a s h a k i m t i d a k h a n y a s a m p a i p a d a p e n j a t u h a n h u k u m a n 

s a j a . m c l a i n k a n h a r u s s a m p a i p a d a p e l a k s a n a a n p u t u s a n i t u . P u t u s a n y a n g 

d i u c a p k a n h a k i m d i p e r s i d a n g a n t i d a k b o l c h b e r b e d a d e n g a n y a n g d i l u l i s , k a l a u 

t e m y a t a t e r d a p a t p e r b e d a a n m a k a y a n g s a h a d a l a h y a n g d i u c a p k a n . 

P a d a h a k c k a l n y a b a h w a p e n e g a k a n h u k u m m e l a l u i p e n e m u a n h u k u m 

h a k i m m e r u p a k a n s a l a h s a t u f a s e d a r i h a k e k a t p e n g a m a l a n / p e l a k s n a a n h u k u m . 

P e n e m u a n h u k u m b u k a n l a h s e m a t a - m a t a s u s u n a n f o r m a l p y r a m i d a l n o r m a - n o r m a 

t e t a p i s e k a l i g u s s e b a g a i s e b u a h m a k n a b u d a y a y a n g a d i l b e r d a s a r k a n k e b e n a r a n . 

P e n e m u a n h u k u m p a d a d a s a m y a t e r d i r i d a r i d u a b a g i a n p e n t i n g y a i t u fase 

heuristic ( f a s e p c n c a h a r i a n / c o / i / e x / o f discovery) d a n fase legitimasi {context o f 

j u s t i f i c a t i o n ) . K e k e r i i i g a n i l m u p e n g e t a h u a n d a n k e l a n d u s a n p e n g a l a m a n d a r i 

p e n g a m b i l k e p u t u s a n ( h a k i m ) y a n g I c n i a h d a p a t m e n j a d i u p a y a p e n e g a k a n h u k u m 

m e n y i m p a n g d a r i r e l n y a . O l e h k a r e n a i n i p e m b a n g u n a n h u k u m y a i t u p e n e g a k a n 

h u k u m m e l a i u i p c n e m u a n h u k u m h a k i m s e y o g y a n y a m e l i h a t j i w a z a m a n 

(Zeitgeist) d a n m u t l a k m e n i b u t u h k a n s a r a n a i l m u h u k u m s e r t a f i l s a f a t h u k u m . 

H a k i m m e r u p a k a n s a l a h s a t u k o m p o n e n d a r i e m p a t k o m p o n e n d a l a m 

s i s t e m p e r a d i l a n p i d a n a . d i s a m p i n g k e p o l i s i a n , k e j a k s a a n d a n l e m b a g a 

p e m a s y a r a k a t a n . d a n s e b a g a i s a l a h s a t u k o m p o n e n d a l a m s i s t e m p e r a d i l a n p i d a n a 

I i a k i m d i h a r a p k a n d a p a t b e r k e r j a s a m a d a n d a p a t m e m b e n t u k s u a t u "inlegraicd 
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criminal justice system" d e n g a n k o m p o n e n l a i n n y a . M e n u r u t M a r d j o n o , " ' ' s i s t e m 

p c r a d i i a n p i d a n a a d a l a h : s i s t e m p e n g e n d a l i a n k e j a h a t a n y a n g t e r d i r i d a r i l e m b a g a -

I c m b a g a k e p o l i s i a n . k c j a k s a a n . p c n g a d i l a n d a n p e m a s y a r a k a t a n I c r p i d a n a . P a d a 

k e s e m p a t a n l a i n M a r d j o n o m c n g e m u k a k a n b a h w a s i s t e m p e r a d i l a n p i d a n a 

{criminal justice system) a d a l a h s i s i e m d a l a m s u a t u m a s y a r a k a t u n l u k 

m c n a n g g u l a n g i m a s a l a h k e j a l i a t a n . 

B. Kinerja Hakim di Indonesia Saat Ini 

H a k i m a d a l a h p e j a b a t p e r a d i l a n n e g a r a y a n g d i b e r i w e w e n a n g o l e h 

u n d a n g - u n d a n g u n t u k m e n g a d i l i . Y a n g d i i n a k s u d d e n g a n m e n g a d i l i a d a l a h 

s e r a n g k a i a n t i n d a k a n h a k i m u n t u k m e n e r i m a , m e m e r i k s a d a n m e m u t u s k a n 

p e r k a r a p i d a n a b e r d a s a r k a n a s a s b e b a s , j u j u r d a n l i d a k m e m i h a k p a d a s i d a n g 

p c n g a d i l a n d a l a m h a l d a n m e n u r u t c a r a y a n g d i a t u r d a l a m u n d a n g - u n d a n g i n i 

( P a s a l I a n g k a B K U H A P ) , 

H i n g g a s e k a r a n g s u d a h m e r u p a k a n k e n y a t a a n , b a h w a h a k i m i t u ( t e r u t a m a 

h a k i m p a d a p e n g a d i l a n n e g e r i d a n p e n g a d i l a n t i n g g i ) a d a l a h h a k i m p e n g a d i l a n 

n e g e r i d i n i a n a I c r h a d a p m e r e k a i l u b e r l a k u s e m u a p c r a t u r a n t e n l a n g p e g a w a i 

n c g e n . 

K i n e r j a h a k i m d i I n d o n e s i a s a a l i n i s e l a l u m e i i g a l a m i m a s a t i d a k s t a b i l 

( m e n g a l a n i i u j i a n ) b a i k d i d a l a m p e n g a d i l a n m a u p u n d i l u a r p e n g a d i l a n . d i d a l a m 

p e n g a d i l a n s u d a h m e n j a d i r a h a s i a u m u m b a h w a k e a d i l a n d a p a t d i p e r j u a l b e l i k a n , 

a k i b a l n v a d i l u a r p c n g a d i l a n t e r j a d i b u k a n s a j a t e n t a n g r a s a k e t i d a k a d i l a n y a n g 

'htomli Atmasasmita. Sislcm P e r a d i l a n P i d a n a . P c r s p e k i i f Pksislcnsialismc dan 
/f/7o/«/om.vmt', Binacipla, Bandung. 19%, him. 14 

"'Wantjik Salcli, K e h a k i m a n D a n P c r a d i i a n . (ihalia Indonesia. Jakarta, 1997. him. 44 
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d i r a s a k a n p a r a p e n c a r i k e a d i l a n m c l a i n k a n j u g a t i m b u l k e t i d a k p e r c a y a a n 

t e r h a d a p k e p u t u s a n - k e p u t u s a n h a k i m y a n g s e r i n g l i d a k b e r p i h a k p a d a y a n g b c n a r 

d a n l a l u t i d a k m e m e n u h i r a s a k e a d i l a n b a g a i m e r e k a y a n g m e n c a r i k e a d i l a n y a n g 

s e s u n g g u h n y a . P a d a g i l i r a n n y a p a r a p e n c a r i k e a d i l a n m e r a s a b a h w a k e a d i l a n i t u 

h a n y a b e r p i h a k p a d a m e r e k a y a n g b e r k u a s a d a n m e m p u n y a i j a b a t a n t i n g g i , 

a k h i r n y a t e i j a d i l a h p a n d a n g a n n e g a t i f t e r h a d a p h a k i m d i I n d o n e s i a . 

D i a t u r d e n g a n u n d a n g - u n d a n g d i m a k s u d k a n a g a r d a l a m m c n j a l a n k a n 

t u g a s d a n f u n g s i n y a h a k i m d a p a t m e n j a g a k e m a n d i r i a n p e r a d i l a n . D a l a m 

p e n j e l a s a n P a s a l 2 4 d a n 2 5 U U D 1 9 4 5 m e n y e b u t k a n b a h w a : " K e k u a s a a n 

k e h a k i m a n i a l a h k e k u a s a a n y a n g m e r d e k a , a r t i n y a l e r l e p a s d a r i p e n g a r u h 

k e k u a s a a n p e m e r i n t a h . B e r h u b u n g a n d e n g a n i t u , h a r u s d i a d a k a n j a m i n a n d a l a m 

u n d a n g - u n d a n g t e n t a n g k c d u d u k a n p a r a h a k i m . 

J a m i n a n h i d u p b a g i m a n u s i a y a n g r n e n j a l a n k a n t u g a s s e b a g a i h a k i m , 

n i e m a n g s a n g a t p e n t i n g , k a r e n a w a l a u p u n b a g a i m a n a b a i k n y a p e r a t u r a n 

p e r u n d a n g - u n d a n g a n t e t a p i a p a b i l a y a n g m e n e r a p k a n n y a t i d a k b a i k m a k a h a s i l n y a 

j u g a t i d a k a k a n b a i k , s e p e r t i y a n g d i n y a t a k a n d a l a m p e n j e l a s a n u m u m u n d a n g -

u n d a n g k e k u a s a a n k e h a k i m a n , b a h w a p a d a h a k c k a l n y a s e g a l a s e s u a t u y a n g 

b e r h u b u n g a n d e n g a n p e l a k s a n a a n t u g a s b a d a n - b a d a n p e n e g a k h u k u m d a n 

k e a d i l a n t e r s e b u t b a i k a t a u b u r u k n y a t e r g a n t u n g p a d a m a n u s i a - m a n u s i a 

p e l a k s a n a n y a . in causa h a k i m , u n t u k i t u p e r l u l a h d a l a m u n d a n g - u n d a n g i n i 

d i c a n t u n i k a n s y a r a t - s y a r a t y a n g s e m e n t a r a h a r u s d i p e n u h i o l e h s e o r a n g h a k i m 

y a i t u : j u j u r , m e r d e k a , b e r a n i m e n g a m b i l k e p u t u s a n d a n b e b a s d a r i p e n g a r u h , b a i k 

d a r i d a l a m m a u p u n d a r i l u a r . 
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T i d a k d a p a l d i s a n g k a l b a h w a t u g a s h a k i m a d a l a h b e r b e d a d a r i t u g a s d a n 
k e w e n a n g a n p c m h e n t u k u n d a n g - u n d a n g . D a p a t d i k a t a k a n b a h w a h a k i m 
m a u p u n p e n i b e i i t u k u n d a n g - u n d a n g k e d u a n y a m e n e n t u k a n a t a u m e n e t a p k a n 
h u k u m . P c m h e n t u k u n d a n g - u n d a n g m e n e t a p k a n h u k u m s e c a r a in ahstracto, 
y a i t u m e r u m u s k a n p e r a t u r a n p e r u n d a n g - u n d a n g a n s e c a r a u m u m , y a n g 
b e r l a k u b a g i s e m u a o r a n g d a n t u n d u k p a d a k e k u a s a a n u n d a n g - u n d a n g , 
s e d a n g k a n h a k i m s e b a l i k n y a y a i t u m e n e t a p k a n h u k u m s e c a r a in concreto. 
H a k i m m e n e r a p k a n p c r a t u r a n p e r u n d a n g - u n d a n g a n ( h u k u m ) k e p a d a h a l - h a l 
y a n g n y a t a , y a n g d i h a d a p k a n k e p a d a n y a u n t u k d i a d i l i d a n d i p u t u s k a n . " 

H a k i m d a l a m p r o s e s p e r a d i l a n p i d a n a m e m p u n y a i h a k d a n k e w a j i b a n 

u n t u k m e n y e l i d i k i s e c a r a c e r m a t s e g a l a s e s u a t u h a l y a n g a k a n m e n j e m i h k a n 

p e r k a r a , b a i k y a n g t i m b u l s e b e l u m m a u p u n s e w a k t u s i d a n g . U n l u k i t u h a k i m 

d a p a t m e m i n l a k e p a d a t c r t u d u h , j u g a k e p a d a s a k s i - s a k s i p e n j e l a s a n y a n g 

d i a n g g a p n y a p e r l u u n t u k m e m p e r o l c h k e j e r n i h a n i t u . C a r a h a k i m m e r u m u s k a n 

p c r t a n y a a n - p e r t a n y a a n b a i k t e r h a d a p t c r t u d u h m a u p u n t e r h a d a p s a k s i - s a k s i 

t e r i k a t d e n g a n b e b e r a p a k e t e n t u a n y a n g d i m a k s u d k a n s e b a g a i p e m b a i a s a n 

t e r h a d a p k c b e b a s a n n y a d a l a m m e n c a r i k e b e n a r a n . K e t e n t u a n p e m b a t a s a n 

k e b e b a s a n t e r s e b u t , a d a l a h s u p a y a j a w a b a n - j a w a b a n y a n g d i k e h e n d a k i d i p e r o l e h 

d e n g a n c a r a j u j u r , t i d a k d e n g a n c a r a t i p u m u s l i h a t . 

U n t u k d a p a t m e l a k s a n a k a n t u g a s n y a y a n g l u h u r n a m u n s a n g a t b e r a t . m a k a 

h a k i m h a r u s d i b c k a l i d e n g a n k e t a n g g u h a n m o r a l , k a i d a h - k a i d a h p e n u n t u n d a n 

a t u r a n - a t u r a n t e n t a n g p e r i i a k u y a n g s e h a r u s n y a d i p e g a n g t e g u h o l e h s e o r a n g 

h a k i m d a l a m rnenjalankan t u g a s d a n k e w a j i b a n n y a . I m n g s i d a n p e r s y a r a t a n h a k i m 

s e b a g a i p c j a b a t k e k u a s a a n k e h a k i m a n y a n g h a r u s m e n e g a k k a n k e a d i l a n d a l a m 

s u a t u s e n g k e l a h u k u m a t a u p e r k a r a . h a r u s d i r e a l i s a s i k a n d a l a m k e n y a t a a n n y a . 

'^R Aclimad S Soemadipradja, Hukum Pidana Dalam Yurisprudensi, Armico, Bandung, 
1990. him. I 
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k a r e n a s e b a g a i m a n a d i k e t a h u i h a k i m i l u m e r u p a k a n b e n t e n g t c r k a h i r d a l a m 

p e n e g a k a n h u k u m d a n k e d i l a n d a l a m m a s y a r a k a t . 

C . Fungsi Dan Kcdudukan Kejaksaan 

S e c a r a u n i v e r s a l p o s i s i d a n f u n g s i k c j a k s a a n d i b e r b a g a i b e l a h a n d u n i a 

h a m p i r t i d a k b e r b e d a , m e r u p a k a n b a g i a n d a r i f u n g s i p e n e g a k a n h u k u m d a r i s u a t u 

n e g a r a . D i I n d o n e s i a K e j a k s a a n R e p u b l i k I n d o n e s i a m e r u p a k a n s a l a h s a t u i n s t i t u s i 

p e n e g a k h u k u m y a n g k c d u d u k a n n y a b e r a d a d i l i n g k u n g a n k e k u a s a a n e k s e k u t i f 

( p e m e r i n t a h ) y a n g b e r f u n g s i m e l a k s a n a k a n k e k u a s a a n n e g a r a d i b i d a n g 

p e n u n t u t a n , s e b a g a i m a n a s e c a r a t e g a s d i t e t a p k a n d a l a m P a s a l 2 a y a t (1) U n d a n g -

u n d a n g N o m o r 16 T a h u n 2 0 0 4 t e n l a n g K e j a k s a a n R e p u b l i k I n d o n e s i a , d i s a m p i n g 

m e l a k s a n a k a n f u n g s i k e k u a s a a n l a i n y a n g d i b e r i k a n o l e h u n d a n g - u n d a n g . 

F u n g s i k e j a k s a a n s e s u a i d e n g a n U n d a n g - u n d a n g N o m o r 16 I ' a h u n 2 0 0 4 

t e n t a n g K e j a k s a a n R e p u b l i k I n d o n e s i a m c n c a k u p a s p e k preventij d a n a s p e k 

represif d a l a m k e p i d a n a a n s e r t a p e n g a c a r a n e g a r a d a l a m k e p e r d a t a a n d a n l a t a 

u s a h a n e g a r a . A s p e k prcveniif htrnpA p e n i n g k a t a n k e s a d a r a n h u k u m m a s y a r a k a t , 

p e n g a m a n a n k e b i j a k a n p e n e g a k a n h u k u m , p e n g a m a n a n p e r e d a r a n b a r a n g c e t a k a n , 

p c n g a w a s a n a l i r a n k e p e r c a y a a n , p e n c e g a h a n p e n y a l a h g u n a a n d a n / a l a u p e n o d a a n 

a g a m a , p e n e l i t i a n d a n p e n g e m b a n g a n h u k u m s c r t a s t a t i s t i k k r i m i n a l . 

A s p e k represif m e l a k u k a n p e n u n t u t a n d a l a m p e r k a r a p i d a n a , 

m e l a k s a n a k a n p e n c t a p a n h a k i m d a n p u t u s a n p e n g a d i l a n , m e l a k u k a n p c n g a w a s a n 

t e r h a d a p p e l a k s a n a a n k e p u t u s a n l e p a s b e r s y a r a t , m e l e n g k a p i b e r k a s p e r k a r a 
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t c r t c n t u y a n g b c r a s a l d a r i P e n y i d i k P o l r i a l a u I * c n y i d i k I ' c g a w a i N e g e r i S i p i l 

( P P N S ) . • 

K e d u a a s p e k f u n g s i k e j a k s a a n l e r s e b u l m e n j a d i a c u a n d a i a m 

p c n g o r g a n i s a s i a n t u g a s - l u g a s o p e r a s i o n a l , b c r i n t e g r i t a s , d a n d i s i p l i n . M e n y a n g k u l 

k e p e r d a t a a n d a n l a t a u s a h a n e g a r a s e b a g a i p e n g a c a r a n e g a r a d e n g a n k u a s a k h u s u s 

d a p a t b c r t i n d a k d i d a l a m m a u p u n d i l u a r p e n g a d i l a n u n t u k d a n a t a s n a m a n e g a r a 

a t a u p e m e r i n t a h a n . 

D a l a m s i s t e m k e t a t a n e g a r a a n I n d o n e s i a , m e n u r u t P a s a l 2 4 a y a t ( 1 ) 

U n d a n g - u n d a n g D a s a r 1 9 4 5 , d i t e g a s k a n b a h w a k e k u a s a a n k e h a k i m a n d i i a k u k a n 

o l e h s e b u a h M a h k a m a h A g u n g d a n b a d a n - b a d a n l a i n y a n g f u n g s i n y a b e r k a i t a n 

d e n g a n k e k u a s a n k e h a k i m a n . K e t e n t u a n m e n g e n a i b a d a n - b a d a n l a i n t e r s e b u t 

d i p e r t e g a s d a l a m P a s a l 4 1 U n d a n g - u n d a n g N o m o r 4 8 T a h u n 2 0 9 t e n t a n g 

K e k u a s a n K e h a k i m a n m e n y a t a k a n : B a h w a b a d a n - b a d a n l a i n y a n g f u n g s i n y a 

b e r k a i t a n d e n g a n k e k u a s a a n k e h a k i m a n m e l i p u t i K e p o l i s a n N e g a r a R e p u b l i k 

I n d o n e s i a , K e j a k s a a n R e p u b l i k I n d o n e s i a , d a n b a d a n - b a d a n l a i n y a n g d i a t u r 

d e n g a n u n d a n g - u n d a n g " . s c l a n j u t n y a U n d a n g - u n d a n g R e p u b l i k I n d o n e s i a N o m o r 

1 6 T a h u n 2 0 0 4 t e n t a n g K e j a k s a a n R e p u b l i k I n d o n e s i a , P a s a l 2 m e n y a t a k a n 

b a h w a : 

1 . K e j a k s a a n R e p u b l i k I n d o n e s i a y a n g s e l a n j u t n y a d a l a m u n d a n g - u n d a n g i n i 
d i s e b u t k e j a k s a f i n a d a l a h l e m b a g a p e m e r i n t a h y a n g m e l a k s a n a k a n 
k e k u a s a a n n e g a r a d i b i d a n g p e n u n t u t a n s e r l a k e w e n a n g a n l a i n b e r d a s a r k a n 
u n d a n g - u n d a n g 

2 . K e k u a . s a a n n e g a r a s e b a g a i m a n a d i m a k s u d p a d a a y a t ( 1 ) d i i a k s a n a k a n 
s e c a r a m e r d e k a 

3 . K e j a k s a a n s e b a g a i m a n a d i m a k s u d p a d a a y a t ( 1 ) a d a l a h s a t u d a n t i d a k 
t e r p i s a h k a n . 
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M e n c e r m a t i i s i I * a s a l 2 U n d a n g - u n d a n g N o m o r 1 6 l a h u n 2 0 0 4 d i a l a s , 

d a p a t d i i n d e f i k a s i b e b e r a p a h a l , y a i t u : 

1 . K e j a k s a a n s e b a g a i s u a t u l e m b a g a p e m e r i n t a h a n 
2 . K e j a k s a a n m e l a k u k a n k e k u a s a n ( k e w e n a n g a n ) d i b i d a n g p e n u n t u t a n d a n 

k e w e n a n g a n l a i n b e r d a s a r k a n u n d a n g - u n d a n g 
3 . K e k u a s a a n ( k e w e n a n g a n ) i l u d i i a k u k a n s e c a r a m e r d e k a 

4 . K c j a k s a a n a d a l a h s a t u d a n t i d a k t e r p i s a h k a n . " * 

D a l a m p e n j e l a s a n P a s a l 2 a y a t ( 1 ) U n d a n g - u n d a n g N o m o r 1 6 T a h u n 2 0 0 4 

d i j e l a s k a n b a h w a k e j a k s a a n a d a l a h s a t u - s a t u n y a l e m b a g a p e m e r i n t a h a n p e i a k s a n a 

k e k u a s a a n n e g a r a y a n g m e m p u n y a i t u g a s d a n w e w e n a n g d i b i d a n g p e n u n t u t a n 

d a l a m p e n e g a k a n h u k u m d a n k e a d i l a n d i l i n g k u n g a n p e r a d i l a n u m u m . K e m u d i a n 

p e n j e l a s a n P a s a l 2 a y a t ( 2 ) m e n y a i a k a n b a h w a y a n g d i m a k s u d d e n g a n " s e c a r a 

m e r d e k a " d a l a m k e t c n t u a n i n i a d a l a h d a l a m m e l a k s a n a k a n l u n g s i , t u g a s . d a n 

w e w e n a n g n y a l e r l e p a s d a r i p e n g a r u h k e k u a s a a n p e m e r i n t a h d a n p e n g a r u h 

k e k u a s a a n l a i n n y a . S c r t a p e n j e l a s a n P a s a l 2 a y a t ( 3 ) m e n y a t a k a n b a h w a y a n g 

d i m a k s u d d e n g a n " k c j a k s a a n a d a l a h s a t u d a n t i d a k t e r p i s a h - p i s a h k a n " . a d a l a h 

l a n d a s a n p e l a k s a n a a n t u g a s d a n w e w e n a n g n y a d i b i d a n g p e n u n t u t a n y a n g 

b c r t u j u a n m e m e l i h a r a k e s a t u a n k e b i j a k a n d i b i d a n g p e n u n t u t a n , s e h i n g g a d a p a t 

m e n a m p i l k a n c i r i k h a s y a n g m e n y a t u d a l a m l a t a p i k i r , l a t a l a k u . d a n t a l a k e r j a 

k e j a k s a a n . O l e h k a r e n a i t u , k e g i a t a n p e n u n t u t a n d i p e n g a d i l a n o l e h k e j a k s a a n 

t i d a k a k a n b e r h c n t i h a n y a k a r e n a j a k s a y a n g s e m u l a b c r t u g a s b e r h a l a n g a n . D a l a m 

h a l d e m i k i a n . t u g a s p e n u n t u t a n o l e h k e j a k s a a n a k a n t e t a p d i i a k u k a n s e k a l i p u n 

o l e h j a k s a p e n g g a n t i . 

Yesmil Anwar diin Adang, Op. Cif. Iilni. 202 
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D a l a m p e n j e l a s a n u m u m u n d a n g - u n d a n g t e r s e b u t , d i u r a i k a n b a h w a 

p e m b a h a r u a n u n d a n g - u n d a n g t e n t a n g K e j a k s a a n R e p u b l i k I n d o n e s i a , 

d i m a k s u d k a n u n l u k l e b i h m e m a n t a p k a n k c d u d u k a n d a n p e r a n K c j a k s a a n 

R e p u b l i k I n d o n e s i a s c b a g a i l e m b a g a p e m e r i n t a h y a n g m e l a k s a n a k a n k e k u a s a n 

n e g a r a d i b i d a n g p e n u n t u t a n h a r u s b e b a s d a r i p e n g a r u h k e k u a s a n p i h a k m a n a p u n , 

y a k n i y a n g d i l a k s a a k a n s e c a r a m e r d e k a l e r l e p a s d a r i p e n g a r u h k e k u a s a a n 

p e m e r i n t a h d a n p e n g a r u h k e k u a s a a n l a i n n y a . k e j a k s a a n s e b a g a i s a l a h s a t u 

l e m b a g a p e n e g a k h u k u m d i t u n t u t u n t u k l e b i h b c r p c r a n d a l a m m e n e g a k a n 

s u p r e m a s i h u k u m , p e r i i n d u n g a n k e p e n t i n g a n u m u m . p e n e g a k a n h a k a s a s i 

m a n u s i a , s e r t a p e m b e r a n t a s a n k o r u p s i , k o l u s i d a n n e p o t i s m s . O l e h k a r e n a i t u 

p c r l u d i i a k u k a n p c n a t a a n k e m b a l i t e r h a d a p k e j a k s a a n u n t u k m e n y c s u a i k a n d e n g a n 

p e r u b a h a n - p e r u b a h a n t e r s e b u t . 

S e l a n j u t n y a , s e h u b u n g a n d e n g a n m a k n a k e k u a s a a n k c j a k s a a n d a l a m 

m e l a k u k a n k e k u a . s a a n n e g a r a d i b i d a n g p e n u n t u t a n s e c r a m e r d e k a . p e n j e l a s a n 

P a s a l 2 a y a t ( 2 ) U n d a n g - u n d a n g N o m o r 1 6 T a h u n 2 0 0 4 m e n j e l a s k a n b a h w a 

k c j a k s a a n d a l a m m e l a k . s a n a k a n f u n g s i , t u g a s , d a n v / e w c n a n g n y a l e r l e p a s d a r i 

p e n g a r u h k e k u a s a a n p e m e r i n t a h d a n p e n g a r u h k e k u a s a n l a i n n y a . K e t e n t u a n i n i 

b c r t u j u a n m e l i n d u n g i p r o f e s i j a k s a s e p e r t i y a n g d i g a r i s k a n d a l a m "ihddclines on 

the Role of Procescutors dan International Association of Prosecutors". 

L e b i h j a u h d a l a m p e n j e l a s a n u m u m U n d a n g - u n d a n g N o m o r 1 6 l a h u n 

2 0 0 4 , a n t a r a l a i n d i n y a t a k a n b a h w a d i b e r l a k u k a n n y a u n d a n g - u n d a n g i n i a d a l a h 

u n t u k p e m b a h a r u a n k e j a k s a a n . a g a r k c d u d u k a n d a n p e r a n a n n y a s e b a g a i l e m b a g a 
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p e m e r i n t a h a n I e b i h m a n t a p d a n d a p a t m e n g e m b a n k e k u a s a a n n e g a r a d i b i d a n g 

p e n u n t u t a n . y a n g b e b a s d a r i p e n g a r u h k e k u a s a a n p i h a k m a n a p u n . 

D a l a m p e n g c r t i a n l a i n , k e j a k s a a n d a l a m m e l a k s a n a k a n t u g a s n y a , 

h e n d a k n y a m e r d e k a d a n l e r l e p a s d a r i p e n g a r u h k e k u a s a a n p e m e r i n t a h a n d a n 

k e k u a s a a n l a i r m y a d a l a m u p a y a m e w u j u d k a n k e p a s t i a n h u k u m , k e t e r t i b a n h u k u m , 

k e a d i l a n , d a n k e b e n a r a n d e n g a n m c n g i n d a h k a n n o r m a - n o i m a k e a g a m a a n , 

k e s o p a n a n , d a n k e s u s i l a a n s e r t a w a j i b m e n g g a l i n i l a i - n i l a i k e m a n u s i a a n , h u k u m 

d a n k e a d i l a n y a n g h i d u p d a l a m m a s y a r a k a t . 

B i l a k e d u d u k a n k e j a k s a a n s e b a g i s u a t u l e m b a g a p e m e r i n t a h a n d i k a i t k a n 

d e n g a n k e w e n a n g a n k e j a k s a a n m e l a k u k a n k e k u a s a a n n e g a r a d i b i d a n g p e n u n t u t a n 

s e c a r a m e r d e k a , d i s i n i t e r d a p a t k o n t r a d i k s i d a l a m p e n g a t u r a n n y a (dual 

obligation). D i k a t a k a n d e m i k i a n , a d a l a h m u s t a l i i l k e j a k s a a n d a l a m m e l a k s a n a k a n 

f u n g s i , t u g a s , d a n w e w e n a n g n y a t e r l e p a s d a r i p e n g a r u h k e k u a s a a n p e m e r i n t a h d a n 

m u n g k i n j u g a p e n g a r u h k e k u a s a a n l a i n n y a , k a r e n a k e d u d u k a n k e j a k s a a n b e r a d a d i 

b a w a h k e k u a s a a n e k s e k u t i f . 

K e s i m p u l a n i n i d i p e r k u a t l a g i d e n g a n k e d u d u k a n J a k s a A g u n g , s e b a g a i 

p c m i m p i n d a n p e n a n g g u n g j a w a b t e r t i n g g i d a i a m b i d a n g p e n u n t u t a n . a d a l a h 

s c b a g a i P c j a b a t N e g a r a y a n g d i a n g k a l d a n d i b e r h e n t i k a n s c r t a b c r l a n g g u n g j a w a b 

k e p a d a P r e s i d e n . D a l a m k o n t e k s i l m u m a n a j e m e n p e m e r i n t a h a n . J a k s a A g u n g 

s e b a g a i b a w a h a n P r e s i d e n h a r u s m a m p u m e l a k u k a n t i g a h a l , y a i t u : ' ' 

1 . M e n j a b r k a n i n s t r u k s i , p e t u n j u k d a n b e r b a g a i b e n t u k k e b i j a k a n l a i n n y a d a r i 
P r e s i d e n d a l a m t u g a s d a n w e w e n a n g n y a d a l a m b i d a n g p e n e g a k a n h u k u m 

'''Marwan Etfendy, K e j u h i u a n R I . Posisi D a n F u n g s i n y a D a r i P c r s p e k i i f H u k u m , 
Gramedia Pustaka Utama. Jakarta, 2005, hlni. 125 
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2 . M e l a k s a n a k a n i n s t r u k s i , p e t u n j u k , d a b e r b a g a i k e b i j a k a n P r e s i d e n y a n g 
t e l a h d i j a b a r k a n t e r s e b u t . d a n 

3 . M e n g a m a n k a n i n s t r u k s i , p e t u n j u k , d a n b e r b a g a i k e b i j a k n P r e s i d e n y a n g 
s e m e n t a r a d a n t e l a h d i i a k s a n a k a n . 

D e s i k a s i , l o y a l i t a s , d a n k r e d i b i l i t a s J a k s a A g u n g d i h a d a p a n P r e s i d e n 

d i u k u r d a r i s e j a u h m a n a J a k s a A g u n g m a m p u m e l a k u k a n k e t i g a h a l t e r s e b u t . 

Y a n g p a s t i a d a l a h J a k s a A g u n g h a r u s b e r u s a h a m e l a k u k a n k e t i g a i t u u n t u k 

m e n u n j u k k a n d e d i k a s i , l o y a l i t a s , d a n k r e d i b i l i t a s n y a s e b a g a i p e n g e m b a n 

k e k u a s a a n n e g a r a d i b i d a n g p e n e g a k a n h u k u m . D i s i n i l a h l e t a k k e c e n d e r u n g a n 

k e t i d a k m e r d e k a a n k e j a k s a a n m e l a k u k a n f u n g s i , t u g a s , d a w e w e n a n g n y a . 

I m p i i k a s i n y a a d a l a h k e a d i l a n , k e p a s t i a n h u k u m , d a n k e g u n a a n ( k e m a n f a t a n ) 

h u k u m y a n g m e n j a d i c i t a h u k u m b a n g s a I n d o n e s i a , s e k a l i g u s y a n g m e n j a d i t u j u a n 

h u k u m y a n g m e s t i n y a h a r u s d i w u j u d k a n d a l a m k e h i d u p a n b e r b a n g s a d a n 

b e m e g a r a , h a n y a m e n j a d i c i t a - c i t a d a n j a u h d a r i k e n y a t a a n . 

I 3 e r d a . s a r k a n p e n j e l a s a n d i a t a s , d a p a t d i k a t a k a n b a h w a U n d a n g - u n d a n g 

N o m o r 1 6 T a h u n 2 0 0 4 t e n t a n g K e j a k s a a n R e p u b l i k I n d o n e s i a m e n e m p a t k a n 

k e j a k s a a n p a d a k e d u d u k a n y a n g abigu. D i s a t u s i s i , k e j a k s a a n d i t u n t u t 

rnenjalankan f u n g s i , t u g a s , d a n w e w e n a n g n y a s e c r a m e r d e k a , d i s i s i l a i n , 

k e j a k s a a n d i p a s u n g k a r e n a k c d u d u k a n n y a b e r a d a d i b a w a h k e k u a s a a n e k s e k u t i f . 

D i s i n i l a h n t a r a l a i l e t a k e l e m a h a n p e n g a t u r a u n d a n g - u n d a n g i n i . A p a b i l a 

p e m e r i n t a h ( P r e s i d e n ) b e n a r - b e n a r m e m i l i k i k o m i t m e n u n t u k m e n e g a k k a n 

s u p r e m a s i h u k u m d i I n d o n e s i a , t i d a k m e n j a d i m a s a l a h b i l a k e j a k s a a n t e t a p b e r a d a 

d i l i n g k u n g a n e k s e k u t i f , a s a l k a n k e j a k s a a n d i b e r d a y a k a n d e n g a n d i b e r i 

k e w e n a n g a n d a n t a n g g u n g j a w a b l u a s d a n b e s a r n a m u n p r o p o r s i o n a l . 
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D . Tugas dan Kewenangan Kcjaksan 

W e w e n a n g a d a l a h h a k d a k e k u a s a n u n l u k m e l a k u k a n s e s u a t u . T a n p a 

w e w e n a n g m a k a s e g a l a s e s u a t u y a n g d i i a k u k a n p e n u t u l u m u m t i d a k m e m p u n y a i 

l a n d a s a n y a n g k u a t . M a k a a g a r t i n d a k a n y a n g d i i a k u k a n k h u s u s d a l a m 

m e l a k s a n a k a n d a p a t d i a n g g a p s a h . p e n u n t u t u m u m h a r u s d i b e r i w e w e n a n g u n t u k 

h a l t e r s e b u t . 

M e n u r u t M a x W e b e r , w e w e n a n g a d a l a h : " S u a t u h a k y a n g t e l a h d i t e t a p k a n 

d a l a m s u a t u l a t a t e r t i b s o s i a l u n t u k m e n e t a p k a n k e b i j a k a n - k e b i j a k a n , m e n e n t u k a n 

k e p u t u s a n - k e p u t u s a n m e n g e n a i p e r s o a l a n - p e r s o a l a n y a n g p e n t i n g d a n u n t u k 

m e n y e l e s a i k a n p e r t e n t a n g a n - p e r l e n t a n g a n " . ^ ' * 

U n t u k t u g a s u t a m a t e r s e b u t , p e n u n t u t u m u m d i b e r i t u g a s d a w e w e n a n g 

s c b a g a i m a n a d i a t u r d a l a m P a s a l 1 3 K U H A P . D a n d a l a m P a s a l 1 4 K U H A P 

d i t e n U i k a n t u g a s - t u g a s y a n g h a r u s d i i a k s a n a k a n o l e h p e n u n t u t u m u m . S e d a n g k a n 

d i d a l a m P a s a l 1 3 7 K U H A P d i t e n t u k a n w e w e n a n g p e n u n t u t u m u m . 

B e r d a s a r k a n r u m u s a n P a s a l 1 b u t i r 6 h u r u f a K U H A P , m a k a t u g a s u l a m a 
j a k s a a d a l a h : J a k s a a d a l a h p c j a b a t y a n g d i e d w e w e n a n g o l e h u n d a n g -
u n d a n g i n i u n t u k b c r t i n d a k s e b a g a i p e n u n t u t u m u m s e r t a m e l a k s a n a k a n 
p u t u s a n p e n g a d i l a n y a n g t e l a h m e m p e r o l c h k e k u a t a n h u k u m t e t a p . U n t u k 
t u g a s u t a m a t e r s e b u t , p e n u n t u t u m u m d i b e r i t u g a s d a n w e w e n a n g 
s c b a g a i m a n a d i a t u r d a l a m P a s a l 1 3 K U H A P , P e n u n t u t u m u m a d a l a h j a k s a 
y a n g d i b c i i w e w e n a n g o l e h u n d a n g - u n d a n g i n i u n t u k m e l a k u k a n p e n u n t u t a n 
d a m e l a k s a n a k a n p e n e l a p a n h a k i m . 

S e d a n g k a n d i d a l a m P a s a l 1 3 7 K U H A P d i t e n t u k a n w e w e n a n g p e n u n t u t 

u m u m . y a i t u : " i * c n u n t u l u m u m b e r w e n a n g m e l a k u k a n p e n u n t u t a n t e r h a d a p 

d i a p a p u n y a n g d i d a k w a m e l a k u k a n s u a t u t i n d a k p i d a n a d a l a m d a e r a h h u k u m n y a 

d e n g a n m e l i m p a h k a n p e r k a r a k e p c n g a d i l a n y a n g b e r w e n a n g m e n g a d i l i " . 

""Soerjono Soekanto. SosiologiSuatu Penganiar. Rajawali Pers. Jakarta. 1987, hlni. 24 
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E . Pcmberian Putusan 

D i d a l a m s i s t e m h u k u m a c a r a p i d a n a , p a d a p o k o k n y a d i k e n a l d u a j e n i s 

p u t u s a n p e n g a d i l a n . 

1 . J e n i s p u t u s a n y a n g b e r s i f a t f o r m i l 

2 . J e n i s p u t u s a n y a n g b e r s i f a t m a t e r i i l T ' 

J e n i s y a n g p e r t a m a a d a l a h p u t u s a n p e n g a d i l a n y a n g b u k a n m e r u p a k a n 

p u t u s a n a k h i r , y a i t u : 

a . P u t u s a n y a n g b e r i s i p e r t a n y a a n t i d a k b e r w e n a n g n y a p e n g a d i l a n u n t u k 

m e m e r i k s a s u a t u p e r k a r a (onhevoegde verklaring) P a s a l 1 4 8 a y a t ( 1 ) 

K U H A P . C o n t o h n y a p e r k a r a y a n g d i a j u k a n o l e h p e n u n t u t u m u m b u k a n 

m e r u p a k a n k e w e n a n g a n p e n g a d i l a n y a n g b e r s a n g k u t a n m e l a i n k a n 

k e w e n a n g a n p e n g a d i l a n l a i n 

b . P u t u s a n y a n g m e n y a t a k a n b a h w a d a k w a a n / s u r a t d a k w a a n p e n u n t u t u m u m 

b a t a l (nieiig verklaring van de acte van verwijzing) P a s a l 1 5 6 a y a t ( 1 ) 

K U H A P . D a l a n h a l i n i m i s a l n y a s u r a t d a k w a a n j a k s a t i d a k m e m e n u h i 

P a s a l 1 4 3 a y a t ( 3 ) K U H A P , y a i t u t i d a k d i c a n t u m k a n n y a w a k t u d a n t e m p a t 

t i n d a k p i d a n a d i i a k u k a n d i d a l a m s u r a t d a k w a a n 

c . P u t u s a n y a n g b e r i s i p e r n y a t a a n b a h w a d a k w a a n p e n u n t u t u m u m t i d a k 

d a p a t d i l e i i m a (nicl ontvankelijk verklaard) P a s a l 1 5 6 a y a t ( ! ) K U H A P , 

m i s a l n y a p e r k a r a d i a j u k a n o l e h p e n u n t u t u m u m s u d a h kadaluarsa, nehis in 

idem, p e r k a r a y a n g m c m c r l u k a n s y a r a t a d u a n (klachf delict), p e n u n t u t a n 

s e o r a n g p e n e r b i t y a n g t e l a h m e m e n u h i s y a r a t P a s a l 6 1 d a n 6 2 K U H P 

''Ansorie Sabuan. Dkk. H u k u m A c a r a P i d a n a , Angkasa, Randung, 1990. Iilin. 197 
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d . P u t u s a n y a n g b e r i s i p e n u n d a a n p e m e r i k s a a n p e r k a r a o l e h k a r e n a a d a 

p e r s e l i s i h a n prejudisiel ( p e r s e l i s i h a n k e w e n a n g a n ) . 

P u t u s a n i n i d i b e r i k a n k a r e n a d i d a l a m p e r k a r a y a n g b e r s a n g k u t a n 

d i b u t u h k a n a t a u d i t u n g g u t e r l e b i h d a h u l u a d a n y a p u t u s a n d a r i h a k i m p e r d a t a , 

m i s a l n y a d a l a m h a l p e r k a r a p e r z i n a h a n (overspef) s e b a g a i m a n a y a n g d i a t u r d a l a m 

P a s a l 2 8 4 K U H A P . 

S e d a n g k a n p u t u s a n y a n g k e d u a a d a l a h j e n i s p u t u s a n p e n g a d i l a n y a n g 

m e r u p a k a n p u i u s a n a k h i r (eind vonnis), y a i t u : 

a . P u t u s a n y a n g m e n y a t a k a n t e r d a k w a d i b e b a s k a n d a r i d a k w a a n (vrijspraak) 
P a s a l 1 9 1 a y a t ( ! ) K U H A P 

b . P u t u s a n y a n g m e n y a t a k a n b a h w a t e r d a k w a d i l e p a s k a n d a r i s e g a l a t u n t u t a n 
h u k u m a n (ontslag van alle rechtsvervolging) P a s a l 1 9 1 a y a t ( 2 ) K U H A P 

c . F u t u s n y a n g b e r i s i s u a t u p e m i d a n a a n (vervoordeling) P a s a l 1 9 3 a y a t ( 1 ) 
K U H A P . ^ ^ 

P u t u s a n b e b a s , b e r a r t i t c r d a k w a d i j a t u l i i p u t u s a n b e b a s a l a u d i n y a t a k a n 

b e b a s d a r i t u n t u t a n h u k u m (vrijspraak) a t a u acquittal. I n i l a h p e n g c r t i a n t e r d a k w a 

d i p u t u s b e b a s . t e r d a k v . a d i b e b a s k a n d a r i t u n t u t a n h u k u m , d a l a m a r t i d i b e b a s k a n 

d a r i p e m i d a n a a n . T e g a s n y a t e r d a k w a l i d a k d i p i d a n a . 

D a l a m k a i t a n k e a d a a n s e o r a n g t e r d a k w a d i p u t u s b e b a s . U n t u k m e n g c t a h u i 

d a s a r p u t u s a n y a n g b e r b e n t u k b e b a s , d a p a t d i l i h a t k e t e n t u a n P a s a l 1 9 1 a y a t (1) 

K U H A P . y a n g m e n j e l a s k a n a p a b i l a p e n g a d i l a n b e r p e n d a p a t : 

d a r i h a s i l p e m e r i k s a a n d i s i d a n g p e n g a d i l a n 

k e s a i a h a n t e r d a k w a a t a s p e r b u a t a n y a n g d i d a k w a k a n k e p a d a n y a l i d a k 

t e r b u k t i s e c a r a s a h d a n m c n y a k i n k a n . 

--//?/</, him. 198 
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B e r a r t i p u t u s a n b e b a s d i l i n j a u d a r i s e g i y u r i d i s y a n g d i n i l a i o l e h m a j e i i s 

h a k i m y a n g b e r s a n g k u t a n : 

a . T i d a k m e m e n u h i a s a s p e m b u k t i a n m e n u r u t u n d a n g - u n d a n g s e c a r a n e g a t i f 

b. T i d a k m e m e n u h i a s a s b a t a s m i n i m u m p e m b u k t i a n . ' ^ ^ 

K a l a u p u t u s a n p e m b e b a s a n d i a t u r d a l a m P a s a l 1 9 1 a y a t ( 1 ) , m a k a p u t u s a n 

p e l e p a s a n d a r i s e g a l a t u n t u t a n h u k u m d i a t u r d a l a m P a s a l 1 9 1 a y a t ( 2 ) y a n g 

b e r b u n y i : " J i k a p e n g a d i l a n b e i - p e n d a p a t b a h w a p e r b u a t a n y a n g d i d a k w a k a n 

k e p a d a t e r d a k w a t e r b u k t i , t e t a p i p e r b u a t a n i t u t i d a k m e r u p a k a n s u a t u t i n d a k 

p i d a n a m a k a t e r d a k w a d i p u t u s l e p a s d a r i s e g a l a t u n t u t a n h u k u m " . 

P a d a m a s a y a n g l a l u p u i u s a n p e l e p a s a n d a r i s e g a l a t u n t u i a n h u k u m d i s e b u t 

onslag van recht vervolging, y a n g s a m a m a k s u d n y a d e n g a n P a s a l 1 9 1 a y a t ( 2 ) , 

y a k n i p u t u s a n p e l e p a s a n d a r i s e g a l a t u n t u t a n h u k u m , b e r d a s a r k a n k r i t e r i a : 

a p a y a n g d i d a k w a k a n k e p a d a t e r d a k w a m e m a n g t e r b u k t i s e c a r a s a h d a n 

m e y a k i n k a n 

t e t a p i s e k a l i p u n t e r b u k t i . h a k i m b c r p e n d a p a t b a h w a p e r b u a t a n y a n g 

d i d a k w a k a n t i d a k m e r u p a k a n t i n d a k p i d a n a . 

D a l a m k a i t a n n y a d e n g a n p u t u s a n l e p a s d a r i s e g a l a t u n t u l a n h u k u m a n , 

S o e d i r j o m e n g e n i u k a k a n : 

P e l e p a s a n d a r i s e g a l a t u n t u t a n h u k u m d i j a t u h k a n a p a b i l a t e r d a p a t h a l - h a l 
y a n g m e u g h a p u s p i d a n a . b a i k y a n g m e n y a n g k u l p e r b u a t a n n y a s e n d i r i 
m a u p u n y a n g m e n y a n g k u t d i r i p c l a k u p e r b u a t a n i t u s e b a g a i m a n a t e r d a p a t 
d a l a m P a s a l 4 4 . 4 8 , 4 9 , 5 0 , d a n 5 1 K U l l I f i l a l - h a l y a n g m e n g h a p u s p i d a n a 
d a l a m p a s a l - p a s a l i n i b e r s i f a t u m u m . 

• ' M . Yahya llaraiiap. Op. Cil him. 327 
• j h i d , him. 331 
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D i s a m p i n g i t u t e r d a p a t h a l - h a l y a n g m e n g h a p u s p i d a n a s e c a r a k h u s u s , 
y a n g d i a t u r s e c a r a k l i u s u s d a l a m p a s a l l e r t e n t u d a l a m u n d a n g - u n d a n g 
m i s a l n y a - P a s a l 1 6 6 d a n 3 1 0 a y a t ( 3 ) K U H P . ' " 

S e j a l a n d e n g a n p e n d a p a t t e r s e b u t , M u s t a f a A b d u l l a h d a n R u b e n A c h m a d , 

m e n y a t a k a n s e b a g a i b e r i k u t : " Y a n g d i m a k s u d d e n g a n a l a s a n p e n i a d a a n p i d a n a 

i a i a h h a l / k e a d a a n y a n g m e n g a k i b a t k a n s e s e o r a n g y a n g m e m e n u h i p e r u m u s a n 

p e r i s t i w a p i d a n a i t u l i d a k d a p a t d i p i d a n a " . ^ ^ 

L e b i h l a n j u t d i n y a t a k a n o l e h M u s t a f a A b d u l a h d a n R u b e n A c h m a d , 

s e b a g a i b e r i k u t : 

A l a s a n p e n i a d a a n p']&dna/s{rafuitsluilingsgraonden d a l a m K U H P t e r d i r i 

d a l a m b e n t u k : 

1. Onioerekeningsvatbaarheid, P a s a l 4 4 K U H P 
2. O c t r m ^ / c / ? / . P a s a l 4 8 K U H P 
3 . Noddweer, P a s a l 4 9 K U H P 
4 . Wetlelijke Voorschrifi, P a s a l 5 0 K U H P 

5 . Am'melijke bevel. P-dsA 5] K U H P . ^ ^ 

D a n p u t u s a n a k h i r y a n g k c t i g a a d a l a h p u t u s a n p e n j a t u h a n p i d a n a y a n g 

d i a t u r d a l a m P a s a l 1 9 3 a y a t ( 1 ) K U H A P , s e b a g a i b e r i k u t : " J i k a p e n g a d i l a n 

b e r p e n d a p a t b a h w a t e r d a k w a b e r s a l a h m e l a k u k a n t i n d a k p i d a n a y a n g d i d a k w a k a n 

k e p a d a n y a , m a k a p e n g a d i l a n m e n j a t u h k a n p i d a n a " . 

D a l a m m e m p e r t i m b a n g k a n b e r a t r i n g a n n y a p i d a n a h a k i m w a j i b 

m e m p c r h a t i k a n p u l a s i f a t - s i f a t y a n g b a i k d a n j a h a t d a r i l e r t u d u h . 

"^Soedirdjo, Jaksa D a n H a k i m D a l a m Proses P i d a n a , Akademika Pressindo, Jakarta. 
1995.him.58 

"''Mustafa Abdullah dan Riiban Achmad, I n t i s a r i H u k u m P i d a n a , Ghalia Indonesia, 
Jakarta, 1986, him. 68 

^dhid, him. 69 
' " K . Wantjik Salcli. K a h a k i m a n D a n P e r a d i l a n , Ghalia Indonesia, Jakarta, 1997. hlni, 198 
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M e n g e n a i m u s y a w a r a h y a n g d i i a k u k a n o l e h h a k i m m a j e i i s h a r u s 

d i d a s a r k a n a l a s s u r a l d a k w a a n d a n s e g a l a s e s u a t u y a n g t e r b u k t i d a l a m 

p e r s i d a n g a n ( P a s a l 1 8 2 a y a t ( 5 ) K U H A P , d a l a m m u s y a w a r a h i l u h a k i m k e t u a 

m a j e i i s m e n g e j a u k a n p e r t a n y a a n d i m u l a i d a r i h a k i m y a n g t e r m u d a s a m p a i h a k i m 

y a n g t e r t u a , s e d a n g k a n y a n g I c r a k h i r m e n g e n i u k a k a n p c n d a p a t n y a a d a l a h h a k i m 

k e t u a m a j e i i s d a n s e m u a p e n d a p a t h a r u s d i s e r t a i p e r t i m b a n g a n b e s e r t a a l a s a n n y a . 

S e l a n j u l n y a d i t e n t u k a n d a l a m P a s a l 1 8 2 a y a t ( 6 ) K U H A P , m e n g e n a i 

p e n g a m b i l a n k e p u t u s a n s e b a g a i b e r i k u t : 

P a d a a s a s n y a p u t u s a n d a l a m m u s y a w a r a h m a j e i i s m e r u p a k a n h a s i l 

p c n n u f a k a l a n b u l a t k e c u a l i j i k a h a l i t u s e t e l a h d i u s a h a k a n d e n g a n s u n g g u h -

s u n g g u h t i d a k d a p a t d i c a p a i , m a k a b e r l a k u k e t e n t u a n s e b a g a i b e r i k u t : 

a . p u i u s a n d i a m b i l d e n g a n s u a r a t e r b a n y a k 

b . j i k a k e t e n t u a n t e r s e b u t h u r u f a t i d a k j u g a d a p a t d i p e r o l e h p u t u s a n 

y a n g d i p i l i a d a l a h p e n d a p a t h a k i m y a n g p a l i n g m e n g u n t u n g k a n 

b a g i t e r d a k w a . 

S e t e l a h p u t u s a n d i a m b i l , m a k a d i t u a n g k a n l a h p u t u s a n t e r s e b u t d a l a m s u a t u 

k e p u t u s a n . U n t u k s a h n y a s u a t u s u r a t p u t u s a n h a r u s l a h d i p e n u h i k e t c n t u a n s e b a g a i 

m a n a d i a t u r d a l a m P a s a l 1 9 7 a y a t ( 1 ) h u r u f a a n i p a i h u r u f I K U H A i * . 



BAB. I l l 

P E M B A H A S A N 

A. Dasar Pertimbangan Hakim Dalam Mcnjatuhkan Vonis Lebih Ringan 

Dari Tuntutan Jaksa Penuntut Umum 

P u t u s a n p e n g a d i l a n m e r u p a k a n o u t p u t d a r i s u a t u p r o s e s p e r d i l a n d i 

s i d a n g p e n g a d i l a n y a n g m e l i p u t i p r o s e s p e m e r i k s a a n s a k s i - s a k s i , p e m e r i k s a a n 

t e r d a k w a , p e m e r i k s a a n b a r a n g b u k t i . K e t i k a p e m b u k t i a n s e l e s a i o l e h h a k i m , m a k a 

l i b a s a a t n y a h a k i m m e n g a m b i l k e p u t u s a n . 

A d a p u n b e n t u k - b e n l u k p u t u s a n p e n g a d i l a n d a p a t d i k e t a h u i b e r d a s a r k a n 

P a s a l 1 b u t i r 1 1 K U H A P . I*a.sal i n i m e n y e b u t k a n b a h w p u t u s a n p c n g a d i l a n a d a l a h 

p e r n y a l a a n h a k i m y a n g d i u c a p k a n d a l a m s i d a n g p e n g a d i l a n t e r b u k a , y a n g d a p a t 

b e r u p a p e m i d a n a a n a t a u b e b a s a t a u l e p a s d a r i s e g a l a t u n t u t a n h u k u m d a l a m h a l 

s e r t a m e n u r u t c a r a y a n g d i a t u r d a l m u n d a n g - u n d a n g h u k u m a c a r a p i d a n a . 

D e m i k i a n p u l a b e r d a s a r k a n P a s a l 1 9 1 K U H A P , m a k a p u t u s a n p e n g a d i l a n d a p a t 

d i g o l o n g k a n d a l a m t i g a m a c a m , y a i t u : 

a. Putusan bebas dari segala tuduhan hukum 

P u t u s a n b e b a s d a r i s e g a l a t u d u h a n h u k u m a d a l a h p u i u s a n p e n g a d i l a n y a n g 

d i j a t u h k a n k e p a d a t e r d a k w a k a r e n a d a r i h a s i l p e m e r i k s a a n s i d a n g k e s a i a h a n 

t e r d a k w a a t a s p e r b u a t a n y a n g d i d a k w a k a n k e p a d a n y a d i n y a t a k a n t i d a k t e r b u k t i 

s e c a r a s a h d a n m c n y a k i n k a n . 

i ' u l u s a n b e b a s i n i d i j e l a s k a n p u l a d a l a m I ' a s a 1 9 1 a y a t ( 1 ) K U H A P y a i t u 

J i k a p e n g a d i l a n b e r p e n d a p a t b a h w a d a r i h a s i l p e m e r i k s a a n d i s i d a n g , k e s a i a h a n 
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t e r d a k w a a t a s p e r b u a t a n n y a y a n g d i d a k w a k a n k e p a d a n y a t i d a k l e r b u k t i s e c a r a s a h 

d a m c n y a k i n k a n , m a k a t e r d a k w a d i p u l u s b e b a s . 

D a k w a a n l i d a k t e r b u k t i b e r a r t i a p a y a n g d i i s y a r a l k a n o l e h P a s a l 1 8 3 

K U H A P t i d a k d i p e n u h i y a i t u k a r e n a : 

a . T i a d a n y a s e k u r a n g - k u r a n g n y a d u a a l a t b u k t i y a n g s a h y a n g d i s e b u t 

o l e h P a s a l 1 8 4 K U H A P , j a d i m i s a l n y a h a n y a a d a s a t u s a k s i s a j a 

t a n p a d i t e g u h k a n d e n g a n b u k t i l a i n 

b . M e s k i p u n t e r d a p a t d u a a l a t b u k t i y a n g s a h , a k a t e t a p i h a k i m i d a k 

m e m p u n y a i k e y a k i n a n a t a s k e s a i a h a n t e r d a k w a . M i s a l n y a t e r d a p a t 

d u a k e t e r a n g a n s a k s i , a k a n t e t a p i h a k i m t i d a k y a k i n a k a n k e s a i a h a n 

t e r d a k w a 

c . J i k a s a l a h s a t u a t a u l e b i h u n s u r t i d a k t e r b u k t i . 

P a s a l 1 8 3 K U H A P m e n y e b u t k a n s e b a g a i b e r i k u t : " H a k i m t i d a k b o l e h 

m e n j a t u h k a n p i d a n a k e p a d a s e o r a n g k e c u a l i a p a b i l a d e n g a n s e k u r a n g - k u r a n g n y a 

d u a a l a t b u k t i y a n g s a h i a m e m p e r o l c h k e y a k i n a n b a h w a s u a t u t i n d a k p i d a n a 

b e n a r - b e n a r l e r j a d i d a t g e r d a k w a l a h y a n g b e r s a l a h m e l a k u k a n n y a " . 

D a r i k e t e n t u a n y a n g d i a t u r d a l a m P a s a l 1 8 3 K U H A P t e r s e b u t m e n j e l a s k a n 

k e p a d a i t a d a n t e r u t a m a k e p a d a h a k i m b a h w a a d a n y a d u a a l a t b u k t i y a n g s a h i t u 

a d a l a h b e l u m c u k u p b a g i h a k i m u n t u k m e n j a t u h k a n p i d a n a b a g i s e s e o r a n g , a k a n 

t e t a p i d a r i a l a t - a l a l b u k t i y a n g s a h i t u h a k i m j u g a p e r l u m e m p e r o l c h k e y a k i n a n . 

b a h w a s u a t u t i n d a p i d a n a b e n a r - b e n a r t e l a h t e r j a d i d a n b a h w a t e r d a k w a b e r s a l a h 

m e l a k u k a n t i n d a k p i d a n a t e r s e b u t . s e b a l i k n y a k e y a k i n a n p a d a h a k i m s a j a t i d a k 
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c u k u p , a p a b i l a k e y a k i n a n t c r s e u t t i d a k t e l a h d i t i m b u l k a n o l e h s e k u r a n g - k u r a n g n y a 

d u a a l a t b u k t i y a n g s a h 

D a l a m p u t u s a n y a n g m e n g a n d u n g p e m b e b a s a n t e r d a k w a , m a k a t e r d a k w a 

y a n g b e r a d a d a l a m s t a t u s t a h a n a n d i p e r i n t a h k a n u n t u k d i b e b a s k a n s e k e t i k a i l u 

j u g a , k e c u a l i k a r e n a a d a a l a s a n y a n g s a h , t e r d a k w a t e t a p b e r a d a d a l a m t a h a n a n , 

m i s a l n y a t e r d a k w a m a s i h t e r s a n g k u t d a l a m l a i n p e r k a r a b a i k u n t u k d i r i n y a s e n d i r i 

m a u p u n b e r s a m a - s a m a d e n g a n k a w a n t e r d a k w a ( P a s a l 1 9 3 a y a t ( 3 ) k u h a p ) . 

b. Putusan lepas dari segala tuntutan hukum 

P u t u s a n p e n g a d i l a n b e r u p a p u t u s a n l e p a s d a r i s e g a l a t u n t u t a n h u k u m 

a d a l a h p u t u s a n y a n g d i j a t u h k a n k e p a d a t e r d a k w a y a n g s e t e l a h m e l a l u i 

p e m e r i k s a a n t e m y a t a m e n u r u t p e n d a p a t p e n g a d i l a n p e r b u a t a n y a n g d i d a k w a k a n 

k e p a d a t e r d a k w a t e r b u k t i , t e t a p i p e r b u a t a n i t u t i d a k m e r u p a k a n s u a t u t i n d a k 

p i d a n a . J e n i s p u t u s a n i n i d a s a r h u k u m n y a d a p a t d i t c m u k a n d a l a m P a s a l 1 9 1 a y a t 

( 2 ) K U H A P y a n g m e n y e b u t k a n : " J i k a p c n g a d i l a n b e r p e n d a p a t b a h w a p e r b u a t a n 

y a n g d i d a k w a k a n k e p a d a t e r d a k w a t e r b u k t i , t e t a p i p e r b u a t a n i t u t i d a k m e r u p a k a n 

s u a t u t i n d a k p i d a n a , m a k a t e r d a k w a d i p u t u s l e p a s d a r i s e g a l a t u n l u t a n " . 

i * c l e p a s a n d a r i s e g a l a t u n t u t a n h u k u m d i j a t u h k a n a p a b i l a t e r d a p a t h a l - h a l 

y a n g m e n g h a p u s k a n p i d a n a b a i k y a n g m e n y a n g k u l p e r b u a t n n y a s e n d i r i m a u p u n 

y a n g m e n y a n g k u t d i r i p e l a k u p e r b u a t a i l u , m i s a l n y a t e r d a p a t p a d a : 

1 . P a s a l 4 4 K U H P . y a i t u o r a n g y a n g s a k i t j i w a . a t a u c a c a t j i w a n y a 

2 . P a s a l 4 8 K U H P t e n t a n g k e a d a a n m e m a k s a ( o v e r m a c h l ) 

3 . P a s a l 4 9 K U H P t e n t a n g p e m b e l a a n d i r i ( n o o d w e e r ) 

4 . P a s a l 5 0 K U H P m e l a k u k n p e r i u t a h y a n g d i b e r i k a n o l e h a l a s a y a n g s a h . 
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H a l - h a l y a n g m e n g h a p u s k a n p i d a n a y a n g t e r d a p a t p a d a p a s a l - p a s a l 

t e r s e b u t . o l e h S o e d i r j o d i k a t a k a n s e b a g a i h a l y a n g b e r s i l a t u m u m . O i s a m p i n g i t u 

d i k a l a k a n p u l a t e r d a p a t h a l - h a l y a n g m e n g h a p u s k a n p i d a n a s e c a r a k h u s u s . y a n g 

d i a t u r s e c a r a k h u s u s d a l a m p a s a l l e r t e n t u d a l a m u n d a n g - u n d a n g , m i s a l n y a P a s a l 

1 6 6 d a n 3 1 0 a y a t ( 3 ) K U H P . 

D e n g a n d e m i k i a n t e r d a k w a y a n g m e m e n u h i k r i t e r i a m a s i n g - m a s i n g p a s a l 

b a i k y a n g m e n g a t u r h a - h a l y a n g m e n g h a p u s p i d a n a s e c a r a k h u s u s m a u p u n 

b c r s i f a t u m u m s e p e r t i t e r s e b u t d i a t a s , m a k a i a t i d a k d a p a t d i p e r t a n g g u n g 

j a w a b k a n , m e s k i p u n p e r b u a t a n y a n g d i d a k w a k a n i t u t e r b u k t i . 

c. Putusan yang rncngandung pemidanaan 

J e n i s p u i u s a n p e n g a d i l a n i n i a d a l a h p u t u s a n y a n g m e m b e b a n k a n s u a t u 

p i d a n a k e p a d a t e r d a k w a k a r e n a p e r b u a t a n y a n g d i d a w a k a n t e r b u k t i s e c a r a s a h d a n 

m e n y a k i n k a n b a h w a t e r d a k w a b e r s a l a h m e l a k u k a n p e r b u a t a n y a n g d i d a k w a k a n 

i l u . D a . s a r p u t u s a n i n i a d a l a h P a s a l 1 9 3 a y a t ( 3 ) K U H A P b e r b u n y i : " J i k a 

p e n g a d i l a n b e r p e n d a p a t b a h w a t e r d a k w a b e r s a l a h m e l a k u k a n t i n d a p i d a n a y a n g 

d i d a k w a k a n k e p a d a n y a . m a k a p e n g a d i l a n m e n j a t u h k a n p i d a n a . 

A d a n y a k e s a i a h a n t e r d a k w a d i b u k t i k a n d e n g a n m i n i m a l a d a n y a d u a a l a t 

b u k l i d a n h a k i m y a k i n a k a n k e s a i a h a n t e r d a k w a i t u b e r d a s a r k a n a t a s a l a t b u k t i 

y a n g a d a d a n d e n g a n a d a n y a d u a a l a t b u k t i d a k e y a k i n a n h a k i m i n i , b e r a r t i p u l a 

s y a r a t u n t u k m e n j a t u h k a n p i d a n a t e a h t c r p c n u h i . 

D a l a m h a l p c n g a d i l a n m e n j a t u h k a n p u t u s a n y a n g r n c n g a n d u n g 

p e m i d a n a a n . h a k i m h a r u s m e m p e r t i m b a n g k a n h a l - h a l y a n g m e m b e r a t k a n d a n h a l -

h a l y a n g m e r i n g a n k a n t e r d a k w a . D a n a p a b i l a l e r d a k w a n y a m a s i h b e l u m m e n c a p a i 
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1 6 t a h u n p a d a w a k t u d i i a k u k a n t i n d a p i d a n a . m a k a h a k i m d a p a t m e m p e r g u n a k a n 

P a s a l 4 5 K U H P y a n g m e m b e r i k a n b e b e r a p a k e m u n g k i n a n y a k n i m c n j a t u h k a n 

p i d a n a m e n y e r a k a n k e p a d a p e m e r i n t a h t a n p a p i d a n a a p a p u n a t a u m e n y e r a h k a n 

k e m b a l i t e r d a k w a k e p a d a o r a n g t u a n y a , w a l i n y a a t a u p e m e l i h a r a n y a t a n p a p i d a n a 

a p a p u n . 

P e n g a d i l a n d a l a m h a l m e n j a t u h k a n p u t u s a n y a n g m e m u a t p e m i d a n a a n 

d a p a t m e n e n t u k a n s a l a h s a t u d a r i m a c a m - m a c a m p i d a n a y a n g t e r c a n t u m d a l a m 

P a s a l 1 0 K U H P y a i t u s a l a h s a t u d a r i h u k u m a n p o k o k . A d a p u n m a c a m - m a c a m 

p i d a n a y a n g d a p a t d i p i l i h h a k i m d a i a m m e n j a t u h k a n p u t u s a n p e m i d a n a a n a d a l a h 

p i d a n a m a t i , p i d a n a p e n j a r a , p i d a n a k u r u i i g a n , d a n p i d a n a d e n d a . 

S e t e l a h h a k i m m e m b a c a k a n p u t u s a n y a n g rncngandung p e m i d a n a a n , m a k a 
w a j i b b a g i h a k i m m c m b c r i t a h u k a n k e p a d a t e r d a k w a a k a n h a k - h a k n y a . 
D e n g a n a d a n y a h a k - h a k t e r d a k w a t e r s e b u t m a k a t e r h a d a p s e t i a p p u t u s a n 
y a n g m e n g a n d u n g p e n g h u k u m a n d i m a n a i c r d a k w a m e r a . s a p u a s , d a p a t 
m e n g a j u k a n p e m e r i k s a a n t i n g k a t b a n d i n g . O l e h k a r e n a i t u b a i k t e r d a k w a 
m a u p u n p e n u n t u t u m u m d a p a t m e n g g u n a k a n u p a y a h u k u m , a p a b i l a 
k e p u t u s a n h a k i m y a n g m e n j a t u h k a n p i d a n a k u r a n g m e m u a s k a n . "'̂  

P u t u s a n y a n g m e n g a n d u n g p e m i d a n a a n d e m i k i a n p u l a j e n i s p u t u s a n 

p e n g a d i l a n l a i n n y a h a n y a s a h d a n m e m p u n y a i k e k u a t a n h u k u m j i k a d i u c a p k a n 

p a d a p e r s i d a n g a n t e r b u k a u n t u k u m u m s e b a g a i m a n a d i s e b u t d a l a m P a s a l 1 9 5 

K U H A P y a n g b e r b u n y i : " S e m u a p u t u s a n p e n g a d i l a n h a n y a s a h d a n m e m p u n y a i 

k e k u a t a n h u k u m a p a b i l a d i u c a p k a n d i s i d a n g t e r b u k a u n t u k u m u m " . 

D e n g a n d e m i k i a n p u t u s a n - p u t u s a n s e p e r t i i l u l a h y a n g m e n u r u t k e t e n t u a n 

P a s a l 1 9 5 K U H A P h a r u s d i u c a p k a n d i s i d a n g t e r b u k a u n t u k u m u m , a g a r p u t u s a n -

p u t u s a n t e r s e u t d a p a t d i p a d a n g s e b a g a i p u t u s a n y a n g s a h d a n m e m p u n y a i 

' ' ' W a w a n c c i r u , Dengan Nuhardin, Wakil Panitera Pengadilan Negeri Kals 1 A Palembang. 
Pada Tanggal. 2 Pebruari 2015 



3 6 

k e k u a t a n h u k u m . S e b a l i k n y a b i l a k e p u t u s a n t e r s e b u t t i d a d i u c a p k a n d i s i d a n g 

t e r b u k a u n t u k u m u m , m a k a d e n g a n s e n d i r i n y a p u t u s a n t e r s e b u t d i n y a t a k a n b a t a l 

d e m i h u k u m , d e n g a n d e m i k i a n m e n j a d i t i d a k s a h d a n t i d a k m e m p u n y a i k e k u a t a n 

h u k u m . 

S e l a i n i t u p e n g a m b i l a n p u t u s a n h a r u s d i a m b i l d e n g a n m e l a l u i m u s y a w a r a h 

b i l a h a k i m t e r d i r i d a r i h a k i m m a j e i i s . B e r k e n a a n d e n g a n a d a n y a m u s y a w a r a h i n i 

m a k a A . H a m z a h d a n I r d a n D a h l a n m e n y a t a k a n : " S u a t u h a l y a n g h a r u s d i i n g a t , 

b a h w a d a l a m m u s y a w a r a h p e n g a m b i l a n p u t u s a n t e r s e b u t h a k i m t i d a k b o l e h 

m e l a m p a u i b a t a s y a n g t e l a h d i t e t a p k a n d a l a m s u r a t p e n y e r a h a n p e r k a r a y a n g 

m e n j a d i d a s a r p e m e r i k s a a n d i s i d a n g p e n g a d i l a n " . '*̂  

M e n u r u t k e t e n t u a n P a s a l 1 8 2 a y a t ( 5 ) K U H A P d a a m m u s y a w a r a h t e r s e b u t 

h a k i m k e t u a m a j e i i s m e n g a j u k a n p e r t a n y a a n m u l a i d a r i h a k i m y a n g m u d a s a m p a i 

d e n g a n h a k i m y a n g t e r t u a , s e d a n g k a n h a k i m k e t u a t c r k a h i r s e k a l i m e m b c r i k a n 

p e n d a p a t n y a . S e m u a p e n d a p a t h a r u s d i s e r t a i p e r t i m b a n g a n d a n a i s a n - a l a s a n n y a . 

D a l a m a y a t b e r i k u t n y a a y a t ( 6 ) d i t e n t u k a n b a h w a s e m u a h a s i l m u s y a w a r a h h a r u s 

d i d a s a r k a n p e r m u f a k a t a n y a n g b u l a t , k e c u a l i s e t e l a h d i u s a h a k a n d e n g a n s u n g g u h -

s u n g g u h t i d a k d a p a t t e r c a p a i m a k a d i l c m p u h d u a c a r a , y a i t u : 

a . P u t u s a n d i a m b i l d e n g a n s u a r a t e r b a n y a k 

b . J i k a t i d a k d i p e r o l e h s u a r a t e r b a n y a k , m a k a d i a m b i l p e n d a p a t h a k i m y a n g 

m e n g u n t u n g k a n t e r d a k w a . 

K e l e n t u a n P a s a l 1 8 2 a y a t ( 6 ) t e r s e b u t a d a l a h s a n g a t m e n g u n t u n g k a n 

t c r d a k w a , k a r e n a j i k a d i d a l a m m u s y a w a r a h l i d a k a d a k c s c p a k a t a n p e n d a p a t 

""'a. Hamzah dan Irdan Dahlan, Pemheraniusan Korupsi M e l a l u i I i u k u m P i d a n a 
N a s i o n a L Raja Grafindo Persada. Jakarta, 2005. him. 45 
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d i m a n a s e o r a n g h a k i m b e r p e n d a p a t b a h w a t e r d a k w a t e r b u k t i m e l a k u k a n 

p e r b u a t a n y a n g d i d a k w a k a n s e h i n g g a h a r u s d i j a l u h i p i d a n a p e n j a r a , s e m e n t a r a 

h a k i m l a i n n y a b e r p e n d a p a t b e d a y a k n i b a h w a b a h w a t e r d a k w a t i d a k t e r b u k t i 

m e l a k u k a n p e r b u a t a n p i d a n a y a n g d i d a k w a k a n s e h i n g g a t e r d a k w a h a r u s 

d i b e b a s k a n d a r i t u d u h a n h u k u m , s e d a n g k a n s e o r a n g h a k i m l a i n n y a t i d a k 

m e m b e r i k a n p e n d a p a t n y a a l i a s a b s t a i n , m a k a b i l a t e r j a d i d e m i k i a n m a k a p u t u s a n 

y a n g d i j a t u h k a n k e p a d a t e r d a k w a p a s t i l a h p u t u s a n b e r u p a p e m b e b a s a n d a r i 

t u d u h a n . 

P e m b i c a r a a n t e r h a d a p s u b j u d u l i n i d i m a k s u d k a n u n t u k m e n g e l a h u i a p a 

y a n g m e n j a d i p e r t i m b a n g a n h a k i m d a l a m m e n j a t u h k a n p u t u s a n n y a , k h u s u s 

p u t u s a n y a n g r n c n g a n d u n g p e m i d a n a a n . S e b a g a i a s u m s i a w a l d a p a t d i k e m u k a k a n 

b a h w a h a k i m d a i a m m e n j a t u h k a n p u t u s a n c e n d e r u n g l e b i h b a n y a k m e n g g u n a k a n 

p e r t i m b a n g a n y a n g b e r s i f a t y u r i d i s d i b a n d i n g k a n d e n g a n p e r t i m b a n g a n n o n 

y u r i d i s . U n t u k m e n g e l a h u i a p a d a n b a g a i m a n a s e s u n g g u h n y a p e r t i m b a n g a n 

h a k i m . 

D a l a m m e m b e r i k a n t e l a a h k e p a d a p e r t i m b a n g a n h a k i m d a l a m b e r b a g a i 

p u t u s a n n y a a k a n d i l i h a t n y a p a d a d u a k a t e g o r i . K a l c g o r i p e r t a m a a k a n d i l i h a t d a r i 

s e g i p e r t i m b a n g a n y a n g b e r s i f a t y u r i d i s d a n k e d u a a d a l a h p e r t i m b a n g a n y a n g 

b e r s i f a t n o n y u r i d i s . 

/. Pertibangan yang bersifat yuridis 

M e s k i p u n t e l a h d i j e l a s k a n p a d a b a g i a n s c b c i u m n y a . n a m u n p e r l u 

d i t e k a n k a n k e m b a l i b a h w a p e r t i m b a n g a n y a n g b e r s i f a t y u r i d i s a d a l a h 

p e r t i m b a n g a n h a k i m y a n g d i d a s a r k a n p a d a f a k t a - f a k t a y u r i d i s y a n g t e r u n g k a p 
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d a i a m p e r s i d a n g a n d a n o l e h u n d a n g - u n d a n g t e l a h d i t e t a p k a n s e b a g a i h a l y a n g 

h a r u s d i m u a t d i d a l a m p u t u s a n . P a d a t u l i s a n i n i , h a l - h a l y a n g d i m a k a u d k a n 

t e r s e b u t d i a n t a r a n y a a d a l a h d a k w a a n j a k s a p e n u n t u t u m u m k e t e r a n g a n t c r d a k w a 

d a n s a k s i , b a r a n g - b a r a n g b u k l i , p a s a l - p a s a l d a l a m p c r a t u r a n h u k u m p i d a n a d a n 

l a i n s e b a g a i n y a . 

M e s k i p u n b e l u m a d a k e t e n t u a n y a n g m e n y e b u t k a n b a h w a d i a n t a r a y a n g 

t e i m u a t d a l a m p u t u s a n i t u m e r u p a k a n p e r t i m b a n g a n y a n g b e r s i f a t y u r i d i s , n a m u n 

k a r e n a h a l i t u s u d a h d i t e t a p k a n o l e h u n d a n g - u n d a n g d a n l a g i p u l a h a l t e r s e b u t 

t e r u n g k a p s e b a g a i f a k t a y a n g b e r s i f a t y u r i d i s d i s i d a n g p e n g a d i l a n , m a k a d a p a t l a h 

d i s e b u t k a n d a u d i g o l o n g k a n s e b a g a i p e r t i m b a n g a n y u r i d i s . . A d a p a u n 

p e r t i m b a n g a n h a k i m y a n g d i g o l o n g k a n s e b a g a i p e r t i m b a n g a n y u r i d i s s e c a r a 

s i s t e m a t i s a k a n d i u r a i k a n s e b a g a i b e r i k u t : 

a. Dakwaan jaksa penuntut umum 

D a k w a a n m e r u p a k a n d a s a r h u k u m a c a r a p i d n a k a r e n a b e r d a s a r k a n i l u l a h 

p e m e r i k s a a n d i p e r s i d a n g a n d i i a k u k a n . D a k w a a n s e l a i n b e r i s i k a n i d e n t i l a s 

t e r d a k w a j u g a m e m u a t u r a i a u t i n d a k p i d a n a y a n g d i d a k w a k a n d e n g a n m e n y c b u t 

w a k t u d a n t e m p a t t i n d a k p i d a n a d i i a k u k a n 

P e r u m u s a n d a k w a a n d i d a s a r k a n a t a s h a s i l p e m e r i k s a a n p e n d a h u l u a n y a n g 

d a p a t d i s u s u n t u n g g a l , a p a b i l a s e o r a n g l a u l a b i h m e l a k u k a n s a l u p e r b u a t a n s a j a . 

m i s a l n y a p e n c u r i a n f b i a s a ) p a d a p a s a l 3 6 2 K U H P . N a m u n k a l a u o r a n g t e r s e b u t 

s e l a i n m e l a k u k a n p e n c u r i a n b i a s a , m e m b a w a p u l a s e n j a t a a p i t a n p a i z i n b e r w a j i b 

d a l a m h a l i n i d a k w a a n d i s u s u n s e c a r a k u a l i t a t i f a r t i n y a t e r d a k w a d i d a k w a d u a 

m a c a m p i d a n a ( d e l i k ) s e k a l i g u s y a i t u p e n c u r i a n b i a s a d a n m e m b a w a s e n j a t a a p i 
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l a n p a i z i n . O l e h k a r e n a i t u m a k a d a l a m p e n y u s u n a n d a k w a a n i n i d i s u s u n s e b a g a i 

d a k w a a n I , I I . i l l d a n s e t e r u s n y a . 

K e s e l u r u h a n r e s p o n d e n ( p u t u s a n ) i t u m e n y e b u t k a n d a k w a a n p e n u n t u t 

u m u m s e b a g a i b a h a n p e r t i m b a n g a n p e n g a d i l a n d a l a m m e n j a t u h k a n p u t u s a n . 

D e n g a n d e m i k i a n d a p a t l a h d i k a t a k a n b a h w a p e n g a d i l a n d a l a m m e n j a t u h k a n 

p u t u s a n s e n a n t i a s a m c n j a d i k a n s r a t d a k w a a n s c b a g a i s u a t u b a h a n p e r t i m b a n g a n . 

h a l m a n a t e r b u k t i t e r d a p a t 1 0 0 % d a r i j u m l a h p u i u s a n m e m u a t d a k w a a n t e r s e u t . 

h. Keterangan terdakwa 

K e t e r a n g a n t e r d a k w a m e n u r u t K U H A P . P a s a 1 8 4 b u t i r e , d i g o l o n g k a n 

s e b a g a i a l a t b u k l i . K e t e r a n g a n t c r d a k w a a d a l a h a p a y a n g d i n y a t a k a n t e r d a k w a d i 

s i d a n g t e n t a n g p e r b u a t a n y a n g i a l a k u k a n a t a u y a n g i a k e t a h u i s e n d i r i a t a u a l a m i 

s e n d i r i . 

D a l a m p r a k t c k k e t e r a n g a n t c r d a k w a s e r i n g d i n y a t a k a n d a l a m b e n t u k 

p c n g a k u a j i d a n p e n o l a k a n . b a i k s e b a g i a n m a u p u n k e s e l u r u h a n t e r h a d a p d a k w a a n 

p e n u n t u t u m u n d a n k e t e r a n g a n y a n g d i s a m p a i k a n o l e h p a r a s a k s i . K e t e r a n g a n 

t e r d a k w a s e k a l i g u s j u g a m e r u p a k a n j a w a b a n a t a s p e r t a n y a a n b a i k y a n g d i a j u k a n 

o l e h p e n u n t u t u m u m , h a k i m m a u p u n p c n a s e h a t h u k u m . 

e. Keterangan saksi 

S a l a h s a t u k o m p o n e n y a n g h a r u s d i p e r h a t i k a n h a k i m d a l a m m e n j a t u h k a n 

p u t u s a n a d a l a h k e t e r a n g a n s a k s i . K e t e r a n g a n s a k s i d a p a t d i k a t a g o r i k a n s e b a g a i 

a l a t b u k t i s e p a n j a n g k e t e r a n g a n i t u m e n g e n a i s e s u a t u p e r i s t i w a p i d a n a y a n g i a 

d c n g a r s e n d i r i . i a l i h a t s e n d i r i d a n a l a m i s e n d i r i d a n h a r u s d i s a m p a i k a n d i d a l a m 

s i d a n g p e n g a d i l a n d e n g a n m e n g a n g k a l s u m p a h . 
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K e t e r a n g a n s a k s i n a n i p a k n y a m e n j a d i p e r t i m b a n g a n u t a m a d a n s e l a l u 

d i p c r t i m b a n g k a n h a k i m d a l a m p u t u s a n n y a . A d a l a h h a l y a n g w a j a r b i l a h a k i m 

m e m p e r t i m b a n g k a n k e t e r a n g a n s a k s i s e b a b d a r i k e t e r a n g a n s a k s i i n i l a h a k a n 

t e r u n g k a p p e r b u a t a n p i d a n a y a n g p e m a h t e r j a d i d a n m e m p e r j e l a s s i a p a p e l a k u n y a . 

d. Barang-barang bukti 

A d a n y a b a r a n g b u k t i y a n g t c m n g k a p p a d a p e r s i d a n g a n , a k a n m e n a m b a h 

k e y a k i n a n h a k i m d a l a m m e n i l a i b e n a r t i d a k n y a p e r b u a t a n y a n g d i d a k w a k a n 

k e p a d a t e r d a k w a , s e u d a h b a r a n g t e n t u h a k i m a k a n l e b i h y a k i n a p a b i l a b a r a n g 

b u k t i i t u d i k e n a l d a n d i a k u i o l e h t e r d a k w a m a u p u n p a r a s a k s i . 

B a r a n g b u k t i i n i j u g a a d a d a n c e n d e r u n g d i p c r t i m b a n g k a n h a k i m d a l a m 

m e n j a t u h k a n p u t u s a n . A d a p u n j e n i s d a n m p a b a r a n g b u k t i y a n g d i p c r t i m b a n g k a n 

o l e h h a k i m c u k u p b e r v a r i a s i y a k n i s e s u a i d e n g a n j e n i s k e j a h a t a n y a n g d i i a k u k a n 

t e r d a k w a , m i s a l n y a p a d a k e j a h a t a n p e m h u n u h a n , b a r a n g b u k t i n y a a d a l a h b e r u p a 

p i s a u , k a y u , b a j u y a n g d i g u n a k a n t e r d a k w a m a u p u n k o r b a n . 

c. Pasal-pasal peraturan hukum pidana 

S a l a h s a t u h a i y a n g s o r i n g t e r u n g k a p d i d a l a m p r o s e s p e r s i d a n g a n a d a l a h 

p a s a l - p a s a l p e r a t u r a n h u k u m p i d a n a . P a s a l - p a s a l i n i b c r m u l a t e r l i h a t d a n 

t e r u n g k a p d a l a m s u r a l d a k w a a n j a n s a p e n u n t u t u m u m . y a n g d i f o m i u l a s i k a n 

s e b a g a i k e t e n t u a n h u k u m p i d a n a y a n g d i l a n g g a r o l e h t e r d a k w a . i * a s a l - p a s a l 

t e r s e b u t k e m u d i a n d i j a d i k a n d a s a r p e m i d a n a a n a t a u t i n d a k a n o l e h h a k i m . 

D i d a l a m p r e k t e k p e r s i d a n g a n p a s a l p e r a t u r a n h u k u m p i d a n a i t u s e l a l u 

d i h u b u n g k a n d e n g a n p e r b u a t a n t e r d a k w a . D a l a m h a l i n i p e n u n t u t u m u m d a n 

h a k i m b c r u s a h a u n t u k m c m b u k l i k a n d a n m e m e r i k s a m e l a l u i a l a t - a l a l b u k t i 
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t e n t a n g a p a k a h p e r b u a t a n t e r d a k w a t e l a h a t a u t i d a k m e m e n u h i u n s u r - u n s u r y a n g 

d i r u m u s k a n d a l a m p a s a l p e r a t u r a n h u k u m p i d a n a . A p a b i l a t e r n y a t a p e r b u a t a n 

t e r d a k w a m e m e n u h i u n s u r - u n s u r d a r i s e t i a p p a s a l y a n g d i l a n g g a r , b e r a r t i t e r b u k t i 

m e n u r u t h u k u m k e s a i a h a n t e r d a k w a y a k n i t e l a h m e l a k u k a n p e r b u a t a s e p e r t i y a n g 

d i a t u r d a l a m p a s a l h u k u m p i d a n a . 

2. Pertimbangan yang bersifat non yuridis 

a. Latar belakang perbuatan terdakwa 

L a t a r b e l a k a n g p e r b u a t a n t e r d a k w a d a l a m h a ! i n i a d a l a h s e t i a p k e a d a a n 

y a n g m e n y e b a b k a n t i m b u l n y a k e i n g i n a n s e r t a d o r o n g a n k e r a s p a d a d i r i t e r d a k w a 

d a l a m m e l a k u k a n t i n d a k p i d a n a c r i m i n a l . K e a d a a n e k o n o m i m i s a l n y a , m e r u p a k a n 

c o n t o h y a n g m e n j a d i l a t a r b e l a k a n g k e j a h a t a n . 

T e k a n a n - t e k a n a n k e a d a a n e k o n o m i t i d a k s a j a m c n d o r o n g b a g i o r a n g 

m i s k i n b e r b u a t k e j a h a l a n , m e l a i n k a n j u g a b a g i m e r e k a y a n g k a y a . S i s t e m d a n 

p e r t u m b u h a n e k o n o m i s a a t i n i , b a n y a k m e n a w a r k a n p r o d u k - p r o d u k m e w a h d a n 

m u t a k h i r m e m b u a t n a f s u i n g i n m e m i l i k i b a g i g o i o n g a n k a y a . D a l a m u s a h a 

m e m i l i k i i l u l a h k a d a n g - k a d a n g c a r a - c a r a y a n g b e r t e n t a n g a n d e n g a n h u k u m 

m i s a l n y a , k o m p s i , m a n i p u l a s i , p e n y e l u n d y p a n , s u a p , p e n y a l a h g u n a a n k e k u a s a a n 

d a n l a i n s e b a g a i n y a . A p a b i l a m e m p c r h a t i k a n p u t u s a n p e n g a d i l a n , n a m p a k n y a 

l a t a r b e l a k a n g p e r b u a t a n t e r d a k w a l i d a k s e m u a n y a b a h k a n s e b a g i a n b e s a r l i d a k 

d i m u a t d a l a m p e r t i m b a n g a n p u t u s a n . 



4 2 

h. Akihat perbuatan terdakwa 

• D a p a t d i k a t a k a n b a h w a s e b a g i a n d a r i p u t u s a n h a k i m m e m p e r t i m b a n g k a n 

t c n l a n g a k i b a t p e r b u a t a n t e r d a k w a , s e m e n t a r a s e b a g a i a n d a r i p u t u s a n i t u t i d a k 

m e m p e r t i m b a n g k a n n y a . 

c. Kondisi diri terdakwa 

Y a n g d i m a k s u d k o n d i s i d i r i t e r d a k w a a d l a h k e a d a a n f i s i k m a u p u n p s y k h i s 

t c r d a k w a s c b c l u m m e l a k u k a n k e j a h a t a n t c r m a s u k s t a u s s o s i a l y a n g m e l a k a t p a d a 

d i r i n y a T ' 

B. Sanksi Yang Dapat Dikenakan Terhadap Hakim Vang Menjatuhkan 

Vonis Lebih Ringan Dari Tuntutan Jaksa Penuntut Umum 

K u a l i t a s s e o r a n g h a k i m d a l a m m e m b e r i k a n v o n i s s u a t u p e r k a r a m e m i l i k i 

p e n g a r u h y a n g b d o m i n a n d a l a m t e g a k n y a s u p r e m a s i h u k u m d a n u n t u k 

m e w u j u d k a n w i b a w a p e n g a d i l a n d i I n d o n e s i a d i s a m p i n g d u k u n g a n d a r i a p a r a t 

p e n e g a k h u k u m y a n g l a i n . H a k i m s e b a g a i f i g u r e s e n t r a l d a i a m p r o s e s p e r a d i l a n 

s e n a n t i a s a d i t u n t u t u n t u k m c n g a s a h k e p e k a a n n u r a n i , m e m e l i h a r a k e c e r d a s a n 

m o r a l d a n m c n i n g k a t k a n p r o f e s i o n a l i s m e d a l a m m e n e g a k k a n h u k u m d a n k e a d i l a n 

b a g i m a s y a r a k a t b a n y a k . 

P e d o m a n m e n g e n a i p e r i i a k u h a k i m t e l a h t e r t u a n g d i d a l a m K o d e E t i k 

P r o f e s i H a k i m . P e d o m c n t i n g k a h l a k u [code of conduct) h a k i m i a l a h p e n j a b a r a n 

d a r i k o d e e l i k p r o f e s i h a k i m y a n g m e n j a d i p e d o m a n b a g i h a k i m I n d o n e s i a , b a i k 

d a l a m rnenjalankan t u g a s p r o f e s i n y a u n t u k m e w u j u d k a n k e a d i l a n d a n k e b e n a r a n 

^ ^ W a w a n c a r a , Dengan Nuhardin, Wakil Panitera Pengadilan Negeri Klas 1 A Palembang. 
Pada I anggal 2 Pebruari 20 L5 
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m a u p u n d a l a m p e r g a u l a n s c b a g a i a n g g o l a m a s y a r a k a t y a n g h a r u s d a p a t 

m e m b e r i k a n c o n t o h d a n s u r i t a u l a d a t : d a l a m k e p a t u h a n d a n k e t a a t a n k e p a d a 

h u k u m . 

D e n g a n b e r p e g a n g t e g u h t e r h a d a p k o d e e t i k p r o f e s i h a k i m t e r s e b u t , 

d i h a r a p k a n n a n t i n y a h a k i m d a p a t m e n g a n g k a l c i t r a d a n w i b a w a n y a d a n p e r i i a k u 

d a l a m m e m b e r i k a n k e a d i l a n d a n k e p a s t i a n s e r t a p e r i i n d u n g a n h u k u m y a n g 

d i b u t u h k a n , s e h i n g g a m a s y a r a k a t d a p a t m e n y a n d a r k a n h a r a p a n y a n g s a n g a t b e s a r 

k e p a d a h a k i m y a n g b e n a r - b e n a r m e m i l i k i i n t e g r i t a s d a n p r o f e s i o n a l i s m e k a r e n a 

t i n d a k a n d a n t i n g k a h l a k u m e n u n j u k a n k e t i d a k b e r p i h a k a n , m e m i l i k i i n t e g r i t a s 

m o r a l , s e r t a p a d a k e m a m p u a r m y a m e m b c r i k a n p u t u s a n y a n g b a i k . 

T u g a s u t a m a h a k i m a d a l a h m e n y e l e s a i k a n s e n g k e t a d i a n t a r a p i h a k - p i h a k , 

m e m b e r i k e p u a s a n h u k u m k e p a d a p i h a k y a n g b e r p e r k a r a . S e d a n g k a n h a l - h a l y a n g 

b e r s i f a t s o s i a l h a n y a l a h a k i b a t d a r i p u t u s a n h a k i m t e r h a d a p p i h a k y a n g 

b e r s a n g k u t a n . H a k i m d i t u n t u t t i d a k b o l e h legalisiik, t i d a k b o l e h s e k e d a r s e b a g a i 

n u l u t u n d a n g - u n d a n g , t i d a k b o l e h h a n y a legal Justice t e t a p i h a r u s social justice 

d a n I a i n - I a i n . H a k i m d i t u n t u t u n t u k m c n e m u k a n h u k u m , b a h k a n b i l a p e r l u 

m e n c i p t a k a n h u k u m u n t u k m e m e n u h i k c b u t u h a n a t a u r a s a k e a d i l a n m a s y a r a k a t . 

U n t u k i l u k o d e e t i k p r o f e s i s a n g a t p e n t i n g k a r e n a o d e e t i k m e m i l i k i t i g a 

f u n g s i y a i t u s e b a g a i s a r a n a c o n t r o l s o s i a l , s e b a g a i p e n c e g a h c a m p u r t a n g a n p i h a k 

l a i n d a n s c b a g a i p e n c e g a h a n k e s a l a h p a h a m a n d a n k o n f l i k . B e r d a s a r k a n p e n g c r t i a n 

d a n f u n g s i n y a t e r s e b u t . j c l a s b a h w a k o d e e t i k p r o f e s i m e r u p a k a n s u a t u p e d o m a n 

u n t u k rnenjalankan p r o f e s i d a l a m r a n g k a m e n j a g a m u t u m o r a l d a r i p r o f e s i i t u 

s e n d i r i , s e k a l i g u s u n l u k m e n j a g a k u a l i t a s d a n i n d e p e n d e n s i s e r t a p a n d a n g a n 
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m a s y a r a k a t I c r h a d a p p r o f e s i t e r s e b u t . t c r m a s u k j u g a t e r h a d a p p r o f e s i h u k u m 

t e r u t a m a p r o f e s i h a k i m . 

J i k a h a k i m d a l a m e m b e r i k a n p u t u s a n n y a t e r j a d i k e s a i a h a n p e n a f s i r a n , 

m a k a a p a b i l a h a ! i t u m e l a n g g a r k o d e e t i k p r o f e s i h a k i m , m a k a s a n k s i n y a t e r d a p a t 

p a d a B a b V p a n d u a n p e n e g a k a n k o d c e t i k d a n p e d o m a n p e r i i a k u h a k i m , y a n g 

i s i n y a a d a l a h : 

S a n k s i t e r d i r i d a r i s a n k s i r i n g a n , s a n k s i s e d a n g , s a n k s i b e r a t . 
1 . S a n k s i r i n g a n t e r d i r i d a r i t e g u r a n l i s a n , l e g u r a n t e r t u l i s d a n p e m y a t a a n 

t i d a k p u a s s e c a r a t e r t u l i s 
2 . S a n k s i s e d a n g t e r d i r i d a r i : 

a . p e n u n d a a n g a j i b e r k a l a s e l a m a s a t u t a h u n 
b . p e n u r u n a n g a j i s e b e s a r . s a t u k a l i k e n a i k a n g a j i b e r k a l a p a l i n g l a m a 

s a t u t a h u n 
c . p e n u n d a a n k e n a i k a n p e n g k a t s e l a m a s a t u t a h u n 
d . h a k i m n o n p a l u p a l i n g l a m a e n a m b u l a n 
c . m u t a s i k c p c n g a d i l a n l a i n d e n g a n k l a s l e b i h r e n d a h 
f . p e m b a t a l a n a t a u p e n a n g g u h a n p r o m o s i 

3 . S a n k s i b e r a t t e r d i r i d a r i : 
a . p e m b e b a s a n d a r i j a b a t a n 
b . h a k i m n o n p a l u l e b i h d a r i e n a m b u l a n a t a u p a l i n g l a m a d u a t a h u n 
c . p c n u n i i i a n p a n g k a t p a d a p a n g k a t y a n g s e t i n g k a l l e b i h r e n d a h 

p a l i n g l a m a t i g a t a h u n 
d . P e m b e r h e n l i a n t e t a p d e n g a n h a k p e n s i u n 
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e . P e m b e r h e n l i a n d e n g a n t i d a k h o r m a t . 

J i k a h a k i m d a l a m m e m b e r i k a n p u t u s a n n y a t e r j a d i k e s a i a h a n p e n a f s i r a n , 

m a k a i a t e r g o l o n g k e d a l a m p c l a n g g a r a n r i n g a n d a n s a n k s i n y a b i s a b e r u p a h a k i m 

n o n p a l u ( l i d a k d i b e r i p e r k a r a ) k a r e n a k e s a l a h a n n y a i l u m a s i h t e r m a s u k 

p c l a n g g a r a r i n g a n . 
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BAB. I V 

P E N U T U P 

B e r d a s a r k a n u r a i a n p a d a b a b - b a b t e r d a h u l u , t e r u t a m a y a n g a d a s a n g k u t 

p a u t n y a d e n g a n p e r m a s a i a h a n , m a k a d a p a t d i t a r i k k e s i m p u l a n d a n s a r a n - s a r a n 

s e b a g a i b e r i k u t ; 

A. Kesimpulan 

1 . D a s a r p e r t i m b a n g a n h a k i m d a l a m m e n j a t u h k a n v o n i s l e b i h r i n g a n d a r i 

t u n l u t a n j a k s a p e n u n t u t u m u m a d a l a h : 

a . P e r t i m b a n g a n y a n g b e r s i f a t y u r i d i s : 

1 . D a k w a a n j a k s a p e n u n t u t u m u m 

2. K e t e r a n g a n t e r d a k w a 

3 . K e t e r a n g a n s a k s i 

4 . B a r a n g b u k t i 

5 . P a s a l - p a s a l p e r a t u r a n h u k u m p i d a n a 

b . P e r t i m b a n g a n y a n g b e r s i f a t n o n y u r i d i s : 

1 . L a t a r b e l a k a n g p e r b u a t a n t e r d a k w a 

2 . A k i b a t p e r b u a t a n t e r d a k w a 

3 . K o n d i s i d i r i t e r d a k w a . 

2 . S a n k s i y a n g d a p a t d i k e n a k a n t e r h a d a p h a k i m y a n g m e m b e r i k a n v o n i s 

i e b i b r i n g a n d a r i t u n t u t a n J a k s a p e n u n t u t u m u m a d a l a h : D a p a t b e r u p a 

s a n k s i r i n g a n , s a n k s i s e d a n g . d a n s a n k s i b e r a t . 
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4 6 

a . S a n k s i r i n g a n t e r d i r i d a r i t e g u r a n l i s a n , t e g u r a n t e r t u l i s d a n 

p e r n y a t a a n t i d a k p u a s s e c a r t e r t u l i s 

b . S a n k s i s e d a n g t e r d i r i d a r i : 

- p e n u n d a a n g a j i b e r k a l a s e l a m a s a l u t a h u n 

- p e n u r u n a n g a j i s e b e s a r s a l u k a l i k e n a k i k a n g a j i b e r k a l a p a l i n g 

l a m a s a l u t a h u n 

- p e n u n d a a n k e n a i k a n p a n g k a t s e l a m a s a t u t a h u n 

- h a k i m n o n p a l u p a l i n g l a m a e a r n b u l a n 

- m u t a s i k e p e n g a d i l a n I a i n d e n g a n k l a s r e b i h r e n d a h 

- p e m b a t a l a n a t a u p e n a n g g u h a n p r o m o s i 

c. S a n k s i b e r a t t e r d i r i d a r i : 

- p e m b e b a s a n d a r i J a b a t a n 

- h a k i m n o n p a l u l e b i h d a r i e n a m b u l a n a t a u p a l i n g l a m a d u a t a h u n 

- p e n u r u n a n p a n g k a t p a d a p a n g k a t y a n g s e t i n g k a t l e b i h r e n d a h 

p a l i n g l a m a t i g a t a h u n 

- p e m b e r h e n l i a n t e t a p d e n g a n h a k p e n s i u n 

- p e m b e r h e n t i a n d e n g a n t i d a k h o r m a t . 

B. S a r a n - s a r a n 

1 . H e n d a k n y a p e m e r i k s a a n t e r h a d a p h a k i m d i i a k u k a n s e c a r a b e r k a l a . t i d a k 

s a j a k a r e n a h a k i m m e l a k u k a n p c l a n g g a r a n . h a l i n i d i h a r a p k a n a g a r 

p e r i i a k u h a k i m d a p a t I e b i h d i k o n t r o l , d a n p a d a g i l i r a n n y a d a p a t m e n c e g a h 

t e r j a d i n y a p c l a n g g a r a n t e r s e b u t . 
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H e n d a k n y a t e r h a d a p s e t i a p p u t u s a n h a k i m d i i a k u k a n k a j i a n s e c a r a 

a k a d e m i k , h a l i n i u n t u k m e n g h i n d a r i t e r j a d i n y a p u t u s a n y a n g t i d a k s e s u a i 

d e n g a n k e s a i a h a n t e r d a k w a ( p u t u s a n y a n g l e b i h r i n g a n d a r i t u n t u t a n j a k s a 

p e n u n t u t u m u m ) , a g a r k e a d i l a n d a n k e p a s t i a n h u k u m d a p a t d i t e g a k a n . 
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S u d i k n o M e r t o k u s u m o d a n A P i t l o , Bah-bab Tentang Penemuan Hukum, C i t r a 
A d i t y a B a k t i , Y o g y a k a r t a , 1 9 9 3 
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D I T E T A P K A N 
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/ c 

K E T E R A N G A N 

D I K E L U A R K A N D I P A L E M B A N G 
P A D A T A N G G A L 
K E T U A B A G I A N . 

L i n L M A K N U N . S i l . M l 
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P A L E M B A N G 

S U R A T K E T E R A N G A N 
N o m o r : W 6 - U 1 / 1 H M . 0 2 . 1 / 1 1 / 2 0 1 5 

Y a n g b e r t a n d a t a n g a n d i b a w a h n n " W a k i l K a n i t e r a P e u g a d i i a i i N e g e r i P a i e m b a n g , d e n g a n 

i n i m e n e r a n g k a n b a h w a ; 

T R I A P U T R I L E S T A R I 

5 0 2 0 1 1 3 1 5 

I l m u H u k u m 

H u k u m P i d a i i a 

F a k u l t a s H u k u m U n i v e r s i t a s M u h a m m a d i y a h 

D a s a r P e r t i m b a n g a n H a k i m M e n j a t u h k a n V o n i s L e b i h 

R i n g a n D a r i T u n t u t a n J a k s a P e n u n t u t U m u m 

D a l a m P r o s e s P e r k a r a P i d a n a 

Y a n g b e r s a n g k u t a n i e i a h m e n c a r i d a l a d a l a m r a n g k a p e n u l i s a n S k r i p s i d i P e n g a d i l a n 

N e g e r i P a i e m b a n g p a d a l a n g g a l 1 s . d 2 P e b r u a r i 2 0 1 5 

N a m a 

N ' M 

P r u g r a m S t u d i 

P r o g r a m I C e k h u s u s a n 

P e r g u r u a n T i n g g i 

.IucIliI S k r i n s i 

D e m i k i a n l a h s u r a t k e t e r a n g a n i n i d i b u a t u n t u k d i p e r g u n a k a n s e b a g a i m a n a m e s t i n y a . 

D i b u a t d i : P a l e m b a n g 
P a d a t a n g g a l : 2 P e b r u a r i 2 0 H 



S U R A T P E R N Y A T A A N 

Y a n g b e r t a n d a l a n g a n d i b a w a h i n i : 

N a m a T r i a P u t r i L e s t a r i 

N I M 5 0 2 0 1 1 3 1 5 

P r o g r a m S t u d y I l m u H u k u m 

P r o g r a m K e k h u s u s a n : H u k u m I f i d a n a 

M e n y a t a k a n b a h w a s k r i p s i y a n g b e r j u d u l : 

" D A S A R P E R T I M B A N G A N H A K I M M E N J A T U H K A N V O N I S L E B I H 

R I N G A N D A R I T U N T U T A N J A K S A P E N U N T U T U M U M D A L A M 

P R O S E S P E R K A I M P I D A N A " 

A d a l a h b u k a n m e r u p a k a n k a r y a t u l i s o r a n g l a i n , k e c u a l i d a l a i n b e n t u k 

k u t i p a n y a n g t e l a h s a y a s e b u t k a n s u m b c m y a . A p a b i l a p e m y a t a a n i n i t i d a k 

b e n a r m a k a s a y a b e r s e d i a m e n d a p a t k a n s a n k s i a k a d e m i k . 

D e m i k i a n l a h p e r n y a t a a n i n i s a y ? b u a l d e n g a n s c b e n a r - b e n a m y a . 

P a l e m b a n g , P e b r u a r i 2 0 1 5 



U N I V E R S I T A S M U H A M M A D I Y A H P A L E M B A N G 
F A K U L T A S H U K U M 
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K e p a d a 

O u t l i n e S k r i p s i 
P e n e l i t i a n H u k u m d a n P e n u l i s a n S k r i p s i 
Y t h . I b u H j . S i t i M a r d i y a t i , S H . , M H 
P e m b i m b i n g A k a d e m i k F a k u l t a s H u k u m U M P 
d i -

P a l e m b a n g . 

A s s a l a m u ' a l a i k u m W r . W b 

S a y a y a n g b e r t a n d a t a n g a n d i b a v ; a h i n i ; 
N a m a : T r i a P u t r i L e s t a r i 
N i m : 5 0 2 0 1 1 3 1 5 
P r o g r a m K e k h u s u s a n : H u k u m P i d a n a 
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b e b a n s t u d y y a n g m e l i p u t i M P K , M K K K , M K B , M P B . M B B 
( 1 3 0 s k s ) . 

D e n g a n i n i m e n g a j u k a n p e r m o h o n a n u n t u k P e n e l i t i a n H u k u m d a n 
P e n u l i s a n S k r i p s i d e n g a n j u d u l : " D a s a r p e r t i m b a n g a n h a k i m 
m e n j a t u h k a n v o n i s l e b i h r i n g a n d a r i t u n t u t a n j a k s a p e n u n t u t u m u m 
d a l a m p r o s e s p e r k a r a p i d a n a " 
D e m i k i a n l a h a t a s p e r k c n a n n y a d i u c a p k a n t e r i m a k a s i h . 
W a s s a l a m . 

P a l e m b a n g , 
P e m o h o n . 

S e p t e m b e r 2 0 1 4 

R e k o m e n d a s i \\\, Y d s : 

cVts Yrc-iA T-

P e m b i m b i n g y v k j t d e n i i k , 

- - " J ^ " T/ 
H j S i t i M a r d A a t i , S H . . M H 
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l e b i h r i n g a n d a r i t u n t u t a n j a k s a p e n u n t u t 
u m u m d a i a m p r o s e s p e r k a r a p i d a n a 

I , Rekomendasi Ketua Bagian 

a . R e k o m e n d a s a i 

b . U s u l a n P e m b i m b i n g 

: H u k u m P i d a n a 

: /!^iS3 ^ - A K/- |pu^Vl.^S^— 
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