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BAB. I 

PENDAHULUAN 

A. Latar Belakang 

S e j a k b e r l a k i m y a U n d a n g - u n d a n g N o m o r 8 T a h u n 1 9 9 9 t e n t a n g 

P e r l i n d u n g a n K o n s u m e n a t a u l e b i h d i k e n a l d e n g a n U n d a n g - u n d a n g P e r l i n d u n g a n 

K o n s u m e n ( U U P K ) y a n g d i b e r l a k u k a n s e c a r a e f e k t i f s a t u t a h u n k e m u d i a n { 2 0 

A p r i l 2 0 0 0 ) , r e a J i t a s h a k - h a k k o n s u m e n m a s i h s e b a t a s a n g a n - a n g a n b e l a k a . 

H a r a p a n k o n s u m e n m e n j a d i " R a j a " d e n g a n l a h i m y a U n d a n g - u n d a n g 

P e r l i n d u n g a n K o n s u m e n ( U U P K ) h a n y a l a h i m p i a n . K e l a h i r a n U U P K y a n g 

b e r t u j u a n u n t u k m e n i n g k a t k a n k e s a d a r a n , k e m a m p u a n d a n k e m a n d i r i a n 

k o n s u m e n , m e n g a n g k a t h a r k a t d a n m a r t a b a t k o n s u m e n , s e h m g g a l u m b u h s i k a p 

y a n g j u j u r d a n b e r t a n g g u n g j a w a b d a l a m b e r u s a h a , b e l u m l a h n a m p a k s e c a r a 

s i g n i f i k a n . 

D a r i a s p e k h u k u m U U P K s u d a h c u k u p m e m b e r i k a n p e r l i n d u n g a n t e r h a d a p 

k o n s u m e n . N a r a u n d a l a m p r a k t e k n y a , k o n s u m e n s e n d i r i e n g g a n u n t i d c 

m e n g a j u k a n t u n t u t a n g a n t i r u g i ( g u g a t a n ) k e p a d a p e l a k u u s a h a , m e s k i p u n d i r i n y a 

t e l a h d i r u g i k a n , a l a s a n n y a s e d e r h a n a , d i k a r e n a k a n k o n s u m e n d d a k m a u r e p o t -

r e p o t d e n g a n u r u s a n remeh-temeh y a n g p r o s e s n y a s a n g a t r u m i t . S i k a p k o n s u m t a i 

s e p e r t i i n i i a h y a n g m e m b e r i p e J u a n g k e p a d a p e l a k u u s a h a u n t u k b e r t i n d a k c u r a n g 

d a n c e n d e r u n g m e l e m a h k a n k e d u d u k a n k o n s u m e n . I h s i s i l a i n , p a d a k e n y a t a a r m y a 

p e l a k u u s a h a b e l u m b a n y a k y a n g m e n g i m p l r a n e n t a s i k a n a s p e k - a s p e k h u k u m 

1 



2 

p f T i i n r i i m f f l n k o n s u m e n d a i a m u s a h a n y a , a t a u b e l c h d i b i l a n g b e l u m m e m e n u h i 

d a n m e i a k s a n a k a n k e t e n t u a n - k e t e n t u a n y a n g d i a t u r d a l a m U U P K . 

D a l a m p r a k t e k d u n i a u s a h a j u g a m e n u n j u k k a n b a h w a k e d u d u k a n a n t a r a 

p e i a k u u s a h a d e n g p n k o n s u m e n s e r i n g d i t e i j e m a h a k a n d e n g a n p e m b u a t a n 

p d i a n p a n b a k u d a n / a l a u k i a u s u i a b a k u d a i a m s e t i a p d o k u m e n a t a u p e r j a n j i a n 

y a n g d i b u a t o l e h s a l a h s a t u p i h a k y a n g l e b i h " d o m i n a n " d a r i p i h a k l a i n . D i k a t a k a n 

b e p i & l " b a k u " k a r e n a b a i k p e i j a n j i a n m a u p u n k a l a u s u l a t e r s e b u t t i d a k d a p a t d a n 

tidak m u n g k i n d i n e g o s i a s i k a n a t a u d i t a w a r - t a w a r o J e h p i h a k I a i n . T i d a k a d a n y a 

p i l i h a n h u k u m b a g i s a l a h s a t u p i h a k d a l a m p e i j a n j i a n i n i c e n d e r u n g m e r u g i k a n 

p i h a k y a n g " k u r a n g d o m i n a n " t e r s e b u t . T e r l e b i h l a g i d e n g a n s i s t e m p e m b u k t i a n 

y a n g b e r l a k u d i n e g a r a I n d o n e s i a s a a t i n i , j e l a s tidaklah m u d a h b a g i p i h a k y a n g 

c e n d e r u n g d i r u g i k a n t e r s e b u t u n t u k m e m b u k t i k a n l i d a k a d a n y a k e s e p a k a t a n saa t 

d i b u a t n y a p e r j a n j i a n b a k u t e r s e b u t a t a u k l a u s u l a b a k u y a n g t e r m u a t d a l a m 

p e r j a n j i a n y a n g a d a . ' 

U n d a n g - u n d a n g t e n t a n g P e r l i n d u n g a n K o n s u m e n tidak m e l a r a n g p e l a k u 

u s a b a m e m b u a t p e r j a n j i a n b a k u y a n g m e m u a t k l a u s u l a b a k u a t a s s e t i a p d o k u m e n 

d a n / a t a u p e r j a n j i a n t r a n s a k s i u s a h a p e r d a g a n g a n b a r a n g d a n / a t a u j a s a , s e l a m a d a n 

s e p a n j a n g p e r j a n j i a n b a k u d a n / a t a u k l a u s u l a b a k u t e r s e b u t tidak m e n c a n t u m k a n 

k e t e n t u a n s e b a g a i m a n a d i J a r a n g d a i a m P a s a l 1 8 a y a t ( I ) s e r t a t i d a k " b e r b e n t u k " 

s e b a g a i m a n a d i J a r a n g d a J a m PasaJ 1 8 a y a t ( 2 ) U n d a n g - u n d a n g N o m o r 8 t a h u n 

1 9 9 9 t e n t a n g P e r l i n d u n g a n K o n s u m e n . 

'Gunawan Widjaja dan Ahmad Yani, Hukum T e n t a n g P e r l i n d u n g a n Konsumen, 
Gramedia Pustaka, Jakarta, 2001, him. 53 
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S a l a h s a t u p e r j a n j i a n b a k u / k a l u s u l a b a k u d a p a t k i t a t e m u k a n p a d a r e k e n i n g 

t e i e p o n . D i I n d o n e s i a t e i e p o n d i t a n g a n i o l e h p i h a k T e l k o m , h a l i n i m e n y e b a b k a n 

s u a t u t i n d a k a n m o n o p o l i y a n g d i l a k u k a n o l e h T e l k o m , p a d a h a l d a l a m P a s a l 1 0 

a y a t ( 1 ) U n d a n g - u n d a n g N o m o r 3 6 T a h u n 1 9 9 9 t e n t a n g T e i e k o m u n i k a s i d j e l a s k a n 

b a h w a : " D a l a m p e n y e l e n g g a r a a n t e i e k o m u n i k a s i d i l a r a n g m e l a k u k a n k e g i a t a n 

y a n g d a p a t m e n g a k i b a t k a n t e i j a d i n y a p r a k t e k m o n o p o l i d a n p e r s a i n g a n u s a h a 

t i d a k s e h a t d i a n t a r a p e n y e l e n g g a r a t e i e k o m u n i k a s i " . N a m u n f a k t a n y a p«igguna 

jasa t e i e p o n s e r i n g k a l i d i r u g i k a n a k i b a t m e m a n f a a t k a n j a s a t e r s e b u t . 

B e b e r a p a w a k t u y a n g l a l u a d a k a s u s k o n s u m e n m e n g e l u h k a n biaya 

t a g i h a n t e i e p o n y a n g s a n g a t b e s a r party line ( h i b u r a n l a n g s u n g d a n b e b a s ) d a n 

j a s a premium call ( t a r i f h e m a t b e r t e l e p o n ) . J a s a premium call b e r a w a l d a r i 

t a y a n g a n a n e k a k u i s d i b e b e r a p a s t a s i u n t e l e v i s i s w a s t a , y a n g b i a s a n y a 

b e r l a n g s u n g k u r a n g l e b i h 3 0 d e t i k . U n t u k d a p a t m e n g i k u t i n y a p e s e r t a h a r u s 

m e m u t a r n o m o r t e i e p o n 1 8 0 9 X X X X X X ( t a r i f p u l s a n o m o r t e r s e b u t , b u k a n l a h 

t a r i f b e r d a s a r k a n S L l a t a u S L J J , n a m u n t a r i f P r d u m ) . I n f o n n a s i n o m o r t e i e p o n 

d a n h a d i a h y a n g d i p e r e b u t k a n d i b u a t s e d e m i k i a n j e l a s n y a , n a m u n i n f o r m a s i 

m e n g e n a i " t a r i f p u l s a " t e r c e t a k s a n g a t k e c i l d a n k e m u n g k i n a n t i d a k t e r b a c a o l e h 

p c m i r s a . T a r i f p u l s a y a n g b e r l a k u s a n g a t b e r v a r i a s i d a r i m u l m R p 1 5 0 , - h i n g g a 

R p 3 0 0 , - p e r 5 - 6 d e t i k . A k i b a t n y a p a r a k o n s u m e n m e n a n y a k a n v i a t e i e p o n 

m e n g a p a r e e k i n g t e i e p o n p a d a k o l o m J a p a t i ( j a r i n g a n p i n t a r t e k n o l o g i i n f o r m a s i ) 

t e r c e t a k b i a y a u n t u k Premium Call ( t e r m a s i d c l a y a n a n J a p a h ) s a n g a t b e s a r , 

p a d a h a l k o n s u m e n m e r a s a t i d a k p e m a h i k u t m e n g g u n a k a n f a r i l i t a s t e r s e b u t 
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m e n a n g g a p i h a l t e r s e b u t p i h a k T e l k o m t i d a k m a u t a b u , k o n s u m e n t e t a p h a r u s 

m e m b a y a r t a g i h a n n y a d a n h a n y a raenyarankan u n t u k m e m b l o k i r l i n e i n l e r l o k a l ? 

F e n o m e n a s e p e r t i m i d i s a t u p i h a k b e r m a n f a a l b a g i k o n s u m e n k a r e n a 

s e m a k i n t e r b u k a n y a s a r a n a k e b e b a s a n u n t u k b e r k o m u n i k a s i t a n p a b a t a s . A k a n 

t e t a p i d i s i s i l a i n k e d u d u k a n a n t a r a k o n s u m e n d a n p e l a k u u s a h a m e n j a d i t i d a k 

s e i m b a n g d i m a n a k o n s u m e n b e r a d a p a d a p o s i s i y a n g l e m a h . F a k t o r u t a m a y a n g 

m e n j a d i k e l e m a h a n d a r i p i h a k k o n s u m e n y a i t u k o n s u m e n t i d a k m e n g e r t i a W a n 

h a k - h a k n y a s e b a g a i k o n s u m e n , s e l a i n i t u p r o d u s e n ( p e l a k u u s a h a ) p a d a d a s a m y a 

h a n y a m e m e n t i n g k a n k e u n t u n g a n y a n g s e b e s a r - b e s a m y a . K e t i d a k m a m p u a n 

k o n s u m e n d a l a m m e n g h a d a p i p e l a k u u s a h a i n i j e l a s s a n g a t m e r u g i k a n . P a d a 

u m u m n y a p e l a k u u s a h a h a n y a m e m b e r i k a n i n f o r m a s i y a n g s e m u k e p a d a 

m a s y a r a k a t . 

B e r t i t i k t o l a k d a r i a p a y a n g t e l a h d i u r a i k a n d a l a m l a t a r b e l a k a n g d i a t a s , 

p e n u l i s b e r k e i n g i n a n u n t u k m e n g a d a k a n p e n e l i t i a n l e b i h d e n g a n j u d u l : H A K -

H A K K O N S U M E N S E B A G A I P E N G G U N A J A S A T E L E P O N D A L A M 

K L A U S U L A B A K U D I R E K E N I N G T E L E P O N D A N P I H A K - P I H A K Y A N G 

B E R W E N A N G MENGAWASI PENCANTUMAN KLAUSULA PADA 

P E R J A N J I A N B A K U 

^Tagihan Teiepon Membengkak, http^/www. tempointeraktif. com/korantempo /new/ 
2003/3/31/ konomv%2abisnvs2flbisnis/l9.titint. Akses tanggal 25 April 2016 
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m e n a n g g a p i h a l t e r s e b u t p i h a k T e l k o m t i d a k m a u t a h u , k o n s u m e n t e t a p h a r u s 

m e m b a y a r t a g i h a n n y a d a n h a n y a raenyarankan u n t u k m e m b l o k i r l i n e i n t e r l o k a l . ^ 

F e n o m e n a s e p e r t i i n i d i s a t u p i h a k b e r m a n f a a t b a g i k o n s u m e n k a r e n a 

s e m a k i n t e r b u k a n y a s a r a n a k e b e b a s a n u n t u k b e r k o m u n i k a s i t a n p a b a t a s . A k a n 

t e t a p i d i s i s i l a i n k e d u d u k a n a n t a r a k o n s u m e n d a n p e l a k u u s a h a m e n j a d i t i d a k 

s e i m b a n g d i m a n a k o n s u m e n b e r a d a p a d a p o s i s i y a n g l e m a h . F a k t o r u t a m a y a n g 

m e n j a d i k e l e m a h a n d a r i p i h a k k o n s u m e n y a i t u k o n s u m e n t i d a k m e n g e r t i a k a n 

h a k - h a k n y a s e b a g a i k o n s u m e n , s e l a i n i t u p r o d u s e n ( p e l a k u u s a h a ) p a d a d a s a m y a 

h a n y a m e m e n t i n g k a n k e u n t u n g a n y a n g s e b e s a r - b e s a m y a . K e t i d a k m a m p u a n 

k o n s u m e n d a l a m m e n g h a d a p i p e l a k u u s a h a i n i j e l a s s a n g a t m e r u g i k a n . P a d a 

u m u m n y a p e l a k u u s a h a h a n y a m e m b e r i k a n i n f o r m a s i y a n g s e m u k e p a d a 

m a s y a r a k a t . 

B e r t i t i k t o l a k d a r i a p a y a n g t e l a h d i u r a i k a n d a l a m l a t a r b e l a k a n g d i a t a s , 

p e n u l i s b e r k e i n g i n a n u n t u k m e n g a d a k a n p e n e l i t i a n l e b i h d e n g a n j u d u l : H A K -

H A K K O N S U M E N S E B A G A I P E N G G U N A J A S A T E L E P O N D A L A M 

K L A U S U L A B A K U D I R E K E N I N G T E L E P O N D A N P I H A K - P I H A K Y A N G 

BERWENANG MENGAWASI PENCANTUMAN KLAUSULA PADA 

P E R J A N J I A N B A K U 

Tagihan Teiepon Membengkak, httpj'/www. tempointeraktif. com/korantempo /new/ 
20Q3/3/31/ kQaomi%20bisnis20bisnis/l9.KtmL AJtscs taoggal 25 April 2016 
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B. Permasalahan 

A d a p u n y a n g m e n j a d i p e r m a s a l a h a n a d a l a h s e b a g m b e r i k u t : 

1 . A p a s a j a h a k - h a k k o s u m e n s e b a g a i p e n g g u n a j a s a t e i e p o n d a l a m k l a u s u l a 

b a k u d i r e k e n i n g t e i e p o n '? 

2. S i a p a p i h a k y a n g b e r w e n a n g m e n g a w a s i p e n c a n t u m a n k l a u s u l a p a d a 

p e r j a n j i a n b a k u ? 

I , 

C. Ruang Lingkup dan Tujuan 

R u a n g l i n g k u p p e n e l i t i a n t e r u t a m a d i t i t i k b e r a t k a n p a d a p e n e l u s u r a n 

t e r h a d a p h a k - h a k k o n s u m e n s e b a g a i p e n g g u n a j a s a t e J e p o n d a J a m k l a u s u l a b a k u 

d i r e k e n i n g t e i e p o n d a n p i h a k - p i h a k y a n g b e r w e n a n g m e n g a w a s i p e p e n c a n t u m a n 

k l a u s u l a p a d a p e r j a n j i a n b a k u , t a n p a m e n u t u p k e m u n g k i n a n m e n v i n g g u n g p u l a 

h a J - h a i l a i n y a n g a d a k a i t a n n y a . 

T u j u a n p e n u l i s a n a d a l a h : 

1 . U n t u k m e n g e t a h u i d a n m e n j e l a s k a n h a k - h a k k o n s u m e n s e b a g a i p e n g g u n a 

j a s a t e i e p o n d a l a m k l a u s u l a b a k u r e k e n i n g n y a 

2 . U n t u k m e n g e t a h u i d a n m e m a h a m i p i h a k y a n g b e r w e n a n g m e n g a w a s i 

p e n c a n t u m a n k l a u s u l a p a d a p e r j a n j i a n b a k u . 

H a s i J p e n e l i t i a n i n i d i p e r g u n a k a n u n t u k m e l e n g k a p i p e n g e t a h u a n t e o r i t i s 

y a n g d i p e r o l e h s e l a m a s t u d i d i F a k u i t a s H u k u m U n i v e r s i t a s M u h a m m a d i y a h 

P a l e m b a n g d a n d i h a r a p k a n b e r m a n f a a t s e b a g a i t a m b a h a n i n f o r m a s i b a g i i l m u 

p e n g e t a h u a n , k h s u s n y a h u k u m p e r d a t a , s e k a i i g u s m e r u p a k a n s u m b a n g a n 

p e m i k i r a n y a n g d i p e r s e m b a h k a n k e p a d a a l m a m a t e r . 
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D. Depenisi Konseptual 

K e r a n g k a k o n s e p t u a i m e r u p a k a n p e n g e r t i a n d a s a r d a i a m s u a t u p e n u l i s a n 

y a n g m e m u a t i s t i l a h - i s t i l a h , b a t a s a n - b a t a s a n s e r t a p e m b a h a s a n y a n g a k a n 

d i j a b a z i u E D dalam p e n u i i s a n k a r y a i l m i a f a . A g a r t i d a k t e r j a d i k e s i m p a n g s i u r a n 

p e n a & i z a n s e r t a u n t u k m e m p e n n u d a f a p e n g e r t i a n , m a k a u r a i a n d i b a w a h i n i a k a n 

d i k e m u k a k a n p e n j e l a s a n d a n b a t a s a n - b a t a s a n y a n g b e r k a i t a n d e n g a n j u s l s k r i p s i 

i n i s e b a g a i b e r i k u t : 

1. Konsumcn adalah setiap orang p e m a k a i b a r a n g d a n / a t a u j a s a y a n g t e r s e d i a 

d a l a m m a s y a r a k a t , b a i k b a g i k e p e n t i n g a n d l r i s e n d i r i , k e l u a r g a , o r a n g l a i n , 

m a u p u n m a k h l u k h i d u p d a n d a n t i d a u n t u k d i p e r d a g a n g k a n . ( P a s a l 1 

a n g k a 2 U U N o . 8 t a h u n 1 9 9 9 ) 

2 . P e r j a n j i a n a d a l a h : s u a t u h u b u n g a n h u k u m m e n g e n m b e n d a a n t a r a d u a 

p i h a k ^ d a l a m m a n a s a t u p i h a k b e i j a n j i a t a u d i a n g a p u n t u k m e l a k u k a n s u a t u 

h a J , s e d a n g p i h a k l a i n b e r h a k m e n u n t u t p e l a k s a n a a n j a n j i i t u . ^ 

3 . P e r j a n j i a n b a k u a d a a p a l a h h a n y a m e n y a n g k u t s e p i h a k s a j a . H a l i n i d a p a t 

d i k e t a h u i d a r i r u m u s a n k a t a k e r j a " m e n g i k a t d i r i " , s i f a t n y a h a n y a d a t a n g 

d a r i s a t u p i h a k s a j a , t i d a k d a r i k e d u a b e l a h p i h a k . S e h a r u s n y a r u m u s a n i t u 

a d a l a h " s a l i n g m e n g i k a t k a n d i r i " . J a d i a d a c o n s e n s u s a n t a r a k e d u a b e l a h 

p i h a k . ' * 

' R . Wiijono Prodjodikoro, Asas-asas Hukum P e r j a n j i a n , Sumur, Bandung, 1983, him. 8 
''Abdulkadir Muhammad, Hukum Perdata I n d o n e s i a , Citra Aditya Bakti, Bandung, 2001, 

him. 2 2 4 



7 

E . Metode Penelitian 

S e i a r a s d e n g a n t u j u a n y a n g b e r m a k s u d m e n e l u s u r i p r i n s i p - p r i n s i p h u k u m , 

l e r u t a m a y a n g b e r s a n g k u t p a u t d e n g a n h a k - h a k k o n s u m e n s e b a g a i p e n g g u n a j a s a 

t e i e p o n daiam k i a u s u i a b a k u d i r e k e n i n g t e i e p o n d a n p i h a k - p i h a k y a n g b e r w e n a n g 

m e n g a w a s i p e n g g u n a a n k i a u s u i a p a d a p e r j a n j i a n b a k u , m a k a j e n i s p e n e i i t i a n n y a 

a d a l a h p e n e l i t i a n h u k u m normatif yaxig b e r s i f a t d e s f c r i p t i / ( m e n g g a m b a r k a n ) d a n 

t i d a k b e r m a k s u d u n t u k m e n g u j i h i p o t e s a . 

T e k n i k p e n g u m p u l a n d a t a 

T e k n i k p e n g u m p u l a n d a t a s e k u n d e r d i t i t i k b e r a t k a n p a d a p e n e l i t i a n 

k e p u s t a k a a n (library research) d e n g a n c a r a m e n g k a j i : 

a . S a h a n h u k u m p r i m e r , y a i t u b a h a n h u k u m y a n g b e r s i f a t m e n g i k a t s e p e r t i 

u n d a n g - u n d a n g , p e r a t u r a n p e m e r i n t a h , d a n s e m u a k e t e n t u a n p e r a t u r a n 

y a n g b e r l a k u 

b . B a h a n h u k u m s e k u n d e r , y a i t u b a h a n h u k u m s e p e r t i h i p o t e s a , p e n d a p a t 

p a r a a h l i m a u p u n p e n e l i t i t e r d a h u l u y a n g s e j a l a n d e n g a n p e r m a s a l a h a n 

d a l a m s k r i p s i i n i 

c . B a h a n hukum t e r s i e r , y a i t u b a h a n h u k u m y a n g m e n j e l a s k a n b a h a n h u k u m 

p r i m e r d a n b a h a n h u k u m s e k u n d e r s e p e r t i k a m u s b a h a s a , e n s i k l o p e d i a d a n 

l a i n n y a . 

T e k n i k p e n g o l a h a n d a t a 

S e t e l a h d a t a t e r k u m p u l , m a k a d a t a t e r s e b u t d i o l a h g u n a m e n d a p a t k a n d a t a 

y a n g t e r b a i k . D a l a m p e n g o l a h a n d a t a t e r s e b u t , p e n u l i s m e l a k u k a n k e g i a t a n 

editing, y a i t u d a t a y a n g d i p e r o l e h d i p e r i k s a d a n d i t e i i t i l a g i m e n g e n a i 
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keleogkapao, k e j e i a s a n d a n k e b e n a r a n n y a , s e h i n g g a t e r h i n d a r d a r i k e k u r a n g a n 

d a n k e s a l a h a n . 

A n a l i s a d a t a 

A n a l i s a d a t a d i l a k u k a n s e c a r a kualitatif y a n g d i p e r g u n a k a n u n t u k 

m e n g k a j i a s p e k - a s p e k normatij a t a u yuridis m e l a l u i . m e t o d e y a n g b e r s i f a t 

deskriptif analitis y a n g m e n g u r a i k a n g a m b a r a n d a r i d a t a y a n g d i p e r o l e h d a n 

m e q g h u b u n g k a n n y a s a t u s a m a l a i n u n t u k m e n d a p a t k a n s u a t u k e s i m p u l a n y a n g 

b e r s i f a t u m u m . ^ 

F. Sistematika Penulisan 

S e s u a i d e n g a n b u k u p e d o m a n p e n y u s u n a n s k r i p s i F a k u i t a s H u k u m 

U n i v e r s i t a s M u h a m m a d i y a h P a l e m b a n g , p e n u l i s a n s k r i p s i i n i s e c a r a k e s e l u r u h a n 

t e r s u s u n d a l m 4 ( e m p a t ) b a b d e n g a n s i s t e m a t i k a s e b e g a i b e r i k u t : 

B a b . I . P e n d a h u l u a n , b e r i s i m e n g e n a i l a t a r b e l a k a n g , p e r m a s a l a h a n , r u a n g 

l i n g k u p d a n t u j u a n , d e p e n i s i k o n s e p t u a l , m e t o d e p e n e l i t i a n , d a n 

s i s t e m a t i k a p e n u i i s a n . 

B a b . I I . T i n j a u a n p u s t a k a , m e m a p a r k a n t i n j a u a n p u s t a k a y a n g m e n y a j i k a n 

m e n g e n a i p e n g e r t i a n p e r j a n j i a n , a s a s - a s a s h u k u m p e r j a n j i a n , s y a r a t -

s y a r a t s a h n y a p c r j a r q i a n , p e n g e r t i a n p e r j a n j i a n b a k u , p e n g e n i a n 

k o n s u m e n h a k d a n k e w a j i a b a n n y a , p e n g e r t i a n p e l a k u u s a h a h a k d a n 

k e w a j i b a n n y a . 

^Bambang Sunggono, Metode P e n e l i t i a n H u k u m , Raja Grafindo Persada, Jakarta, 1997, 
him. 129 
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Bab, n i . P e m h a h a s a n , y a n g b e r i s i k a n p a p a r a n l e n t a n g h a s i l p e n e l i t i a n s e c a r a 

k h u s u s m e n g u r a i J c a n dan m e n g a u a l i s a p e r m a s a l a h a n y a n g d i t e i i t i 

m e n g a n i a p a s a j a h a k - h a k k o n s u m e n s e b a g a i p e n g g u n a j a s a t e i e p o n 

dalaro k l a u s n i n b a k u d i r e k e n i n g t e i e p o n , d a n j u g a m e n g e n a i s i a p a p i h a k 

yazig b e r w e n a n g m e n g a w a s i p e n c a n t u m a n k i a u s u i a p a d a p e i j a n j i a n b a k u . 

B a b . T V . P e n u t u p , p a d a b a g i a n p e n u t u p i n i m e r u p a k a n a k h i r p e m b a h a s a n s k r i p s i 

i n i y a n g d i f r n m a t d a l a m k e s i m p u l a n d a n s a r a n - s a r a n . 



B A B . U 

TINJAUAN PUSTAKA 

A. Pengertian Perjanjian 

K a t a " p e r i k a t a n " m e r u p a k a n t e i j e m a h a n d a r i b a h a s a B e l a n d a 

"verbinienis", y a n g d i a r t i k a n a d a l a h h u b u n g a n y a n g t e i j a d i a n t a r a d u a o r a n g a t a u 

i e b i h , y a n g t e r l e t a k d i d a l a m l a p a n g a n h a r t a k e k a y a a n , d i m a n a p i h a k s a t u b e r h a k 

a t a s s a t u prestasi dan pihak l a i n w a j i b memenuhi prestasi i t u " . ^ 

D a l a m s i s t e m a t i k a K i t a b U n d a n g - u n d a n g H u k u m P e r d a t a , h u k u m 
p e i j a n j i n m e r u p a k a n b a g i a n d a r h u k u m p e r i V a t a n y a n g d i a t u r d a i a m b u k u 
I I I d e n g a n j u d u l "van verbintenissen". P e n g g u n a a n i s t i i a h p e r j a n j i a n d a l a m 
s i s t e m a t i k a t e r s e b u t d i m a k s u d k a n s e b a g a i t e i j e m a h a n i s t i i a h 
"ofvereenkx>msf\ w a l a u p u n b e l u m a d a k e s e p a k a t a n a n t a r a s a r j a n a h u k u m 
I n d o n e s i a u n t u k m e n t e i j e m a h k a n k e d a l a m i s t i i a h p e r j a n j i a n a t a u 
p e r s e t u j u a n . ^ 

M e n u r u t R . S u b e k t i , p e r i s t i l a h a n p e r j a n j i a n d a n p e r s e t u j u a n t e r s e b u t 

m e n o n j u k p a d a p e n g e r t i a n y a n g s a m a , k a r c n a b a i k d a l a m p e i j a n j i a n m a u p u n 

p e r s e t u j u a n t e r d a p a t d u a p i h a k y a n g s e t u j u u n t u k m e l a k u k a n s e s u a t u . ^ 

D a l a m K i t a b U n d a n g - u n d a n g H u k u m P e r d t a , m e r u m u s k a n p e n g e r t i a n 

p e i j a n j i a n y a n g d i i s t i i a h k a n d e n g a n p e r s e t u j u a n s e b a g a i t e i j e m a h a n d a r i 

overenkomsi, y a n g d i a t u r d a l a m P a s a l 1 3 1 3 K U H P e r d a t a , y a i t u : " S u a t u 

p e r s e t u j u a n a d a l a h s u a t u p e r b u a t a n d e n g a n m a n a s a t u o r a n g a t a u l e b i h 

m e n g i k a t k a n d i r i n y a p a d a s a t u o r a n g l a i n a t a u l e b i h " . T e t a p i d a l a m 

p e r k e m b a n ^ i n n y a k e t e n t u a n y a n g a d a d a l a m P a s a l 1 3 1 3 K U H P e r d a t a i n i k u r a n g 

^Mariam Darus Badmlzaman, Kitab U n d a n g - u n d a n g Hukum Perdata Buku 111 (Hukum 
P e r t k a t a n £>enga Per^ehxraftnya), A l u m n i , Bandung, } 9 8 3 , h i m . 1 

^Wiijono ProdjodOcoro, Asas-asas Hukum P e r j a n j i a n , Sumur, Bandung, 1983, him. S 
^R. Subekti, H u k u m P e r j a n j i a n , Intermasa, Jakarta, 1991, him. 1 
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h e g i f u raemuafikan d a n m a s i h t e r d a p a t J c e i e m a h a n - k e i e m a h a n s e p e r t i d i u r a i k a n 

b e r i k u t : ' ^ 

1 . H a n y a m e n y a n g k u t s e p i h a k s a j a 

H a l i n i d i k e t a h u i d a r i p e r u m u s a n " s a t u o r a n g a t a u l e b i h m e n g i k a t k a n 

d i r m y a t r a h a d a p s a t u o r a n g l a i n a t a u l e b i h " . K a t a k e r j a " m e n g i k a t k a n " 

s i f a t n y a h a n y a d a t a n g d a r i s a t u p i h a k s a j a d a r i k e d u a b e l a h p i h a k , 

^ s e h a r u s n y a p e r u m u s a n i t u " s a l i n g m e n g i k a t k a n . d i r i " , j a d i a d a c o n s e n s u s 

a n t a r a p i h a k - p i h a k . 

2 . K a t a p e r b u a t a n m e n c a k u p j u g a t a n p a consensus 

D a l a m p e n g e r t i a n " p e r b u a t a n " t e r m a s u k j u g a t i n d a k a n p e l a k s a n a a n t u g a s 

t a n p a k u a s a (zaakwarnemmg), t i n d a k a n m e l a w a n h u k u m 

{onrevhtmatigedaad) y a n g t i d a k m e n g a n d u n g consensus. S e h a r u s n y a 

d i k a p a i k a t a " p e r s e t u j u a n " 

3. P e n g e r t i a n P e r j a n j i a n t e r l a l u i u a r 

P e n g e r t i a n p e i j a n j i a n d a l a m p a s a l t e r s e b u t t e r l a l u l u a s k a r e n a m e n c a k u p 

j u g a p e l a n g s u n g a n p e r k a w i n a n , j a n j i k a w i n , y a n g d i a t u r d a l a m l a p a n g a n 

h u k u m k e l u a r g a . P a d a h a l y a n g d i m a k s u d a d a l a h h u b u n g a n a n t a r a d e b i t u r 

d a n k r e d i t u r d a l a m l a p a n g a n h a r t a k e k a y a a n s ^ a . P e i j a n j i a n y a n g 

d i k e h e n d a k i o l e h b u k u I I I K U H P e r d a t a s e b e n a m y a h a n y a l a h p e r j a n j i a n 

y a n g b e r s i f e l k e b e n d a a n , b u k a n p e r j a n j i a n y a n g b e r s i f a t p e r s o n a l 

'Abdulkadir Muhammad, Hukum P e r i k a i a n , Alumni, Bandung, 1992, him. 77-78 
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4 . T a n p a m e n y e b u t t u j u a n 

Daiam p e r u m u s a n p a s a i i t u tidaJc d i s e b u t k a n t u j u a n m e n g a d a k a n 

p e r j a n j i a n , s e h i n g g a p a r a p i h a k m e n g i k a t k a n d i n i t u t i d a k j e l a s u n t u k a p a . 

B e r d a s a r k a n a i s a n - a l a s a n t e r s e b u t d i a t a s , A b d u l k a d i r M u h a m m a d 

b e r p e n d a p a t b a h w a p ^ a n j i a n m e n i p a k a n s u a t u p e r s e t u j u a n d e n g a n m a n a d u a 

o r a n g a t a u l e b i h s a l i n g m e n g i k a t k a n d i r i u n t u k m e l a k s a n a k a n s u a t u h a l d a l a m 

iapang^^n faukum h a i t a k e k a y a a n . L e b i h J a n j u t d a p a l d i s i m p u l k a n b a h w a u n s u r -

u n s u r s a r i s u a t u p e r j a n j i a n , y a i t u : ''̂  

1 . A d a n y a p i h a k - p i h a k , s e d i k i t n y a d u a o r a n g 

P i h a k - p i h a k i n i d i s e b u t s e b a g a i s u b j e k p e r j a n j i a n . S u b j e k p e r j a n j i a n i n i 

d a p a l b e r u p a m a n u s i a p r i b a d i (naluuriifk persoon) d a n b a d a n h u k u m 

{recht persoon). S u b j e k p e r j a n j i a n I n i h a r u s m a m p u a t a u w e n a n g 

m e l a k u k a n p e r b u a t a n h u k u m , s e p e r t i y a n g d i t e t a p k a n d i d a l a m u n d a n g -

u n d a n g . 

2 . A d a n y a p e r s e t u j u a n a n t a r a p i h a k - p i h a k 

P e r s e t u j u a n i n i d h u j u k a n d e n g a n p e n e r i m a a n t a n p a s y a r a t a t a s s u a t u 

t a w a r a n . A p a y a n g d i t a w a r k a n d a n d i r u n d i n g k a n u m u m n y a m e n g e n a i 

s y a r a t - s y a r a t d a n m e n g e n a i o b j e k p e r j a n j i a n d a n o l e h p i h a k y a n g s a t u 

d i t e r i m a o i e h p i h a k y a n g l a i n n y a . D e n g a n d i s c t u j u i o l c h m a s i n g - m a s i n g 

p i h a k , m a k a t i m b u l l a h p e r s e t u j u a n y a n g m e r u p a k a n s y a r a t s a h p e r j a n j i a n 

jbid, him. 78-79 
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3 . A d a n y a t u j u a n y a n g a k a n d i c a p a i 

T u j u a n j n e n e ; } d a i f a n p e r j a n j i a n l e r u t a m a u n t u k m e m e n u h i k e b u t u h a n 

p i h a k - p i h a k i t u , k e b u t u h a n t e r s e b u t h a n y a d a p a t t e r p e n u h i b i l a 

m m g i r i a i f a n p e i j a n j i a n d e n g a n p i h a k l a i n . T u j u a n i t u s i f a t n y a t i d a k b o l e h 

b e r t e n t a n g a n d e o ^ n k e t e r t i b a n u m u m , k e s u s i l a a n . d a n t i d a k d i J a r a n g o l e h 

u n d a n g - u n d a n g 

4. A d a n y a p r e s t a s i y a n g a k a n d i l a k s a n a k a n 

A d a n y a p e r s e t u j u a n i n i , m a k a t i m b u J a h k e w a j i b a n u n t u k m e l a k s a n a k a n 

s u a t u p r e s t a s i . P r e s t a s i m e r u p a k a n k e w a j i b a n y a n g h a r u s d i p e n u h i o l e h 

p i h a k - p i h a k s e s u a i d e n g a n s y a r a t - s y a r a t p e r j a n j i a n , m i s a l n y a p e m b e l i 

b e r k e w a j i b a n membayar h a r g a d a n berhak u n t u k menerima b a r a n g , 

s e d a n g k a n p e n j u a l b e r k e w a j i a b a n m e n y e r a h k a n b a r a n g 

5 . A d a n y a b e n t u k b a m 

B e n t u k d a r i p e r j a i q i a n i n i p e r l u d i t e n t u k a n , k a r e n a a d a k e t e n t u a n u n d a n g -

u n d a n g y a n g m e n y a t a k a n b a h w a s u a t u p e i j a n j i a n m e m p a k a n k e k u a t a n 

m e n g ' f c a t d a n k e k u a t a n b u k t i d e n g a b e n t u k t e r t e n t u y a n g b i a s a n y a t e r t u l i s 

b e r u p a a k l a . P e r j a n j i a n d a p a l j u g a d i b u a t s e c a r a l i s a n a t a u d e n g a n k a t a -

k a t a a n g t i d a k d i t u a n g k a n d a l a m b e n t u k t u l i s a n y a n g m a k s u d d a n t u j u a n 

d a p a t d i p a h a m i o l e h p i h a k - p i h a k , t e r k c c u a l i p i h a k - p i h a k m e n g h e n d a k i 

a g a r d i b u a t s e c a r a t e r t u l i s 

6 . A d a s y a r a t - s y a r a t t e r t e n t u 

S a y a r a t - s y a r a t t e r t e n t u i n i s e b e n a m y a s e b a g a i i s i p e i j a n j i a n , k a r e n a d a r i 

s y a r a t - s y a r a t i t u l a h d a p a t d i k e t a h u i h a k d a n k e w a j i b a n p i h a k - p i h a k . 
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S y a r a l - s y a r a l i n i b i a s a n y a t e r d i r i d a r i s y a r a t p o k o k y a n g a k a n 

T n e n f m b u i k a n h a k d a n k e w a j i b a n p o k o k , m i s a l n y a m e n g e n a i h a r g a n y a , 

b a r a n g n y a , d a n j u g a a d a s e b a g a i s y a r a t p e l e n g k a p a t a u t a m b a h a n , 

m i s a l n y a m e n g e n a i c a r a p e m b a y a r a n , c a r a p e n y e r a h a n d a n I a i n - l a i n . 

B i l a k i t a h b a t h a i - b a l t e i s e b u t d i a t a s , thnbul b e r b a g a i p e n g e r t i a n 

p e i j a n j i a n y a n g d i k e m u k a k a n o l e h b e b e r a p a s a r j a n a h u k u m , a n t a r a I m n : 

3L P r o f BL W i ^ o n o P t o d j o d i k o r o , b e r p e n d a p a t b a h w a p e r j a n j i a n a d a l a h s u a t u 

hubuBgpB h u k u m m e n g e n a i h a r t a b e n d a a n t a r a d u a p i h a k , d a l a m m a n a s a t u 

p i h a k b e i j a n j i a t a u d i a n g g a p b e i j a n j i u n t u k m e l a k u k a n s u a t u h a l , 

s e d a n ^ c a n p i h a k I a i n b e r h a k m e n u n t u t p e l a k s a n a a n j a n j i i t u . " 

b . i . S a t r i o , b e c p e o d a p a l b a h w a . p e r j a n j i a n m e r u p a k a n . s e k e l o m p a k 

s e k u m p u l a n p e r i k a t a n y a n g m e n g i k a t p a r a p i h a k d a n p e r j a n j i a n y a n g 

b e r s a n g k u t a n . ' ^ 

c . M - V a h y a H a r a h a p , b e r p e n d a p a t b a h w a p e r j a n j i a n a d a l a h s u a t u h u h u n a ^ 

h u k u m k e k a y a a n / h a r t a b e n d a a n t a r a d u a o r a n g a t a u l e b i h , y a n g m e m b e r i 

k e k u a t a n h a k s a t u p i h a k u n t u k m e m p e r o l e h p r e s t a s i s e k a i i g u s 

m e w a j i b k a n p i h a k l a i n u n t u k m e n u n a i k a n p r e s t a s i . ' " ' 

B. Asas-asas Hukum Perjanjian 

D i d a l a m h u k u m p e r j a n j i a n t e r d a p a t b e b e r a p a a sa s s e b a g a i b e r i k u t : ' ' * 

/. Asas kebebasan berkontrak 

"R. Wiijono Prodjodikoro, Op. Cut, him. 9 
'^J, Satrio, Hukum P e r j a n j i a n , Citra Aditya Bakti, Bandung, 1992, him. 4 
'̂̂ M. Yafĉ fa, Harahap, Segi-scgi Hutum Perjanjian, Atutnni, Bandung, 1981, him. 6 
'̂ Mariam Darus Badrulzaman, Op. Cit, him. 108 
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Asas i n i b e z a i l i b a f a w a s e t i a p o r a n g bo le fa m e n g d a k a n p e i j a n j i a n a p a s a j a 

w a l a u p u n hciuw a t a u tidak d i a t u r d a l a m u n d a n g - u n d a n g , a k a n t e t a p i k e b e r l a k u a n 

a s a s i n i t e t a p d i b a t a s i o l e h t i g a h a l y a i t u t i d a d i l a r a n g o l e h u n d a n g - u n d a n g , t i d a k 

b e r t e n t a n g a n d e n g e n k e t e r t i b a n u m u m s e r t a t i d a k b e r t e n t a n g a n d e n g a n k e s u s i l a a n 

s e p e r t i y a n g t e r c a n t u m d a l a m P a s a J 1 3 3 7 K U H P e r d a t a 

2. Asas kepercayan 

^ A s a s i n i b e r a r t i b a h w a d a l a m s u a t u p e r j a n j i a n h a r u s a d a u n s u r k e p e t c a y a a n 

a n t a r a k e d u a b e l a h p i h a k 

3. Asas kekuatan mengikat 

A s a s i n i b e r a r t i b a h w a t e r i k a t n y a p a r a p i h a k d a l a m p e r j a n j i a n t i d a k h a n y a 

t e r b a t a s p a d a h a l - h a l y a n g d i p e i j a n j i k a n , a k a n t e t a p i j u g a t e r h a d a p b e b e r a p a u n s u r 

l a i n s e p a n j a n g t i d a k b e r t e n t a n g a n d e n g a n k e b i a s a a n , k e p a t u t a n s e r t a m o r a l 

4. Asas persaman hak 

A s a s i n i m e n e m p a t k a n p a r a p i h a k d a l a m p e r s a m a a n d c r a j a U l i d a k a d a 

p e r b e d a a n , w a l a u p u n a d a p e r b e d a a n k u l i l , b a n g s a , k e p e r c a y a a n , k e k u a s a a n , 

J a b a t a n , d a n l a u i ' ^ l a m . M a s i n g - m a s i n g p i h a k h a r u s m e n g h o r m a t i s a t u s a m a l a i n 

s e b a g a i m a n u s i a c i p t a a t n T u h a n . 

5. Asas keseimbangan 

A s a s i n i m e n g h e n d a k i a d a n y a k e s e i m b a n g a n a n t a r a p a r a p i h a k d a l a m a r t i 

p i h a k y a n g b e r h a k u n t u k m e n u n t u t p r e s t a s i d a n p i h a k y a n g b e r k e w a j i b a n u n t u k 

m e m e n u h i p r e s t a s i 

6. Asas moral 

7. Asas kepatutan 
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8. Asas kebiasaan 

C. Syarat-syarat Sahnya Perjanjian 

S u a t u p e r j a n j i a n d i a n g g a p s a h a p a b i i a p e r j a r q i a n i t u t e l a h m e m e n u h i 

s y a r a t - s y a r a l y a n g t e l a h d i t e n t u k a n o l e h u n d a n g - u n d a n g . m e n u r u t P a s a l 1 3 2 0 

K U H P e r d a t a , s y a r a t - s y a r a t s a h n y a p e i j a n j i a n a d a l a h : ' ^ 

/ SepakaJ mereka yaag m e n g i k a i k a a dirwya 

P a d a d a s a m y a p e r j a n j i a n y a n g t i m b u l i t u s u d a h d i l a h i r k a n s e j a k 

t e r c a p a i n y a k e s e p a k a t a n . S e b a g a i t o l o k u k u r u n t u k m e m e n u h i a d a n y a k e s e p a k a t a n 

h a r u s b e i p e d o m a n p a d a k e t e n t u a n P a s a l 1 3 2 1 K U H P e r d a t a y a n g m e n y a t a k a n : 

* 1 i a d a k e s e p a k a t a n y a n g s a h a p a b i i a s e p a k a t i t u d i b e r i k a n k a r e n a k e h i l a f a n , a t a u 

d i p e r o l e h d e n g a n p a k s a a n a t a u p e n i p u a n " , 

S e l a i n k e s e p a k a t a n d a l a m s u a t u p e r j a n j i a n t i d a k l a h b o l e h d i d a s a r i p a k s a a n 

d a n k e k e l i r u a n , j u g a k a r e n a p e n i p u a n y a n g t e r j a d i j i k a s a l a h s a t u p i h a k d e n g a n 

s e n g a j a m e m b e r i k a n k e t e r a n g a n - k e t e r a n g a n p a l s u a t a u t i d a k b e n a r d i s e r t a i d e n g a n 

t i p u m u s l i h a t u n t u k raembujuk p i h a k l a i n s u p a y a m e m b e r i k a n p e r s e t u j u a n { P a s a l 

1 3 2 8 K U H P e r d a t a ) . 

2. Cakap untuk membuat sesuatu perjanjian 

P e n g e r t i a n c a k a p m e n u m t h u k u m a d a l a h o r a n g y a n g s u d a h d w a s a d a n 

s e h a t p i k i i a n n y a . P a d a P a s a l 1 3 2 0 K U H P e r d a t a d i r u m u s k a n o r a n g - o r a n g y a n g 

t i d a k c a k a p u n t u k m e m b u a t s u a t u p e r j a n j i a n a d a l a h : 

a. O r a n g - o r a n g y a n g b e l u m d e w a s a 

'^R. Subekti, Op. Cit, him. 17 
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b- M e r e k a y a n g d i t a u r h d i b a w a h p e n g a m p u a n 

c- Orang-orang p r e m p n a n , dalam faaJ-baJ y a n g d i l e r a p k a n o l e h u n d a n g -

u n d a n g , d a n p a d a u m u m n y a s e m u a o r a n g k e p a d a s i a p a u n d a n g - u n d a n g 

tciab m e l a r a n g m e m b u a l p e r s e t u j u a n - p e r s e t u j u a n t e r t e n t u . 

3. Mengenai suaiu hal tertentu 

S u a t u h a l t e r t e n t u m e r u p a k a n h a i p o k o k ( o b j e k ) p e i j a n j i a n m e n g e n a i a p a 

y a n g m e n j a d i b a k d a n k e w a j i b a n ( p r e s t a s i ) k e d u a b e l a h p i h a k y a n g t e r i k a t d a i a m 

p e r j a n j i a n . 

4. Suatu sebab (causa) yang halal 

Sebab (ccmsa) y a n g d i m a k s u d k a n b u k a n l a h s e b a b d a l a m a r t i y a n g 

c o e n d o r o n g orang untuk m e m b u a t p e r j a n j i a n , m e i a i n k a n d a l a m a r t i i s i p e r j a n j i a n 

i t u s e n d i r i y a n g m e n g g a m b a r k a n t u j u a n y a n g a k a n d i c a p a i o l e h p a r a p i h a k . 

D. Pengertian Perjanjian Baku 

P e r j a n j i a n h a k u d i a i i b b a h a s a k a n d a r i \s\i\ah y a n g d i k e n a J d a J a m b a h a s a 

B e l a n d a , y a i t u : "Standard Voor Warden''. D i l u a r n e g e r i b e l u m t e r d a p a t 

k e s e r a g a z n a n m e n g e n a i i s t i i a h y a n g d i g u n a k a n u n t u k p e i j a n j i a n b a k u . 

K e p u s t a k a a n J e r m a n m e m p e r g u n a k a n i s t i i a h "AUgemeine Geshafl Beginden'\ 

"Standard Conditionen". H u k u m I n g g r i s m e n y e b u t n y a "Standard Contract', s a y a 

mencoba mentezjemahkannya d e n g a n i s t i i a h " P e i j a n j i a n B a k u " , b a k u b e r a r t i 

p a t o f c a n , ukuraimya, p a f o k a n n y a , s t a n d a m y a , s e h i n g g a m e m i J i k i a r t i t e t a p y a n g 

d a p a t m e n j a d i p e g a n g a n u m u m . ' ^ 

' * M a r i a m Darus Badrulzaman, A n e k a Hukum Bisnis, Alumni, Bandung, 1994, him. 46 

file:///s/i/ah
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J - a t a r b e i a k a n g timJudDya p e T j a D j i a n k a r e n a k c a d a a n e k o n o m i . P e r u s a h a a n 
b e s a r d a n p e r u s a h a a n p e m e r i n t a h m e n g a d a k a n k e r j a s a m a d a i a m s u a t u 
o r g a n i s a s i d a n u n t u k k e p e n t i n g a n m e r e k a , d i t e n t u k a n s y a r a t - s y a r a t s e c a r a 
s e p i h a k . P i h a k l a w a n o y a {wederpartif) p a d a u m u m n y a m e m p u n y a i 
k e d u d u k a n ( e k o n o m i ) l e m a h b a i k k a r e n a p o s i s i n y a , k a r e n a 
k e r i r i a f c t a h i i a n n y a h a n y a m e n e r i m a a p a y a n g d i s o d o r k a n . D e n g a n 

d a l a m p e n g e l u a r a n b i a y a , t e n a g a d a n w a k t u p e m a k a i a n p e r j a n j i a n b a k u 
m e n u n j u k a n p e r k e m b a n g a n y a n g s a n g a t m e m b a h a y a k a n k e p e n t i n g a n 
m a s y a r a k a t . * ' 

B e b e r a p a a h i i m e n c o b a m e m b e r i k a n d e l e n i s i m e n g e n a i p e r j a n j i a n b a k u , 

t 1 fi 

d i a n t a r a n y a a d a l a h : 

L i J o n d i u s - m e r u m u s k a n - " P e i j a n j i i a n b a k u a d a l a h k o n s e p p e j j a n j i a n t e r t u l i s 

d i s n s u n m e m b i c a n i k a n i s i n y a d a n i a z i m n y a d i t u a n g k a n k e d a l a m s e j u m l a h 

p e i j a n j i a n t i d a k t e r b a t a s y a n g s i f a t n y a t e r t e n t u " 

2 . D r o o r l e v e r F o r t u i j i n m e n y a t a k a n : " P e r j a n j i a n y a n g b a g i a n p e n t i n g n y a 

d a l a m s u s u n a n p e i j a n j i a n 

3 . A b d u l k a d i r M u h a m m a d m e n y e t a k a n : " P e r j a n j i a n b a k u a d a l a h h a n y a 

m e n y a n g k u t s e p i h a k s a j a . H a l i n i d a p a t d i k e t a h v u d a r i r u m u s a n k a t a k e r j a 

" m e n g i k a t d i r i " , s i f a t n y a h a n y a d a t a n g d a r i s a t u p i h a k s a j a , t i d a k d a r i 

k e d u a b e l a h p i h a k . S e h a r u s n y a r u m u s a n i t u i a l a h " s a l i n g m e n g i k a t k a n 

d i r i " . J a d i a d a c o n s e n s u s a n t a r a k e d u a b e l a h p i h a k " 

4 . M a r i a m D a m s B a d r u l z a m a n : " P e r j a n j i a n b a k u s e b a g a i p e r j a n j i a n y a n g 

i s i n y a d i b a k u k a n d a n d i t u a n g k a n d a l a m b e n t u k f o r m u l i r " 

5 . S u t a n R e m i S j a h d e n i m e n y a t a k a n : " P e r j a n j i a n b a k u a d a l a h s e b a g a i 

p e r j a n j i a n y a n g h a m p i r s e m u a k J a u s u l a - k l a u s u i a n y a d i b a k u k a n o l c h 

"/hit/, tilm.46 
'^Abdulkadir Muhammad, H u k u m Perdata I n d o n e s i a , Citra Aditya Bakti, Bandung, 2001, 

him. 224 
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masyarakat p e m a k a i a n n y a d a n p i h a k y a n g J a i n p a d a d a s a m y a t i d a k 

m£anpunyai u n t u k m e r u n d i n g k a n a t a u m e m i n t a p e n i b a h a n . 

P e r j a n j i a n b a k u d a p a t d i b e d a k a n d a l a m t i g a j e n i s , y a i t u s e b a g a i b e r i k u t : ' ^ 

K P f e i j a n j i a n b a k u s e p i h a k a d a i a h p e r j a n j i a n y a n g i s i n y a d i t e n t u k a n o l e h 

p i h a k y a n g i u i a t k e d u d u k a n n y a d i dalam p e r j a n j i a n i t u . P i h a k y a n g k u a t 

d i s i n i i a l a h p i h a k k r e d i t u r y a n g I a z i m n y a m e m p u n y a i p o s i s i ( e k o n o m i ) 

l u a t d i b a n d i n g k a n p i h a k d e b i t u r . K e d u a p i h a k I a z i m n y a t e r i k a t d a l a m 

o r g a n i s a s i , m i s a J n y a p a d a p e r j a n j i a n b u r u h k o l e k t i f 

2 . P e i j a n j i a n b a k u y a n g d i t e t a p k a n p e m e r i n t a h , i a l a h p e g a n j i a n b a k u y a n g 

m e m p u n y a i o b j e k h a k - h a k a t a s l a n a h . D a l a m b i d a n g a g r a r i a n , l i h a t l a h 

m i s a i n y a f o r m u i i r - i b n n u i i r p e q a n j i a n s e b a g a i m a n a y a n g d i a t u r d a l a m S K 

M e n t e r i D a l a m N e g e r i t a n g g a l 6 A g u s t u s 1 9 9 7 , N o 1 0 4 / D j a y i 9 9 7 , y a n g 

b e r u p a a n t a r a J a i n a k l a j u a J b e J i , m o d e l 1 1 5 6 7 2 7 , a k t a h i p o t e k m o d e l 

10450555, dan s e b a g a i n y a 

3 . P e i j a n j i a n b a k u y a n g d i t e n t u k a n d i l i n g k u n g a n n o t a r i e s a t a u a d v o k a t 

t e r d a p a t p w j a n j i a n - p e i j a n j i a n y a n g k o n s e p n y a s e j a k s e m u l a s u d a h 

d i s e d i a k a n u n t u k m e m e n u h i p e r m i n t a a n d a r i a n g g o t a m a s y a r a k a t y a n g 

m i n t a b a n t u a n n o t a r i e s a t a u a d v o k a t y a n g b e r s a n g k u t a n . D i d a l a m b i d a n g 

k e p u s t a k a a n B e l a n d a , j e n i s i n i d i s e b u t contract m o d e l . 

'^Mariam Darus Badrulzaman, Op. Cit, him. 49-50 
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£ . Pesi^rdan Konsumen, H a k Dan Kewajibannya 

S e b a g a i s n a f u konsep "konsumen" telah d i p e r k e n a l k a n b e b e r a p a p u l u h 

t a h u n l a l u d i b e r b a g a i n e g a r a d a n s a m p a i s a a t i n i s u d a h p u l u h a n n e g a r a m e m U i k j . 

\ m d a n g - u n d a n g a t a u p e x a n m m k h u s u s y a n g m e m b e r i k a n p e r l i n d u n g a n k e p a d a 

k o n s u m e n t e n n a s u k p e n y e d i a a n s a r a n a p e r a d i i a n n y a . S e j a l a n d e n g a n 

p e r k e m b a n g a n i t u , b e r b a g a i n e g a r a t e l a h p u l a m e n e t a p k a n h a k - h a k k o n s u m e n 

y a n g d t g n n a k a i i s e b a g a i l a n d n s a n p e n g a t u r a n p e r l i n d u n g a n k e p a d a k o n s u m e n . D i 

s a p i n g i t u t e i a h p u J a b e n d i r i o r g a n i s a s i k o n s u m e n i n i e m a s i o n a J , y a i t u I n t e r n a t i o n a l 

O r g a n i z a t i o n o f C o n s u m e r U n i o n ( l O C U ) . D i I n d o n e s i a t e l a h p u l a b e r d i r i 

b e r b a g a i o r g a n i s a s i k o n s u m e n s e p e r t i Y a y a s a n L e m b a g a K o n s u m e n I n d o n e s i a 

( Y L K J ) d i J a k a r t a . 

I s t i i a h k o n s u m e n b e r a s a l d a r i a l i h b a h a s a d a r i k a t a consumer ( T n g g r i s , 
Awenka) atau comiwseaJJkomume/a l^etanda). ^engetban dan comamer 
a t a u consument i t u t e r g a n t u n g d a r i p o s i s i m a n a i a b e r a d a . S e c a r a h a r f i a h a r t i 
k a t a consumer a d t d a h ( l a w a n d a r i p r o d u s e n ) s e t i a p o r a n g y a n g 
T f i c n g g a n a k a n b a r a n g . T t g n a n p e n g g u n a a n b a r a n g a t a u j a s a n a n t i 
m e n e n t u k a n t e r m a s u k k o n s u m e n k e l o m p o k m a n a p e n g g u n a t e r s e b u t . b e g t t u 
p u l a k a m u s B a h a s a I n g g r i s - i n d o n e s i a m e m b e r i a r t i k a t a consumer s e b a g a i 
p e m a k a i a t a u k o n s u m e n . ^ 

A z N a s u t i o n m e n e g a s k a n b e b e r a p a b a t a s a n t e n t a n g k o n s u m e n , y a k n i : 
a . K o n s u m e n a d a l a h s e t i a p o r a n g y a n g m e n d a p a t k a n b a r a n g a t a u j a s a 

d i g u n a k a n u n t u k t u j u a n t e r t e n t u 
b . K o n s u m e n a n t a r a a d a l a l i s e t i a p o r e m g y t m g m e n d a p a t k a n b a n r n g 

d a n / j a s a u n t u k d i g u n a k a n d e n g a n t u j u a n m e m b u a t b a r a n g / j a s a l a i n 
a t a u u n t u k d i p e r d a g a n g k a n ( t u j u a n k o m e r s i a l ) 

c . K o n s u m e n a k h i r a d a l a h s e t i a p o r a n g a l a m i y a n g m e n d a p a t d a n 
m e n g g u n a k a n b a r a n g d t i n / a t a u j t i s a u n t u k t u j u a n m e m e n u h i 
k e b u t u h a n h i d u p n y a p r i b a d i , k e l u a r g a d a n a t a u r u m a h t a n g g a d a n 
ddak untuk d i p e n J a g a n g k a n k e m b a l i ( n o n komersial)}^ 

^ A Z . Nasu t i on , Hukum P e r l i n d u n g a n Konsumen Suatu Pengantar, Diadit Media, Jakarta, 
2001, h i m . 3 

^^Jbid^hhiL 13 
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8 a g i k o n s m n e n a n t a r a , b a r a n g a t a u j a s a i l u a d a l a h b a r a n g a t a u j a s a c a p i t a l , 

beo jupa b a h a n . b a k u , b a h a n p e n o i o n g a t a u k o m p o n e n d a r i p r o d u k I a i n y a n g a k a n 

d i p e r o d u k s i n y a ( p r o d u s e n ) . K a l a u i a d i s t r i b u t o r a t a u p e d a g a n g b e r u p a b a r a n g 

s e t e n g a h j a d i a t a u b a r a n g j a d i y a n g m e n j a d i m a t a d a g a n g a n n y a . K o n s u m e n a n t a r a 

i n i m e n d a o p a t k a n b a r a n g a t a u j a s a i t u d i p a s a r i n d u s t r i a t a u p a s a r p r o d u s e n . 

S e d a n g b a g i k o n s u m e n a k h i r , b a r a n g d a n / j a s a i t u a d a l a h b a r a n g a t a u j a s a 

k o t ^ - u m f i o , y a i t u b a r a n g a t a u j a s a y a n g b i a s a n y a d i g u n a k a n u n t u k m e m e n u h i 

k e b u t u h a n . p r i b a d i , k e l u a r g a a t a u r u m a h t a n g ^ m y a ( p r o d u k k o n s u m e n ) . B a r a n g 

a t a u j a s a k o n s u m e n i n i u m u m n y a d i p e r o l e h d i p a s a r - p a s a r k o n s u m e n , d a n t e r d i r i 

d a r i b a r a n g a t a u j a s a y a n g u m u m n y a d i g u n a k a n d i d a l a m r u m a h t a n g g a 

m a s y a r a k a t . 

U n s u r u n t u k m e m b u a t b a r a n g / j a s a l a i n d a n / a t a u d i p e r d a g a n g k a n k e m b a l i 

m e r u p a k a n p e m b e d a p o k o k , a n t a r a k o n s u m e n a n t a r a ( p r o d u k c a p i t a l ) d a n 

k o n s u m e n a i d u t ( p r o d u k k o n s u m e n ) y a n g p e n g g u n a a n n y a b a g j k o n s u m e n a k h i r 

a d a l a h u n t u k d i r i s e n d i r i , k e l u a r g a a t a u r u m a h t a n g g a n y a . U n s u r i n i i a h y a n g p a d a 

d a s a m y a m e i u p a k a b e d a k e p e n t i n g a n m a s i n g - m a s i n g k o n s u m e n y a i t u , 

p e n g g u n a a n s e s u a t u p r o d u k u n t u k k e p e r l u a n a t a u t u j u a n t e r t e n t u y a n g m e n j a d i 

t o l o k u k u r d a l a m m e n e n t u k a n p e r l i n d u n g a n y a n g d i p e r l u k a n . 

S e d a n g k a n p e n g e r t i a n k o n s u m e n m e n u r u t U n d a n g - u n d a n g N o m o r 8 

T a h u n 1 9 9 9 t e n t a n g P e r l i n d u n g a n K o n s u m e n , d a p a t d i l i h a t d i d a l a m P a s a l 1 a y a t 

( 2 ) y a k n i : " K o n s u m e n a d a l a h s e t i a p o r a n g p e m a k a i b a r a n g d a n / j a s a y a n g t e r s e d i a 

d a l a m m a s y a r a k a t , b a i k b a g i k e p e n t i n g a n d i r i s e n d i r i , k e l u a r g a , o r a n g l a i n , 
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TEWftsjyan m a k h i Y i k fewlvip l ? a n d a n tidsdi. d i p e r d a g a n g k a n " . U n a u i - \ i n s u i 

d e f e n i s i k o n s u m e n a d a l a h : 

a . Setiap orang 

S u b j e k y a n g d i s e b u t s e b a g a i k o n s u m e n b e r a r t i s e t i a p o r a n g y a n g b e r s t a t u s 

s e b a g a i p e m a k a i b a r a n g d a n / a t a u j a s a . I s t i i a h " o r a n g " s e b e t u l n y a m e n i m b u l k a n 

k e n a g i i f f n , a p e k a h h a n y a o r a n g i n d i v i d u a i y a n g l a z i m d i s e b u t natuurlijke persoon 

a l q u ( e r m a s i i k j u g a b a d a n h u k u m (recht persoon). H a J i n i b e r b e d a d e n g a n 

p e n g e r t i a n y a n g d i b e r i k a n u n t u k " p e l a k u u s a h a " d a l a m P a s a l 1 a n g k a 3 , y a n g 

s e c a r a e k s p l i s i t m e m b e d a k a n k e d u a p e n g e r t i a n p e r s o o n d i a t a s , d e n g a n 

m e n y e b u t k a n k a l a - k a t a " o r a n g p e r s c o r a n g a n a t a u b a d a n u s a h a " . T e n t u y a n g 

p a l i n g t e p a t t i d a k m e m b a t a s i p e n g e r t i a n k o n s u m e n i t u s e b a t a s p a d a o r a n g 

p e c s e r o a n g a n . N a m u n k o n s u m e n h a r u s m e n c a k u p j u g a b a d a n u s a h a d e n g a n 

m a k n a J e b i h Juas d a r i p a d a b a d a n h u k u m . 

U U P K t a m p a k n y a b e r u s a h a m e n g h i n d a r i p e n g g u n a a n k a t a " p r o d u s e " 

s e l f f i g a i l a w a n k a t a " k o n s u m e n " . U n t u k i t u , d i g u n a k a n k a t a " p e l a k u u s a h a " y a n g 

b e n n a k n a J e b i h Juas . Isiiiah t e r a k J i i r i n i d i p i J i h u n t u k m e m b e r i a r t i s e k a i i g u s b a g i 

k r e d i t u r ( p e n y e d i a d a n a ) , p r o d u s e n , p e n y a l u r , p e n j u a l , d a n t e r m i n o l o g y l a i n y a n g 

J a z i m d i b e r i k a n . B a h k a n u n t u k k a s u s - k a s u s y a n g s p e s i f i k s e p e r t i d a l a m k a s u s 

p e r i k J a n a n , p e J a k u u s a h a i n i j u g a m e n c a k u p p e r u s a h a a n m e d i a , t e m p a t i k l a n i t u 

d i t a y a n g k a n . 

'Shidarta, Hukum Pertindungw Konsumen, Grasindo, Jakarta, 2000, lilm. 4-9 
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b , Pemakai 

S e s u a i d e n g a n b u n y i p e n j e l a s a n P a s a l 1 a n g k a 2 U U P K , k a t a " p e m a k a i " 

m e n e k a n k a n , k o n s u m e n a d a i a h k o n s u m e n a k h i r {ultimate consumer). I s t i i a h 

" p e m a k a i " d a l a m h a l i n i t e p a t d i g u n a k a n d a l a m r u m u s a n k e t e n t u a n t e r s e b u t , 

s e a l i g u s m e n u n j u k k a n , b a r a n g d a n / a t a u j a s a y a n g d i p a k a i t i d a k s e r t a m e r t a h a s i l 

d a r i t r a n s a k s i juai b e i i . A r t i n y a s e b a g a i k o n s u m e n t i d a k s e l a l u h a r u s m e m b e r i k a n 

p r e s t a s i n y a d e n g a n c a r a m e m b a y a r u a n g u n t u k m e m p e r o l e h b a r a n g d a n / a t a u j a s a 

i t u . D e n g a n k a t a l a i n d a s a r h u b u n g a n h u k u m a n t a r a k o n s u m e n d a n p e l a k u u s a h a 

t i d a k p e r i u h a m s k o n t r a k t u a l {the privity of contract). 

S e b a g a i i l u s l r a s i d a r i u r a i a n i t u d a p a t d i b e r i k a n c o n t o h b e r i k u t , s e s e o r a n g 

m e m p e r o l e h p a k e t h a d i a h a t a u p a r s e l p a d a h a r i u l a n g t a h u n n y a . I s i p a k e t m a k a n a n 

d a n m i n u m a n k a l e n g y a n g d i b e i i s i p e n g i r i m d a r i p a s a r s w a l a y a n . 

P e r t a n y a a n n y a a p a k a h p e n e r i m a p a k e t s e o r a n g k o n s u m e n j u g a . J i k a i a 

m e n g g u g a t p a s a r s w a l a y a n i t u , a p a k a h a d a d a s a r g u g a t a n y a n g c u k u p k u a t 

b a g i n y a - H a J im* patut d i p e r t a n y a k a n . J i k a m e n g g u n a k a n p r i n s i p the privity of 

contract t e n t u t i d a k a d a h u b u n g a n k o n t r a k t u a l a n t a r a p e n e r i m a h a d i a h d a n p i h a k 

p a s a r s w a l a y a n k a r e n a s i p e m b e l i p a r s e l i a l a h o r a n g l a i n . D e n g a n d e m i k i a n 

U U P K s u d a h s e J a y a J o i y a m e n i n g g a l k a n p r i n s i p y a n g s a n g a t m e r u g i k a n 

k o n s u m e n . 

K o n s u m e n m e n i a n g t i d a k s e k c d a r p e m b e l i {bayer a t a u koper) t e t a p i s e m u a 

o r a n g ( p e r o r a n g a n a t a u i v t d a n u s ; i h a ) y a n g m e n g k o n s u m s i j a s a d a n / a t a u b a r a n g . 

J a d i y a n g p a l i n g p e n t i n g t c n a d l i i \ a s u a t u t r a n s a k s i k o n s u m e n b e r u p a p c r a l i h a n 

b a r a n g d a n / a t a u j a s a , t e n n a s u k q e r a u h a n k e n i k m a t a n d a l a m p e n g g u n a x m . 
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T i a n s a i c s i k o n s u m e n m e m i l i k i b a n y a k s e k a J i m e t o d e . D e w a s a i n i s u d a h 

lazim terjadi sebelum s u a t u p r o d u k d i p a s a r k a n , t e r l e b i h d a h u L u d i l a k u k a n 

p e n g e n a l a n p r o d e u k k e p a d a k o n s u m e n . I s t i l a h n y a product knowledge. U n t u k i t u 

d i b a g i k a n s a m p l e y a n g d q a o d u k s i k h u s u s d a n s e n g a j a t i d a k d i p e r j u a l b e l i k a n . 

O r a n g y a n g m e n g k o n s u m s i . s a m p l e j u g a m e r u p a k a n k o n s u m e n . O l e h k a r e n a i t u , 

w a j i b d i l i n d u n g i h a k - h a k n y a . 

c B a r a n g dan/atau Jasa 

B e r k a i t a n d e n g a n i s t i i a h b a r a n g d a n / a t a u j a s a , s e b a g a i p e n g g a n t i 

t e r m i n o l o g y t e r s e b u t d i g u n a k a n k a t a p r o d u k . S a a t i n i " p r o d u k " s u d a h b e r k o n o t a s i 

b a r a n g a t a u j a s a . S e m u l a k a t a p r o d u k h a n y a m e n g a c u p a d a p e n g e r t i a n b a r a n g . 

D a l a m d u n i a p ^ h a n k a n , m i s a i n y a i s t i J a h p r o d u k d i p a k a i j u g a u n t u k m e n a m a k a n 

j e n i s - j e n i s l a y n a n p e r b a n k a n . 

UUPK m e n g a r t i k a n b a r a n g s e b a g a i s e t i a p b e n d a , b a i k b e r w u j u d m a u p u n 

tidak b e r w u j u d , b a i k b e r g e r a k m a u p u n d d a k b e r g e r a k , b a i k d a p a t d i h a b i s k a n 

m a u p u n t i d a k d p a t d i h a b i s k a n , y a n g d a p a t d i p e r d a g a n g k a n , d i p a k a i , d i p e r g u n k a n , 

a t a u d i m a n f e a t k a n o l e h k o n s u m e n . U U P K t i d a k m e n j e l a s k a n p e r b e d a a n i s t i l a h -

( s t i i a h d i p j J f a n , d i p e r g u n k a n a t a u d i m a n f a a t k a n . 

S e m e n t a r a i t u , j a s a d i a i t i k a n s e b a g a i s e t i a p l a y a n a n y a n g b e r b e n t u k 

p e k e r j a a n a t a u p r e s t a s i y a n g d i s e d i a k a n b a g i m a s y a r a k a t u n t u k d i m a n f a a t k a n o l e h 

konsumen. P e n g e r t i a n " d i s e d i a k a n b a g i m a s y a r a k a t " m e n u n j u k k a n , j a s a i t u h a r u s 

d i t a w a r k a n k e p a d a m a s y a r a k a t . A r t i n y a h a r u s l e b i h d a r i s a t u o r a n g . J i k a d e m i k i a n 

h a i n y a , l a y n a n y a n g b e r s i l h t k h u s u s ( t e i l u t u p ) d a n i n d i v i d u a l , t i d a k t e r c a k u p 

d a l a m p e n g e r t i a n t e r s e b u t . 
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Kata-ksta " c t i t a w a r f c a n k e p a d a m a s y a r a k a t " i t u h a r u s d i t a f s i r k a n s e b a g a i 

hagiao d a n suaiu transaksi k o n s u m e n . A r t i n y a s e s e o r a n g y a n g k a r e n a k e b u t u h a n 

m e n d a d a k l a l u m e n j u a l r u m a h n y a k e p a d a o r a n g l a i n , t i d a k d a p a t d i k a t a k a n 

p e i b u a f a z m y a i t u a e b a ^ ' I r a n s a k s i k o n s u m e n . S i p e m b e l i t i d a k d a p a t d i k a t a g o r i k a n 

s e b a g a i " k o n s u m e n " m e n u r u t U U P K . 

d. Yang tersedia dalam masyarakat 

B a r a n g d a n / a t a u j a s a y a n g d i t a w a r k a n k e p a d a m a s y a r a k a t s u d a h h a r u s 

t e r s e d i a d i p a s a i a n . D a i a m p a n d a n g a u y a n g m a k i n k o m p J e k d e w a s a i n i , s y a r a t i t u 

t i d a k m u t l a k l a g i d i t u n t u t o l e h m a s y a r a k a t k o n s u m e n . M i s a l n y a p e r u s a h a a n 

p e n g c m b a n g (developer) p c n i m a h a n s u d a h b i a s a m e n g a d a k a n t r a n s a k s i t e r l e b i h 

d a i i u i u sebelum b i a n g u n a n n y a j a d i . B a h k a n , u n t u k j e n i s - j e n i s t r a n s a k s i k o n s u m e n 

t e r t e n t u , s e p e r t i futures trading, k e b e r a d a a n b a r a n g y a n g d i p e g u a l b e l i k a n b u k a n 

s e s u a t u y a n g d i u t a m a k a n . 

& Ba^ kegatdngflH d i r i sendiri, keluarga, orang l a i n , makhluk hidup lain 

T r a n s a k s i k o n s u m e n d i t u j u k a n u n t u k k e p e n t i n g a n d i r i s e n d i r i , k e l u a r g a , 

o n m g i a i n , d a n m a k h l u k h i d u p l a i n . U n s u r u a n g d i l c t a k k a n d a i a m d c f c n i s i i t u 

m e n c o b a u n t u k m e m p e r l u a s p e n g e r t i a n k e p e n t i n g a n . K e p e n t i n g a n i n i t i d a k 

s e k e d a r d i t u j u k a n u n t u k d i r i s e n d i r i d a n k e l u a r g a , t e t a p i j u g a b a r a n g d a n / a t a u j a s a 

i t u d i p c n m t u k k a n b a g j o x a n g I a i n ( d i l u a r d i r i s e n d i r i d a n k e l u a r g a ) , b a h k a n u n t u k 

m a k h l u k h i d u p l a i n , s e p e r t i h e w a n d a n t u m b u h a n . D a r i s i s i t e o r i k e p e n t i n g a n , 

s e t i a p t i n d a k a n m a n u s i a a d a l a h b a g i a n d a r i k e p e n t i n g a n n y a . O l e h s e b a b i t u 

p e n g u r a i a n u n s u r i t u t i d a k m e n a m b a h m a k n a a p a - a p a k a r e n a p a d a d a . s a m y a 

tindakan m e m a k a i s u a t u b a r a n g d a n / a t a u j a s a ( t e r l e p a s d i t u j u k a n u n t u k s i a p a d a n 
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m n k h h i k h i d u p l a i n ) j u g a t i d a k l e r i e p a s d a r i k e p e n t i n g a n p r i b a d i . S e s e o r a n g y a n g 

membeii makanan u n t u k k u c i n g p e J i b a r a a n n y , m i s a i n y a b e r k a i t a n d e n g a n 

k e p e n t i n g a n p r i b a d i o r a n g i t u u n t u k m e m i l i k i k u c i n g y a n g s e h a t . 

f B a r a n g daa/aiaa Jasa tin tidak untuk diperdagangkan 

Penyprtian konsumen daiam UUPK i n i d i p e r t e g a s , y a k n i h a n y a k o n s u m e n 

a k h i r . B a t a s a n i t u s u d a h b i a s a d i p a k a i d a l a m p e r a t u r a n p e r l i n d u n g a n k o n s u m e n 

d i h e r h a ^ n f . g ? i r a S e c a r a l e o r i l i s h a J d e m i k i a n t e r a s a c u k u p b a i k u n t u k 

m e m p e r s e m p i l r u a n g l i n g k u p p e n g e r t i a n k o n s u m e n , w a l a u p u n d a l a m 

k e n y a t a a n n y a s u l i t m e n e t a p k a n b a t a s - b a t a s s e p e r t i i t u . 

S e J a i q u l n y a b o k a i l a n d e n g a n h a k - h a k k o n s u m e n , s e c a r a u m u m d i k e n a l 

a d a 4 ( e m p a t ) h a k d a s a r k o n s u m e n , y a i t u : ^ " * 

1 . H a k u n t u k m e n d a p a t k a n k e a m a n a n [the right to safety) 

2 . H a k u n t u k m e n d a p a t k a n i n f o r m a s i {the right to be informed) 

3. Hak u n t u k m e m i l i h {the right to choose) 

4 . H a k u n t u k d i d e n g a r {the right to be heard). 

E m p a t h a k d a s a r m i d i a k u i s e c a r a i n t e m a s i o n a l . D a i a m p e r k e m b a n g a n n y a 

o r g a n i s a s i - o r g a n i s a s i k o n s u m e n y a n g t e r g a b u n g d a l a m The International 

Organization of Consumer Union ( l O C U ) m e n a m b a h k a n l a g i b e b e r a p a h a k , 

s e p e r t i h a k m e n d a p t i i a n p e n d i d i k a n k o n s u m e n , h a k m e n d a p a t k a n g a n t i k e r u g i a n , 

d a n h a k m e n d a p a t k a n l i n g k u n g a n h i d u p y a n g b a i k d a n s e h a t . 

N a m u n t i d a k s e m u a o r g a n i s a s i k o n s u m e n m e n e r i m a p e n a m b a h a n h a k - h a k 

t e r s e b u t M e r e k a b e b a s u n t u k m e n e r i m a s e m u a a t a u s e b a g i a n , Y L K J m i s a J n y a 

^'Celina Tri Siwi Kristiyanti, Hukum P e r l i n d u n g a n Konsumen, Stnar Grafika, Jakarta, 
2008, him. 30 
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manataskan u n l u i m e n a m b a h s a t u h a k l a g i s e b a g a i p e l e n g k a p e m p a t h a k d a s a r 

k o n s u m e n , y a i t u h a k m e n d a p a t k a n l i n g k u n g a n h i d u p y a n g b a i k d a n s e h a t , 

s e h i n g g a k e s e l u r u h a n n y a d i k e n a l s e b a g a i p a n c a h a k k o n s u m e n . 

H a k k o n s u m e n s e b a g a i m a n a t e r t u a n g d a l a m P a s a l 4 U n d a n g - u n d a n g 

N o m o r 8 T a h u n 1 9 9 9 t e n t a n g P e r i n d u n g a n K o n s u m e n , a d a l a h s e b a g a i b e r i k u t : 

a. H a k a t a s k e n y a m a n a n d a n k e s e l a m a t a n d a l a m m e n g k o n s u m s i b a r a n g 
dan/atau jasa 

b . H a k u n t u k m e m i l i h b a r a n g d a n / a t a u j a s a s e r t a m e n d a p a t k a n b a r a n g 
d a n / a t a u j a s a t e r s e b u t s e s u a i d e n g a n n i l a i l u k a r d a n k o n d i s i s e r t a j a m i n a n 
y a n g d i j a n j i k a n 

c. H a k a t a s i n f o n n a s i y a n g b e n a r , j e l a s d a n j u j u r m e n g e n a i k o n d i s i d a n 
j a m i n a n b a r a n g d a n / a t a u j a s a 

d . H a k u n t u k d i d e n g a r p e n d a p a t d a n k e l u h a n n y a a t a s b a r a n g d a n / a t a u j a s a 
e. H a k u n t u k m e n d a p a t k a n a d v o k a s i p e r l i n d u n g a n d a n u p a y a p e n y e l e s a i a n 

s e n g k e t a p e r l i n d u n g a n k o n s u m e n s e c a r a p a t u t 
f . H a k u n t u k m e n d a p a t p e m b i n a a n d a n p e n d i d i k a n k o n s u m e n 
g . H a k u n t u k d i p e r l a k u k a n a t a u d i l a y a n i s e c a r a b e n a r d a n j u j u r s e r t a t i d a k 

d i s k r i r n i n a t i f 
h . H a k u n t u k m e n d a p a l k a n k o m p e n s a s i g a n t i r u g i d a n / a t a u p e n g g a n t i a n , 

a p a b i i a b a r a n g d a n / a t a u j a s a y a n g d i t e r i m a t i d a k s e s u a i d e n g a n p e r j a n j i a n 
a t a u t i d a k s e b a g a i m a n a m e s t i n y a 

i . H a k - h a k y a n g d i a t u r d a l a m k e t e n t u a n p e r a t u r a n p e r u n d a n g - u n d a n g a n 
l a i n n y a . 

D i s a m p i n g h a k - h a k d a l a m P a s a l 4 , j u g a t e r d a p a t h a k - h a k k o n s u m e n y a n g 

d i r u m u s k a n d a J a m pasaJ-pasaJ b e r k u t n y a , k h u s u s n y a d a l a m P a s a l 7 y a n g 

m e n g a t u r t e n t a n g k e w a j i b a n p e l a k u n u s a h a . K e w a j i b a n d a n h a k m e r u p a k a n 

a u t i n o x n i d a l a m h u k u m , s e h i n g g a k e w a j i b a n p e J a k u n u s a h a d a p a t d i l i h a t s e b a g a i 

h a k k o n s u m e n . 

S e l a i n h a k - h a k y a n g d i s e b u t k a n i t u , a d a j u g a h a k u n t u k d i l i n d u n g i d a r i 

a k i b a t n e g a t i v e p e r s a i n g a n c u r a n g . H a l i n i b e r a n g k a t d a r i p e r t i m b a n g a n , k e g i a t a n 
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i j a s m s y a n g itilnkiAnn p e n g u s a b a s e r i n g d i l a k u k a n t i d a k s e c a r a j u j u r , y a n g d a l a m 

i m i o i z D tiikmai dengpn t e n n i n o i o g i " p e r s a i n g a n c u r a n g " (unfair competition)?'^ 

D a l a m h u k u m p o s i t i f I n d o n e s i a , m a s a l a h p e r s a i n g a n c u r a n g ( d a l a m b i s n i s ) 

i m d i a f o r s e c a z a j c h u s u s p a d a P a s a l 3 8 2 h i s K i t a b U n d a n g - u n d a n g H u k u m P i d a n a . 

S e l a n j u t a y a s ^ a k 5 M a r e t 2000 diberlakukan j u g a U n d a n g - u n d a n g N o m o r 5 

T a h u n 1 9 9 9 t e n t a n g L a r a n g a n P r a k t i k M o n o p o l i d a n P e r s a i n g a n U s a h a T i d a k 

S c h a l . K j ^ e n t u a n - k j e l c n t u a D i n i s e s u n g g u h n y a d i p e r u n t u k k a n b a g i s e s a m e p e l a k u 

u s a i i a , l t d a k b a g j k o n s u m e n l a n g s u n g . K e n d a t i d e m i k i a n , k o m p e t i s i t i d a k s e h a t 

d i a n t a r a m e r e k a p a d a j a n g k a p a n j a n g p a s t i b e r d a m p a k n e g a t i f t i d a k s e h a t d i a n t a r a 

m e r e k a p a d a j a n ^ i a p a n j a n g p a s t i b e r d a m p a k n e g a t i f b a g i k o n s u m e n k a r e n a 

p i b a k y a n g d i j a d i k a n s a s a r a n r e b u t a n a d a l a h k o n s u m e n i t u s e n d i r i . D i s i n i l e t a k a r t i 

p e n t i n g m e n g a p a h a k i n i p e r l u d i k e m u k a k a n , a g a r t i d a k b e r l a k u p e p a t a h , d u a 

g a j a h b e r k e l a h i , p e l a n d u k m a t i d i t e n g a h - t e n g a h . 

A d a p u n m e n g e n a i k e w a j i b a n k o n s u m e n d i j e l a s k a n d a l a m P a s a l 5 U n d a n g -

u n d a n g N o m o r 8 T a h u n 1 9 9 9 t e n t a n g P e r l i n d u n g a n K o n s u m e n , y a k n i : 

a . M e m b a c a a t a u m e n g i k u t i p e t u n j u k i n f o n n a s i d a n p r o s e d u r p e m a k a i a n a t a u 

p e m a n f a a t a n b a r a n g d a n / a t a u j a s a , d e m i k e a m a n a n d a n k e s e l a m a t a n 

b . B e h t i k a d b a i k d a l a m m e l a k u k a n t r a n s a k s i p e m b e l i a n b a r a n g d a n / a t a u j a s a 

c . M e m b a y a r s e s u a i d e n g a n n i l a i t u k a r y a n g d i s e p a k a t i 

d . M e n g i k u t i u p a y a p e n y e l e s a i a n h u k u m s e n g k e t a p e r l i n d u n g a n k o n s u m e n 

s e c a r a p a t u t . 

him. 32 
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E Pcn^ertnn Peiaku Usaha, Hak Dan Kewajibannya 

Daiam P a s a l 1 a n g k a 3 U n d a n g - u n d a n g N o m o r 8 T a h u n 1 9 9 9 t e n t a n g 

P e r l i n d u n g a n K o n s u m e n d i s e b u t k a n p e l a k u u s a h a a d a l a h ; " s e t i a p o r a n g 

p e r o r a n g a n t r t a u baden u s e i t a , b a i k y a n g b e r b e n t u k b a d a n h u k u m m a u p u n b u k a n 

b t d z s v ^ r a k n s n . dvivakm. dan. b e r k e d u d u k a n a t a u m e l a k u k a n k e g i a t a n d a i a m 

w i l a y a h h u k u m R e p u b l i k I n d o n e s i a , b a i k s e n d i r i m a u p u n b e r s a m a - s a m a m e l a l u i 

p e r j a n j i a n m e n y e l e n g g a r a k a n k e g i a t a n u s a h a d a l a m b e r b a g a i b i d a n g e k o n o m i " . 

O a i a s n p e n j e l a s a n u n d a n g - u o d a n g y a n g t e r m a s u k d a l a m p e l a k u n u s a h a 

a d a l a h p e r u s a h a a n , k o o r p o r a s i , B U M N , k o p e r a s i , i m p o r t e r , p e d a g a n g , d i s t r i b u t o r 

d a n I a i n - l a i n . 

K a j i a n a t a s p e r l i n d i m g a n t e r h a d a p t e r h a d a p k o n s u m e n t i d a k d a p a t 

d i p i s a h k a n d a r i t e l a a h t e r h a d a p h a k - h a k d a n k e w a j i b a n p r o d u s e n . B e r d a s a r k a n 

Directive, p e n g e r t i a n " p r o d u s e n " m e l i p u t i ; ^ ^ 

\ . P i b a k y a n g m e a ^ t a s U k a n p r o d u k a k h i r b e r u p a b a r a n g - b a r a n g m a n u f a k t u r . 
M e r e k a i n i b e r t a n g g u n g j a w a b a t a s s e g a l a k e r u g i a n y a n g t i m b u l d a r i 
b a r a n g y a n g m e r e k a a d a r k a n k e m a s y a r a k a t , t e r m a s u k b i l a k e r u g i a n t i m b u l 
a k i b a t c a c a t o y a b a r a n g y a n g menipakan komponen dalam proses 
p r o d u k s i n y a 

2 . P r o d u s e n b a h a n m e n t a h a t a u k o m p o n e n s u a t u p r o d u k 
3 . S i a p a s a j a , y a n g d e n g a n m e m b u b u h k a n n a m a , m e r e k , a t a u p u n l a n d a - t a n d a 

l a i n p a d a p r o d u k m e n a m p a k k a n d i r i n y a s e b a g a i p r o d u s e n d a r i s u a t u 
b a r a n g . 

S e l a n j u t n y a P a s a l 3 a y a t ( 2 ) Direktive m e n y e b u t k a n b a h w a : s i a p a p u n 

y a n g n v e n g h n f o r s u a t a p r o d u k . k e l i o g k u n g a n E C a d a l a h p r o d u s e n . K e t e n t u a n i n i 

s e n g a j a d i c a n t u m k a n i m t u k m e l i n d u n g i k o n s u m e n d a r i k e m u n g k i n a n h a r u s 

m e n g g u g a t p r o d u s e n a s i n g ( y a n g p u s a t k e g i a t a n n y a ) d i l u a r l i n g k u n g a n E C . 

7Wd,hlro.41 
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K e t e n t u a n i n i m e n g h a r u s k a n i m f o r t i r y a n g m e n g i m f o r b a r a n g d a r i e k s p o r t i r 

b a h w a p i h a k e k s p o r t i r b e r t a n g g u n g j a w a b s e p e n u h n y a a t a s b a r a n g y a n g 

d i m a s u k a n E C . L e b i h l a n j u t l a g i , p e d a g a n g / p e n y a l u r y a n g m e n g e d a r k a n b a r a n g 

y a n g t i d a k j e l a s i d e n t i t a s p r o d u s e n n y a , b e r t a n g g u n g j a w a b a t a s b a r a n g t e r s e b u t . 

d e m i k i a n p u l a t a n g g u n g j a w a b p e n y a l u r / p e d a g a n g i n i t i m b u l a t a s b a r a n g y a n g 

d i i m p o r d a r i n e g a r a k e t i g a , t a p i t i d a k j e l a s i m p o r t i m y a . 

V S e b a g i a n b e s a r n e g a r a E C , t e l a h m e r a t i f i k a s i k o n v e n s i t e n t a n g j u r i s d i k s i , 

s e h i n g g a b e r d a s a r k a n P a s a l 5 a y a t ( 3 ) k o n v e n s i i n i , g u g a t a n a t a s product liability 

d a p a t d i a j u k a n k e p e n g a d i l a n y a n g j u r i s d i k s i n y a m e l i p u t i t e m p a t t i m b u l n y a 

k e r u g i a n . 

H a k - h a k p r o d u s e n d a p a t d i t e m u k a n a n t a r a l a i n f a k t o r - f a k t o r y a n g 

m e m b e b a s k a n p r o d u s e n d a r i t a n g g u n g j a w a b a t a s k e r u g i a n y a n g d i d e r i t a o l e h 

k o n s u m e n , m e s k i p u n k e r u s a k a n t i m b u l a k i b a t c a c a t p a d a p r o d u k , y a i t u a p a b i i a : 

(1) p r o d u k t e r s e b u t s e b e n a m y a t i d a k d i e d a r k a n 
( 2 ) c a c a t t i m b u l d i k e m u d i a n h a r i 
( 3 ) c a c a t t i m b u l s e t e l a h p r o d u k b e r a d a d i l u a r k o n t r o l p r o d u s e n 
( 4 ) b a r a n g y a n g d i p r o d u k s i s e c a r a i n d i v i d u a l t i d a u n t u k k e p e r l u a n p r o d u k s i 

( 5 ) c a c a t t i m b u l a k i b a t d i t a a t i n y a k e t e n t u a n y a n g d i t e t a p k a n o l e h p e n g u a s a . 

D i A m e r i k a S e r i k a t , f a k t o r - f a k i o r y a n g m e m b e b a s k a n p r o d u s e n d a r i 

t a n g g u n g j a w a b a t a s k e m g i a n y a n g d i d e r i t a o l e k o n s u m e n m e l i p u t i : 

(1) k e l a l i a n s i k o n s u m e n p e n d e r i t a 
( 2 ) p e n y a l a h g u n a a n p r o d u k y a n g t i d a k t e r d u g a p a d a s a a t p r o d u k s i d i b u a t 

(unforeseeable misuse) 
(3) l e w a t n y a j a n g k a w a k t u p e n u n l u t a n (daluarsa) y a i t u 6 ( e n a m ) t a h u n s e t e l a h 

p e m b e l i a n , a t a u 10 ( s e p u l u h ) t a h u n s e j a k b a r a n g d i p r o d u k s i 
( 4 ) p r o d u k p e s a n a n p e m e r i n t a b p u s a t ( f e d e r a l ) 
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( 5 ) fccmgim yms% t i m b u J ( f i e h a g i a D ) a idbaZ k d a l a i a n y a n g d i l a k u k a n o l e 
p n o d u s e n J a i n l i a i a n i kerja sama p r o d u k s i ( d i b e b e r a p a n e g a r a b a g i a n y a n g 
m e n ^ k i u ioin/ and several liability)?^ 

D a i a m P a s a l 6 U U N o . 8 l a h u n 1 9 9 9 P r o d u s e n d i s e b u t s e b a g a i p e i a k u 

u s a h a y a n g m e m p u n y a i h a k s e b a g a i b e r i k u t ; 

M bak iXBtak mencriroa pcmbayiun y a n g sesuai d e n g a n k e s e p a k a t a n 
m e n g e n a i k o n d i s i d a n n i l a i t u k a r b a r a n g dan/atau jasa yang SperdgtUigkai t 

b . h a k u n t u k m e n d a p a t p e r l i n d u n g a n h u k u m d a r i t i n d a k a n k o n s u m e n y a n g 
be/itikad tida b a i k 

^ c . h a k u n t u k m e l a k u k a n p e m b e l a a n d i r i s e p a t u t n y a d i d a l a m p e n y e l e s a i a n 
h u k u m s e n g k e t a k o n s u m c n 

A . W r . u r t t t i t T t W t n W c i i n a m a W i k apa ' tn^a \ c r i r a k r i s e c a r a h u k u m W n w a 
k e r u g i a n k o n s u m e n t i d a k d i a k i b a t k a n l e h b a r a n g d a n / a t a u j a s a y a n g 
d i p e r d a g a n g k a n 

e . h a k - h a k y a n g c h a l u r d a i a m k e t e n t u a n p e r a t u r a n p e m n d a n g - u n d a n g a n . 

A d a p u n d a J a m PasaJ 7 d i a t u r k e a j i b a n p e J a k u u s a l i a , s e b a g a i b e r i k u t : 
a. b e r i t i k a d b a i k d a l a m m e l a k u k a n k e g i a t a n u s a h a n y a 
b . m e m b e r i k a n i n f o r m a s i y a n g b e n a r , j e l a s d ; m j u j u r m e n g e n a i k o n d i s i d a n 

J a m i n a n b a r a n g d a n / a t a u j a s a s e r t a m e m b e r i p e n j e l a s a n p e n g g t u u i a n , 
p e r b a i k a n d a n p e m e l i h a r a a n 

c m e m p e r J a k u k a n a t a u m e i a y a n i k o n s u m e n s e c a r a b e n a r d a n j u j u r s e r t a t i d a k 
<tisIaxm«\atiC 

d . m e n j a m i n m u t u b a r a n g d a n / a t a u j a s a y a n g d i p r o d u k s i d a n / a t a u 
d i p e r d a g a n g k a n b e r d a s a r k a n k e t e n t u a n s t a n d a r m u t u b a r a n g d a n / a t a u j a s a 
y a n g b c r i a k u 

e . m e m b e r i k e s e m p a t a n k e p a d a k o n s u m e n u n t u k m e n g u j i d a n / a t a u m e n c o b a 
b a r a n g d a n / a l a u j a s a t e r t e n t u s e r t a m e m b e r i j a m i n a n d a n / a t a u g a r a n s i a t a s 
b a r a n g y a n g d i b u a t d a n / a t a u y a n g d i p e r d a g a n g k a n 

f . m e m b e r i k o n f e n s a s i , g a n t i r u g i d a / a t a u p e n g g a n t i a n a t a s k e r u g i a n a k i b a t 
p e n g g u n a a n , p e m a k a i a n d a n p e m a n f a a t a n b a r a n g d a n / j a s a y a n g 
d i p e r d a g a n g k a n 

g . m e m b e r i k o n p e n s a s i g a n t i r u g i d a n / a t a u p e n g g a n t i a n a p a b i i a b a r a n g 
d a n / a t a u j a s a y a n g d i t e r i m a a t a u d i m a n f a a t k a n t i d a k s e s u a i d e n g a n 
p e r j a n j i a n . 

D a l a m U U P K . p e l a k u u s a i i a d i w a j i b k a n b e r i t i k a d b a i k d a l a m m e l a k u k a n 

k e g i a l a n u s a h a n y a , s e d a n g k a b a g i k o n s u m e n d i w a j i b k a n b e r t i t i k a d b a i k a a l a m 

m e l a k u k a n t r a n s a k s i p e m b e l i a n b a r a n g d a n / a u i a j i i s a . 

'ibid, hlra. 42 
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Daiam UUPK lampak bafawa iliJcad baik lebih ditekankan pada pelaku 
usaha, karcna meJipuli semua tabapan dalam melakukan kegiatan usahanya, 
Frhtnecff dapat diaitikan bahwa kewajiban pelaku usaha untuk beritikad baik 
dimuJai sejak barang dirancang/diproduksi sampai pada tahap puma 
penjualan, sebaliknya konsumen hanya diwajibkan bertitikad baik dalam 
mplalfukan Iransaksi pemheban barang dan/atau jasa. >Jas> '2m itmtu saja 
disebabkan oleh kemungkinan terjadinya kerugian bagi konsumen dimulai 
scja barang dirancang/diproduksi oleh produsen ( p e l ^ u usaha), sedangkan 
hagi konsurricn, kcrrrang^kmarz xiitrak dapetl Tncragikan prodoscm rrniliai pada 
saa melakukan transaksi dengan produsen.^' 

Tentang kewajiban kedua pelaku usaha yang memberikan informasi yang 

benat, jeJas dan jujur mengenai kondisi dan jaminan barang dan/alau jasa serta 

memberi penjelasan pengunaan, perbaikan, dan pemeliharaan disebabkan karena 

ixr&amasi di samping merupakan bak konsumen, juga karena ketiadaan informasi 

yang tidak memadai dari pelaku usaha merupakan salah satu jenis cacat produk 

(cacat informasi) yang akan sangat merugikan konsumen. 

Pentingnya penyampaian informasi yang benar terhadap konsumen 

mengenai suatu produk, agar konsumen tidak salah terhadap gambaran mengenai 

suatu produk tertentu. Penyampaian informasi terhadap konsumen tersebut dapat 

berupa representasi, penngatan, maupun yang berupa instruksi. 

Diperlukan representasi yang benar terhadap suatu produk, karena salah 

satu penyebab teijadinya kerugian terhadap konsumen adalah teijadinya 

misrepresentasi terhadap produk tertentu. Kerugian yang dialami oleh konsumen 

di Indonesia dalam kaitannya dengan misrepresentasi banyak disebabkan karena 

tergiur oleh iklan-iklan atau brosur-brosur produk tertentu, sedangkan iklan atau 

brosur tersebut tidak selamanya memuat informasi yang beniir karcna pada 

"Ahmadi Mim dan Sutarman Yodo, Hukum P e r l i n d i m g a n Konsumen, Rajawali Pars, 
Jakarta, 2004, him. 54-55 
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H m i i m n y a J i a n y a m e n i n j o J k a n k d e b i h a n p r o d u k y a n g d i p r o m o s i k a n , s e b a l i k n y a 

k e J e m a f a a n p r o d u k t e r s e b u t d i t u t u p i . 

P e n n g a t a n i n i s a n g a t p e n t m g d e n g a n i n s t r u k s i p e n g g u n a a n s u a t u p r o d u k 

y a n g m e r u n a k a n i n f o r m a s i b a g i k o n s u m e n , w a l a u p u n k e d u a n y a m e m i l i k i f u n g s i 

y a n g b e r b e d a y a i l u i n s k t i i k . s i t e r u t a m a t e i a h d i p e r h i t u n g k a n u n t u k m e n j a m i n 

e f i s i e n s i p e n g g u n a a n p r o d u k , s e d a n g p e r i n g a t a n d i r a n c a n g u n t u k m e n j a m i n 

k e a m a n a n p e n g g m w a n p r o d u k . P e n n g a t a n y a n g m e r u p a k a n b a g i a n d a r i p e m b e n a n 

i n h z r m a s i k e p a d a k o n s u m e n i n i m e r u p a k a n p e l e n g k a p d a r i p r o s e s p r o d u k s i . 

P e r i n g a t a n y a n g d i b e r i k a n k e p a d a k o n s u m e n i n i m e m e g a n g p e r a n a n p e n t i n g 

d a i a m k a i t a n d e n g a n k e a m a n a n s u a t u p r o d u k . D e n g a n d e m i k i a n p a b r i k a n 

^ i r o d u s e n p e m b u a t w a j i b m e n y a m p a i k a n p e r i n g a t a n k e p a d a k o n s u m e n ) . H a l i n i 

b e r a r t i b a h w a t u g a s p r o d u s e n p e m b u a t t e r s e b u t t i d a k b e r a k h i r h a n y a d e n g a n 

m e n e m p a t k a n s u a t u p r o d u k d a i a m s i r k u l a s i . P r o d u k y a n g d i b a w a k e p a s a r t a n p a 

petunjuk c a r a p e m a k a i a n d a n p e r i n g a t a n a t a u p e t u n j u k d a n p e r i n g a t a n y a n g 

s a n g a t k u r a n g / t i d a k m e m a d a i m e n y e b a b k a n s u a t u p r o d u k d i k a t a g o r i k a n s e b a g a i 

p r o d u k y a n g c a c a t i n s t r u k s i . H a l i n i b ^ l a k u b a g i p e r i n g a t a n s e d e r h a n a , m i s a l n y a 

" s i m p a n d i i u a r j a n ^ c a u a n a n a k - a n a k " d a n b e r l a k u p u l a t e r h a d a p p e r i n g a t a n 

m e n g e n a i e f e k s a m p i n g s e t e l a h p e m a k a i a n s u a t u p r o d u k t e r t e n t u . P e r i n g a t a n 

d e m i k i a n m a u p u n p e t u n j u k - p e t u n j u k p e m a k a i a n h a r u s d i s e s u a i k a n d e n g a n s i f a t 

p r o d u k d a n k e l o m p o k p e m a k a i . 

S e l a i n p e r i n g a t a n , i n s t r u k s i y a n g d i t u j u k a n u n t u k m e n j a m i n e f i s i e n s i 

p e n g g u n a a n p r o d u k j u g a p e n t i n g u n t u k m e n c e g a h t i m b u l n y a k e r u g i a n b a g i 

k o n s u m e n . P e n c a n t u m a n i n f o r m a s i b a g i k o n s u m e n y a n g b e r u p a i n s t r u k s i a t a u 
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a g a r p r o d u k n y a tidak d i a n g g a p c a c a t ( k a r e n a k e t i a d a a n i n f o r m a s i a t a u i n f o r m a s i 

yang tidak memadai). S e f a a l i k n y a k o n s u m e n b e r k e w a j i b a n u n t u k m e m b a c a , a t a u 

Enengilctiti petmjvk informal d a n p r a s e d u r p e m a k a i a n a t a u p e m a n J a a l a n b a r a n g 

d a n / a t a u j a s a , d e m i k e a m a n a n d a n k e s e l a m a t a n . 

V 



BAB. I l l 

PEMBAHASAN 

A. & A i r 4 a A ^ K m a n m c n Sebagai Penggnna Jasa Teiepon Dalam Klausula 

Baku Oi Rekening Teiepon 

H a k k o n s u m e n b a i k p e n g g u n a j a s a a t a u p u n b a r a n g d i a t u r d a l a m P a s a l 4 

Uqdang-uzuiang N o m o r 8 T a h u n 1999 l e n t a n g P e r l i n d u n g a n K o n s u m e n , y a i t u : 

L Hak alas kenyamanan, keamanan, k e s e l a m a t a n d a l a m 
m e n g k o n s u m s i b a r a n g d a n / a t a u j a s a 

2. H a k u n t u k m e m i l i h b a r a n g d a n / a t a u j a s a s e r t a m e n d a p a t b a r a n g 
dan/atau jasa 

3 . H a k a t a s i n f o r m a s i y a n g b e n a r , j e l a s d a n j u j u r m e n g e n a i k o n d i s i 
a t a u j a m i n a n b a r a n g d a n / a t a u j a s a 

4. H a k u n t u k d i d e n g a r p e n d a p a t d a n k e V o h a n n y a a t a s b a r a n g d a n i a t a u 
j a s a d i g u n a k a n 

5 . H a k u n t u k m e n d a p a t k a n a d v o k a s i , p e r l i n d u n g a n d a n u p a y a 
p e n y e l e s a i a n s e n g k e t a p e r l i n d u n g a n d a n u p a y a p e n y e l e s a i a n 
s e n g k e t a p e r l i n d u n g a n k o n s u m e n s e c a r a p a t u t 

6. H a k i i n t u k m e n d a p a t k a n p e m b i n a a n d a n p e n d i d i k a n k o n s u m e n 
7 . H a k u n t u k d i p e r l a k u k a n a t a u d i l a y a n i s e c a r a b a n a r 
8 . H a k u n t u k m e n d a p a t k a n k o m p e n s a s i , g a n t i r u g i d a n / a t a u 

p e n g g a n t i a n a p a b i i a b a r a n g d a n / a t a u j a s a y a n g d i t e r i m a l i d a k 
s e s u a i d e n g a n p e r j a n j i a n a t a u t i d a k s e b a g a i m a n a m e s t i n y a . 

H a k - h a k di a i a & h e d a k u yiaia. t ^ h a d a p p e o g g p n a j a s a telepou. f^edangk^arc 

k l a u s u l a b a k u y a n g t e r d a p a t d i b a l i k r e k e n i n g p e m b a y r a n t e i e p o n s e h u b u n g a n 

d e n g a n p e m b a y a r a n t e i e p o n a d a l a h s e b a g a i b e r i k u t : 

1. M a s a p e m a k a i a n t e i e p o n a d a l a h 1 ( s a t u ) b u l a n t a k w i n y a i t u t a n g g a l 1 
s a m p a i d e n g a n a k h i r s u a t u b u l a n 

2 . M a s a p e m b a y a r a n a d a l a h d a r i t a n g g a l 6 s a m p a i t a n g g a l 2 0 b u l a n 
heiikutnya 

3 . P e l u n a s a n s e t e l a h t a n g g a l 2 0 m a s a p e m b a y a r a n d i k e n a k a n d c n d a : 
a . K c t e r l a m b a l a n 1 s .d 1 0 h a r i , d c n d a R p 5 . 0 0 0 , - t i d a d i i s o l i r 
b . K e t e r l a m b a l a n \ \ s . d 4 0 h a i i , d c n d a 2 0 % d a r i t o t a l t a g i h a n , 

m i n i m a l s e b e s a r R p 1 0 . 0 0 0 , - d a n p a d a s a a t k e t e r l a m b a t a n t e r s e b u t 
t e i e p o n d i i s o l i r outgoing ( t i d a k d a p a t m e m a n g g i l ) 

3 5 
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c K c t e r i a m b a t a n 41 s . d 7 0 h a r i , d e n d a 5 % d a r i t o t a l t a g i h a n , 
minimal s e b e s a r R p } 5.000,- dan p a d a k e t e r l a m b a t a n t e r s e b u t 
teiepon diisolir outgoing (tidak dapat m e m a n g g i l ) 

d . K e t e r l a m b a t a n 7 1 s .d 3 b u l a n , d e n d a 5 0 % d a r i b i a y a p a s a n g baru, 
s t a t u s t e i e p o n d i i s o l i r t o t a l . 

e, KelerXambatan lebih daii 3 bulan dikensdcan b/ay pasang baru dan 
s t a t u s t e i e p o n d i c a b u t s e r t a w a j i b m e l u n a s i s e l u r u h t u n g g a k a n y a n g 
a d a . 

4 . V V n t d s . m c n g c t z f r i m b e s a m y a r ^ c n i n g t a g ' i b a n t e i e p o n s c b c i u m m c i a i c i i k a i i 
p e m b a y a r a n , s i l a h k a n m e n g h u b u n g i 1 0 8 . 

Dari u r a i a n d i a t a s , d ^ > a t d i l i h a t b a h w a h a n y a b e b e r a p a h a k s a j a y a n g t e l a h 

d i p e r o i e b J c D n s u m e n p e n g g u n a j a s a t e J e p o n d a J a m m e m b e r l a k u k a n k J a u s u J a b a k u 

d i r e e k i n g t e i e p o n . M a s a l a h i n f o r m a s i y a n g b e n a r , j e l a s d a n j u j u r m e r u p a k a n h a l 

y a n g p a l i n g p o k o k d a n u t a m a d a l a p e r l i n d u n g a n k o n s u m e n p e n g g u n a j a s a t e i e p o n . 

i n f o r m a s i y a n g t i d a k j e J a s d a n tidsk j u j u r d a p a t m e r u g i k a n d i r i k o n s u m e n s e b a g a i 

p e n g g u n a j a s a t e i e p o n . D i b a w a h i n i a k a n d i b a h a s b e b e r a p a h a k - h a k k o n s u m e n 

y a n g s e s u a i d e n g a n P a s a l 4 U n d a n g - u n d a n g P e r l i n d u n g a n K o n s u m e n . 

/. Hak atas kenyamanan, keamanan, keselamatan dalam mengkonsumsi 

barang dan/atau j a s a 

Hak u n t u k m e m p e r o i a i i k e a m a n a n m i p e n t m g d i t e m p a t k a n p a d a 

k e d u d u k a n u t a m a k a r e n a s e l a m a b e r a b a d - a b a d b e r k e m b a n g s u a t u f a l s a f a h b e r p i k i r 

b a h w a k o n s u m e n a d a l a h p i h a k y a n g w a j i b b e r h a t i - h a t i , b u k a n p e l a k u u s a h a . 

F a l s a f a h y a n g d i s e b u t coveat emptor {let the buyer beware) i n i , m e n c a p a j 

p u n c a k n y a p a d a a b a d k e 1 9 . s e i r i n g b e r k e m b a n g n y a d e n g a n p a h a m n a s i o n a l -

i i n d i v i d u a l i s m e d i A m e r i k a S e r i k a t . D a l a m p e r k e m b a n g a n n y a k e m u d i a n , p r i n s i p 

y a n g m e r u g i k a n k o n s u m e n i n i t e l a h d i t i n g g a l k a n . 

^*Shidarta, Hukum P e r l i n d u n g a n Konsumen I n d o n e s i a , Grasindo, Jakarta, 2009, him. 18 
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Bcnkist i n i a k a n d i j e J a s k a n c o n t o h k a s u s y a n g b e r h u b u n g n d e n g a n 

p e J a n g g a i a n h a k yang d i J ! a k u k a n olch p e l a k u u s a h a ( P T . T e l k o m ) k e p a d a 

k o n s u m e n s e b a g a i p e n g g u n a j a s a t e l p o n . ^ ' S e b e l u m t e m y a t a t a g i h a n n y a 

m c m i x m ^ c a k , s q a k a w a J N o v e m b e r 2000 p e s a w a t t e i e p o n n o m o r 4 9 2 9 1 2 s e r i n g 

herdeiinjg. Padahal peringptan semacam itu b i a s a n y a h a n y a m u n c u l j i k a p e s a w a t 

i t u y a n g m e n e l e p o n n i k a n m e n e r i m a . K a r e n a n y a m u n c u l d u g a a n o u l a t e l e p o n n y a 

m e i p a n g rtiniri. X > i 5 . S i i s i y a i ] t o w a r g p p e r u m a h a n P u r w o m a r t i n i B / 0 1 , K a l a s a n , 

S i e m a n mcngymukakan hal itu k e p a d a B a m a s d i k a n t o r R e d a k s i B e m a s M i n g g u 

( 1 1 / 2 ) . S e b e l u m n y a d i t a w a r k a n a k i b a t t a g i h a n t e i e p o n m e m b e n g k a k h i n g g a 

m c n c a p a i s e b e s a r R p 2 5 J u t a s e l a m a 3 b u l a n s e j a k D e s e m b e r 2 0 0 0 h i n g g a 

Februari 2001, Drs S u s i y a n t o ( 4 1 ) J u m ' a t ( 9 / 2 ) s i n a g m e n g a d u k e p a d a P o l d a D I Y . 

P e n g a d u a n k o r b a n d i l e n g k a p i d e n g a n b u k t i t a g i h a n r e k e n i n g t e i e p o n n o m o r 

4 9 2 9 1 2 ( B e m a s 1 0 / 2 ) . M e n u r u t S u s i y a n t o , p a d a t a n g g a l 7 D e s e m b e r 2 0 0 0 , i a 

m e m b a y a r r e k e n i n g t e i e p o n . T a g i h a n n y a m e n c u r i g a k a n b i a s a n y a a n t a r a Rp 

2 6 . 0 0 0 , - h i n g g a R p 4 6 . 0 0 0 , - t i b a - t i b a m e m b e n g k a k m e n j a d i p 1 5 2 . 1 0 0 , - . S e t e l a h 

d i h a y a r d a n m e n d a p a t phnf out t c m y a t a b a n y a k n o m o r y a n g t i d a k d i k e n a l n y a d a n 

i a b e s e r t a k e l u a r g a m e r a s a t i d a k p e m a h m e n g u b u n g i n o m o r - n o m o r i t u . P a d a 8 

D e s e m b e r k a m i m e n g a j u k a n k e b e r a t a n k e T e l k o m a r e a K a l a s a n s e c a r a t e r t u l i s , 

n a m u n b e l u m d a p a t t i n d a k a n a n t i s i p a t i f . B a h k a n p a d a 1 0 J a n u a r i 2 0 0 1 k a m i 

h i ' n r i a k m e m b a y a r r e k e n i n g t e J e p o n t e m y a t a j u m J a h t a g i h a n n y a m e m b e n g k a k 

m e n j a d i h a m p i r 2 1 j u t a " u j a m y a " . T e m y a t a i a p u n m e n g a j u k a n s u r a l p e m y a t a a n 

k e b e r a t a n ( C P i ) k e k a n t o r T e l k c u n D r i v e I V d i K o t a b a r u . D a n p a d a s a a t i t u 

^hnp://wvvw. indomedia.com/bernas/022001 /12/ulama/12met3 .lum 

http://indomedia.com/bernas/02200


3 8 

d i l a f c u i a n i s o i i r o J e l i P T , T e l k o m . N a m u n t e m y a t a p a d a 7 F e b r u a r i 2 0 0 1 m a s i h a d a 

t a g i h a n Rp 3350^000,-^ kbib, Pada 8 F e n b r u a r i s a m b u n g a n n y a k e p a d a P T 

T e l k o m a r e a K a l a s a n b e s e r t a t e k n i s i m e m e r i k s a r u m a h n y a . S e t e l a h d i t e U l i , 

d t d a p a t i k a b e l y a n g totupas d a n t e r d a p a t b e k a s j e p i l a n , i l u b e r a r t i p e n c u r i a n 

p u i s a . Kaceoa i t u , k a t a S u s i y a n t o p a d a 9 F e b r u a r i 2001 ia m e J e p o r k a n p e r i s t i w a 

i t u k e p a d a P o l d a D I Y . L a n g k a h i t u d i t e m p u h n y a b i s a d i u s u t d a n i a s e b a g m r a k y a t 

k e c j l b i s a m e n d a p a t k a n p e r l i n d u n g a n . ' ^ 

BribaqgsL yesssggsssa. j a s a . t e i e p a u . b e r d a s a r k a r t h a k d l a t a s p e d u . k e a m a n a n 

d a n k e n y a m a n a n s e l a m a m e n g g u n a k a n a t a u m e m a n f a a t k a n t e i e p o n s e b a g a i m e d i a 

k o n t a n i k a s i . B a g a i m a n a k o n s u m e n b i s a m e n d a p a t k a n k e n y a m a n a n k a l a u p u l s a 

r e k e m n g t e J e p o n d e n g a n j u m l a h y a n g b e s a r . P a d a h a l m e r e k a t i d a k m e r a s a 

m e n g g u n a k a n p u l s a s e b a n y a k i t u . S e h a r u s n y a T e l k o m s e b a g a i p e l a k u u s a h a 

m e m p e r i i a t i k m i h a k - h a k k o n s u m e n a g a r h u b u n g a n a n t a r a p e i a k u u s a h a d e n g a n 

k o n s u m e n m e n j a d i s e i m b a n g . T e t a p i T e l k o m t i d a k m a u d e n g a n k e a d a a n y a n g 

s e p e r t i i t u . s e h a r u s n y a T e l k o m m e m e r i k s a a p a k a h a d a k e s a l a h a n t e k n i s y a n g 

m e n y e b a b k a n p e m b a y a r a n t e r l z d u m a h a l . A k i b a t p e m b a y a r a n y a n g t e r l a l u m a h a l 

a k h i r n y a k o n s u m e n t i d a k m a u m e m b a y a r b i a y a r e k e n i n g t e l e p o n n y a , d e n g a n 

d e m i k i a n s e c a r a o t o m a t i s t e i e p o n m e r e k a t e r i s o l i r . K e n y a m a n a n u n t u k 

b e r i b o m m i i k a s i p u o a k h i r n y a t e r g a n g g u a k i b a t d a r i p e n g i s o l i r a n t e r s e b u t . 

^°ht tp : / /www. indomed ia . cQm/bemas / 0220Q2 / l 2 /UTAMA / 12me t3 . h tm 

http://www.indomedia.cQm/bemas/0220Q2/l2/UTAMA/12met3.htm
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b e r p a c u u n t u k m e n i n g k a t k a n k u a l i t a s d a n m e l a k u k a n e f i s i e n s i s e h i n g g a 
k o n s u m e n s a n g a t d i r u g i k a n . ' ^ 

3. Hak untuk mendapatkan informasi y a n g benar, j e l a s d a n jt^/ar mengemfi 

kondisi atauJaminan barang dan/atau Jasa 

S e t i a p p r o d u k y a n g d i p e r k e n a n k a n k e p a d a k o n s u m e n h a r u s d i s e r t a i 

i n f o r m a s i y a n g b e n a r . I n f o n n a s i i n i d i p e r l u k a n a g a r k o n s u m e n t i d a k s a m p a i 

m e m p u n y a i g a m b a r a n y a n g k e l i r u a t a s p r o d u k b a r a n g d a n j a s a . I n f o r m a s i i n i 

d a p a t d i s a m p a i k a n d e n g a n b e r b a g a i c a r a , s e p e r t i l i s a n k e p a d a k o n s u m e n , m e l a l u i 

i k l a n d i b e r b a g a i m e d i a a t a u m e n c a n t u m k a n d a l a m k e m a s a n p r o d u k ( b a r a n g ) . ' ' 

S e p e r t i h a i n y a d a l a m b u k l i p e m b a y a r a n r e k e n i n g l e l e p o n , d i h a i i k huki) 

t e r s e b u t t e r d a p a t k e t e n t u a n p e m b a y a r a n y a n g b e r u p a k l a u s u l a b a k u y a n g s i f a t n y a 

s e p i h a k . P i h a k T e l k o m w a j i b m e n j e l a s k a n i n f o r m a s i y a n g b e n a r mengcnsd 

k l a u s u l a b a k u t e r s e b u t , h a l i n i b e r t u j u a n a g a r t i d a k a d a l u n l u J a n dbiomudian b a n 

oleh pibak k o n s u m e n . P a d a k e t e n t u a n N o . l d i j e l a s k a n b a h w a m a s a p e m a k a i a n 

t e i e p o n a d a l a h 1 b u l a n t a k w i n y a i t u t a n g g a l 1 s a m p a i dengan a k h i r s a t u b u l a n , 

s e d a n g k a n p a d a k e t e n t u a n n o m o r d u a d i j e l a s k a n h a h w a m a s a pembayaran dan 

t a n g g a l 6 s a m p a i d e n g a n t a n g g a l 2 0 b u l a n b e r i k u t n y a . H a l i n i t e r l i b a t b a h w a d i 

d a l a m p e n c a n t u m a n k l a u s u l a b a k u t e r s e b u t t e r d a p a t k e t i d a k t e g a s a n dan k e t i d a k 

s i n k r o n a n a n t a r a m a s a p e m a k a i a n d e n g a n m a s a pembayaran. Begitu juga pada 

k e t e n t u a n n o m o r 3 p o i n t ( a ) d i j e l a s k a n b a h w a p e l u n a s a n s e t e l a h t a n g g a l 2 0 m a s a 

p e m b a y a r a n d i k e n a k a n d e n d a k e t e r l a m b a t a n 1 s .d 1 0 h a r i , d e n d a R p 5 . 0 0 0 , - tidak 

"̂̂ Aiinisa Y, Kepedulian I b u R u m a h Tangga T e r h a d a p H a k - h a k Konsumen D a l a m 
Mengkonsumsi B a r a n g (makan) D i k o t a m a d y a Palembang (Kajian T e r h a d a p U U N o . 8 Tahun 1 9 9 9 
(emang Per/iWungan Konsumen) ,h\ss\. 47 

"shidarta, Op. Cit, him. 19 
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dusoiir. T c m y a t a P T . T e l k o m t i d a k j u j u r s e m c s t i n y a t e i e p o n t e r s e b u t t i d a k 

d i i s o l i r , n y a t a n y a d i i s o l i r s a m p a i s e p u l u h h a r i . 

K e t e n t u a n K l a u s u l a b u k u n o m o r 1 s a m p a i d e n g a n 3 t e l a h b e r t e n t a n g a n 

d e n g a n P a s a l 1 8 a y a t ( 1 ) y a n g b e r b u n y i : 

Peiakjj usaba d a i a m m c n a w a r k a n b a r a n g d a n / a l a u j a s a y a n g d i t u n j u k k a n 
u n t u k d i p e r d a g a n g k a n d i l a r a n g m e m b u a t a t a u m e n c a n t u m k a n k l a u s u l a b a k u 
p a d a s e t i a p d o k u m e n d a n / a t a u p e r j a n j i a n a p a b i i a : 

a . Menyalakan pengabhao tanggung jawab p e l a k u usaba 
^ b . M e n y a t a k a n b a h w a p e l a k u u s a h a b e r h a k m e n o l a k p e n y e r a h a n 

k e m b a l i b a r a a n g y a n g d i b e i i k o n s u m e n 
e . M e n y a t a f c s m W r w a -pc t eAm xcsztta b c i h c a k m e n c A a i s . T i Y C T y e i a h i i j a n 

k e m b a l i u a n g y a n g d i b a y a r k a n a t s b a r a n g d a n / a t a u j a s a y a n g d i b e i i 
o l e h k o n s u m e n 

( t M e n y a t a k a n p e m b e n a n k u a s a d a r i k o n s u m e n k e p a d a p e l a k u u s a h a , 
b a i k s e c r a l a n g s u n g a t a u p u n t i d a k l a n g s u n g u n t u k m e l a k u k a n 
s e g a l a t i n d a k a n s e p i h a k y a n g b e r k a i t a n d e n g a n b a r a n g y a n g d i b e i i 
o l e h k o n s u m e n s e c a r a a n g s u r a n 

e. M e n g a t u r p r i h a l p e m b u k t i a n a t a s h i l a n g n y a k e g u n a a n b a r a n g a t a u 
p e m a n f a a t a n j a s a y a n g d i b e i i o l e h k o n s u m e n 

f . M e m b e r i h a k k e p a d a p e l a k u u s a h a u n t u k m e n g u r a n g i m a n f a a t j a s a 
a t a u m e n g u r a n g i h a r t a k e k a y a a n k o n s u m e n y a n g m e n j a d o o b j e k 
j u a l b e U j a s a 

g . M e n y a t a k a n t u n d u k n y a k o n s u m e n p a d a p e r a t u r a n y a n g b e r u p a 
a t u r a n b a r u , t a b a h a n , l a n j u t a n d a n / a t a u p e n g u b a h a n l a n j u t a n y a n g 
dibuat sepihak oleh pelaku usaha d a l a m m a s a k o n s u m e n 
m e m a n f a a t k a n j a s a y a n g d i b e l i n y a 

h . M e n y a t a k a n b a h w a k o n s u m e n m e m b e r i k u a s a p a d a p e l a k u u s a h a 
u n t u k p e m b e b a n a n h a k t a n g g u n g a n , h a k g a d a i a t a u h a k j a m i n a n 
t e r h a d a p b a r a n g y a n g d i b e i i o l e h k o n s u m e n s e c a r a a n g s u r a n . 

J i k a i n f o r m a s i t e r s e b u t m e m u a t i n f o r m a s i y a n g t i d a k b e n a r , m a k a 

p e r b u a t a n i t u m e m e n u h i k r i t e r i a k e j a h a t a n y a n g l a z i m y a i t u fraudulent 

misrepresentation. B e n t u k k e j a h a t a n i n i d i t a n d a i o l e h : 

J , P e m a k a i a n p e m y a t a a n y a n g j e i a s - j e l a s s a l a h (false statement), s e p e r t i 

m e n y e b u t k a n d i r i t e r b a i k t a n p a i n d i k a t o r y a n g j e l a s 
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Z Pemyalaan y a n g m e n y e s a t k a n (mislead), m i s a i n y a m e n y e b u t k a n a d a n y a 

k h a s i a t t e r t e n t u , p a d a h a l t i d a k . 

H a k u n t u k m e n d a p a t k a n i n f o r m a s i P r o f . H a n s W . M i c k l i z , s e o r a n g a h l i 

h u k u m k o n s u m e n d a r i J e r m a n , d a i a m c e r a m a h d i J a k a r t a , 2 6 - 3 0 O k t o b e r 1 9 9 8 

m e m h e d a k a n k o n s u m e n b e r d a s a r k a n h a k i n i . I a m e n y a t a k a n s e b e l u m k i t a 

m e l a n g k a h l e b i h d e t a i l d a l a m p e r l i n d u n g a n k o n s u m e n , t e r l e b i h d a h u l u h a r u s a d a 

p d S d u i a a n p c i s e p s i f r n t a n g t i p e k o n s u m e n y a n g a k a n m e n d a p a t k a n p e r l i n d u n g a n . 

M e z m m t n y a , s e c a r a g a r i s b e s a r d a p a t d i b e d a k a n d u a t i p e k o n s u m e n , y a i t u 

k o n s u m e n t e r i n f o r m a s i d a n k o n s u m e n y a n g t i d a k t e r i n f o r m a s i . C l r i - c i r i . p e r t a m a 

a n t a r a l a i n : 

1 . Mcnnhki t i n g k a t p e n d i d i k a n tertentu 

2. M e m p u n y a i s u m b e r d a y a e k o n o m i y a n g c u k u p , s e h i n g g a d a p a t b e t p e r a n 

d a i a m e k o n o m i p a s a r 

3 . L a n c a r b e r k o m u n i k a s i . 

D e n g a n m e m i l i k i t i g a p o t e n t i , k o n s u m e n j e n L s i n i m a m p u b e r t a n g g u n g 

j a w a b d a n r e l a t i f t i d a k m e m e r l u k a n p e r l i n d u n g a n t i p e k o n s u m e n k e d u a - r a e m i U V V 

c i r i - c i r i a n t a r a l a i n : 

1 . K u r a n g b e r p e n d i d i k a n 

2 . T e r m a s u k k a t a g o r i k e l a s m e n e n g a h k e b a w a h 

3 . T i d a k l a n c e r b e r k o m u n i k a s i 

K o n s u m e n j e n i s i n i p e r l u d i l i n d u n g i , d a n k h u s u s n y a m e n j a d i t a n g g u n g . 

j a w a b n e g a r a u n t u k m e m b e r i k a n p e r l i n d u n g a n . ' ' * 

^Hhid, him. 20 
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S e b a g a i k o n s u m e n j a s a t e i e k o m u n i k a s i , a p a b i i a t e r l a m b f l t m e l a k s a n a k a n 
k e w a j i b a n m e m b a y a r r e k e n i n g t e i e p o n s e t i a p b u l a n n y a , m a k a a k a n 
m e n d a p a t k a n s a n k s i s e p e r t i y a n g d i a t u r d a l a m k l a u s u l a b a k u y a n g t e r d a p a t 
d i b a l i k b u k t i p e m b y a r a n r e k e n i n g t e i e p o n . S e b a l i k n y a u n t u k m e n d a p t k a n 
h a k - h a k n y a , a t a u a p a b i i a P T . T e l k o m s e b a g a i p r o d u s e n w a n p r e s t a s i , b e l u m 
a d a i n f o r m a s i m e k a n i s m e y a n g m e m a d a i , t g i d a k d i j e l a s k a n a p a y a n g h a r u s 
d i l a k u k a n k o n s u m e n s e k a i i g u s s a n k s i ^ a y a n g a k a n d i j a t u h k a n k e p a d a 
p r o d u s e n a p a b i i a t i d a k m e n i n d a k l a n j u t i k e l u h a n k o n s u m e n . U n t u k 
m e n d a p a t k a n i n f o r m a s i y a n g j e l a s , T e l k o m t e l a h m e n y e d i a k a n f a s i l i l a s 
b e b a s p u l s a 1 1 . T e t a p i t i d a k a d a j a l a n k e l u a r , a p a y a n g h a r u s d i l a k u k a n 
k o n s u m e n b i l a m e n g h u b u n g i 1 1 7 s a j a s u s a h . ' ' 

D e n g a n p e n g g u n a a n t e k n o l o g i t i n g g i d a l a m m e k a n i s m e p r o d u k s i b a r a n g 

d a n / h t a u J a s a a k a n m e n y e b a b k a n m a k i n b a n y a k n y a i n f o r m a s i y a n g h a r u s d i k u a s a i 

o l e h masy2irakat k o n s u m e n . A d a l a h m u s t a h i l m e n g h a r a p k a n s e b a g i a n b e s a r 

k o n s u m e n m e m i l i k i k e m a m p u a n d a n k e s e m p a t a n a k s e s i n f o r m a s i s e c a r a s a m a 

b e s a m y a . A p a y a n g d i k e n a l d e n g a n c o n s u m e r i g n o r a n c e , y a i t u k e t i d a k m a m p u a n 

k o n s u m e n m e n e r k a i n f o r m a s i a k i b a t k e m a j u a n t e k n o l o g i d a n k e r a g a m a n p r o d u k 

y a n g d i p a s a r k a n d a p a t s a j a d i m a n f a a t k a n s e c a r a t i d a k s e w a j a m y a o l e h p e l a k u 

u s a h a . I t u l a h s e b a b n y a h u k u m p e r l i n d u n g a n k o n s u m e n m e m b e r i k a n h a k 

k o n s u m e n a t a s i n f o n n a s i y a n g p r o p o r s i o n a l d a n d i b e r i k a n s e c a r a t i d a k 

d i s k r i m i n a t i f . 

4. Hak untuk didengar dan keluhannya atas barang dan/atau j a s a y a n g 

digunakan 

H a k y a n g e r a t k a i t a n n y a d e n g a n h a k u n t u k m e n d a p a t k a n i n f o r m a s i a d a l a h 

h a k u n t u k d i d e n g a r . I n i d i s e b a b k a n i n f o r m a s i y a n g d i b e r i k a n p i h a k y a n g 

b e r k e p e n t i n g a n a t a u b e r k o m p e t e n s e r i n g t i d a k c u k u p m e m u a s k a n k o n s u m e n . 

U n t u k i t u k o n s u m e n b e r h a k m e n g a j u k a n p e r m i n t a a n i n f o r m a s i l e b i h l a n j u t . 

"Shidarta, C^. Or, him. 21 
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B e r a n g k a t d a r i m a r a k n y a k a s u s p e n g a d u a n k o n s u m e n - k o n s u m e n j a s a 

t e i e k o m u n i k a s i u n t u k d i l i n d u n g i k e p e n t i n g a n k o n s u m e n , p e m e r i n t a h d a l a m h a l i n i 

D e p a r p o s t e l h e n d a k n y a l e b i h s e l e k t i f d a l a m m e m b e r i k a n i z i n k e p a d a p r o d u s e n 

j a s a t e i e k o m u n i k a s i . A d a t i g a f a k t o r y a n g m e n e n t u k a n c e p a t t i d a k n y a k e l u h a n 

p e l a n g g a n d i t a n g g a p i : ' ^ 

1 . S i a p a p e n g a d u . A p a b i i a p e n g a d u s e o r a n g f i g u r p u b l i k , a k a n m e n d a p a t 
r e s p o n s b e r b e d a d i b a n d i n g k a n p e n g a d u s e o r a n g p e l a n g g a n b i a s a 

2. K e p a d a s i a p a p e n g a d u . A p a b i i a p e n g a d u p u n y a a k s e s K a d i v r e a t a u 
s e t i d a k - t i d a k n y a k a n d a t e l , a k a n m e n d a p a t r e s p o n s b e r b e d a 
d i b a n d i n g k a n m e n g a d u k e customer service 

3 . D a l a m s i t u a s i m e n g a d u . A p a b i i a p e l a n g g a n d ^ a t k s c m p a t a n u n t u k 
m e n g u t a m a k a n k e l u h a n a c a i a s e p e r t i t e m u p e l a n g g a n y a n g d i l i p u t 
p u l u h a n m e d i a m a s s a P T T e l k o m t i d a k m a u b e r s p e k u l a s i i m t u k t i d a k 
m e m b e r i k a n t a n g g a p a n y a n g m a n i s - m a n i s k e p a d a k o n s u m e n . 

5 . Hak untuk mendapatkan advokasi, perlindungan dan upaya penyelesaian 

sengketa perlindungan dan upaya penyelesaian sengketa perlindungan 

konsumen secara patut 

H a k u n t u k m e n d a p a t k a n g a n t i k e r u g i a n h a r u s d i t e m p a t k a n l e b i h t i n g g i 

d a r i p a d a h a k p e l a k u u s a h a m e m b u a t k l a u s u l a b a k u s e c a r a s e p i h a k . J i k a 

p e r m i n t a a n y a n g d i a j u k a n k o n s u m e n d i r a s a k a n t i d a k m e n d a p a t t a n g g a p a n y a n g 

l a y a k d a r i p i h a k - p i h a k t e r k a i t d a l a m h u b u n g a n h u k u m d e n g a n n y a , m a k a 

k o n s u m e n b e r h a k m e n d a p a t k a n p e n y e l e s a i a n h u k u m , t e r m a s u k a d v o k a s i . D e n g a n 

k a t a I a i n , " k o n s u m e n b e r h a k m e n u n t u t p e r t a n g g u n g j a w a b a n h u k u m d a r i p i h a k -

p i h a k n y a y a n g d i p a n d a n g m e r u g i k a n k a r e n a m e n g k o n s u m s i p r o d u k i t u " . " 

M e n g i n g a t k e b e r a d a a n p e r j a n j i a n b a k u d a l a m p r a k t e k p e r d a g a n g a n s e r i n g 
m e n e m p a t k a n k o n s u m e n s e b a g a i k o r b a n k e t i d a k a d i l a n , k a r e n a i s i n y a b e r a i 
s e b e l a h . M a k a u n t u k m e l i n d u n g i k e p e n t i n g a n m a s y a r a k a t l u a s a t a u 

"Sudaryatmo, Op. Cit, him. 102 
"Shidarta, Op. Cit, hhn. 24 
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k o n s u m e n , s u d a h s e l a y a k n y a k e b e r a d a a n p e r j a n j i a n b a k u d i a t u r d a l a m s u a t u 
u n d a n g - u n d a n g , a t a u s e t i d a k - e t i d a k n y a d i a w a s i . D a n h a l y a n g t i d a k k a l a h 
p e n t i n g m e l i n d u n g i k o n s u m e n d a l a m p e r j a n j i a n b a k u a d a l a h m e n e g a k k a n 
e t i k a p r o f e s i k o n s u l t a n h u k u m d a n n o t a r i s . B a g a i m a n a p u n j u g a , l a h i m y a 
p e r j a n j i a n b a k u t i d a k t e r l e p a s d a r i a n d i l k o n s u l t a n h u k u m d a n n o t a r i s , s e c a r a 
m o r a l j u g a b e r t a n g g u n g J a w a b u n t u k m e m b e r i k a n a d v i s d e n g a n t e t a p 
m e n g u t a m a k a n n i l a i - n i l a i k e a d i l a n ' ^ . 

P a s a l 5 2 b u t i r c U n d a n g - u n d a n g P e r l i n d u n g a n K o n s u m e n , m e n y a t a k a n 

b a h w a t u g a s d a n w e w e n a n g B a d a n P e n y e l e s a i a n S e n g k e t a K o n s u m e n ( B P S K ) 

a n t a r a l a i n m e l a k u k a n p e n g a w a s a n t e r h a d a p p e n c a n t u m a n k l a u s u l a b a k u . 

J i k a t e r d a p a t p e n y i m p a n g a n y a n g m e r u g i k a n , k o n s u m e n b e r h a k 

m e m p e r o l e h a d v o k a s i , p e r l a k u a n y a n g a d i l , s a m p a i d e n g a n g a n t i r u g i . ' ^ J a d i 

a p a b i i a k l a u s u l a b a k u y a n g d i c a n t u m k a n d i b a l i k r e k e n i n g p e m b a y a r a n t e i e p o n 

m e l a n g g a r h a k - h a k k o n s u m e n , m a k a k o n s u m e n b e r h a k u t n u k m e n d a p a t k a n 

p e r l i n d u n g a n . M i s a l n y a p a d a k l a u s u l a p e m b a y a r a n s e t i a p p e l a n g g a n y a n g t e l a t 

d i k e n a k a n s a n k s i , s e d a n g k a n k o n s u m e n y a n g m e n g a l a m i k e s u l i t a n p e l a y a n a n 

T e l k o m m i s a l n y a k e r u s a k a n , T e l k o m s e b a g a i p e l a k u u s a h a k a d a n g m e n g u l u r - u l u r 

w a k t u m e m p e r b a i k i n y a , s e p e r t i k a s u s p a d a b u k u h u k u m d a n a d v o k a s i k o n s u m e n 

k a r a n g a n S u d a r y a t m o t e n l a n g d i a l o g f o r u m t a m u p e l a n g g a n t e l k o m . 

J a d i d a l a m h a l i n i j i k a k o n s u m e n m e n g e r t i a k a n h a k - h a k n y a m a k a 

k o n s u m e n b e r h a k a t a s h a k a d v o k a s i n y a . 

6 . Hak untuk mendapatkan pembinaan dan pendidikan konsumen 

M a s a l a h p e r l i n d u n g a n k o n s u m e n d i I n d o n e s i a t e r m a s u k m a s a l a h y a n g 

b a r u , o l e h k a r e n a i t u w a j a r b i l a m a s i h b a n y a k k o n s u m e n y a n g b e l u m m e n y a d a r i 

h a k - h a k n y a . K e s a d a r a n a k a n h a k t i d a k d a p a t d i p u n g k i r i s e j a l a n d e n g a n k e s a d a r a n 

"Sudaryatmo, Op. Cit, him. 94-95 
"Gunawan Widjaja dan Ahmad Yani, Hukum T e n t a n g P e r l i n d u n g a n Konsumen, 

Gramedia Pustaka Utama, Jakarta, 2001, him. 53 
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h u k u m . m a k i n t i n g g i t i n g k a t k e s a d a r a n h u k u m m a s y a r a k a t . m a k i n t i n g g i 

p e n g h o r m a t a n n y a p a d a h a k - h a k d i r i n y a d a n o r a n g l a i n . ^ ^ 

F a h m i I d r i s m e n y e b u t k a n : " H a k t e n t a n g p e d i d i k a n m e r u p a k a n h a k - h a k 

y a n g b e r h u b u n g a n d e n g a n h a k e k o n o m i s o s i a l d a n budaya" .** ' 

U p a y a p e n d i d i k a n k o n s u m e n t i d a k h a r u s s e l a l u m e l e w a t i j e n j a n g 

p e n d i d i k a n f o r m a l , t e t a p i d a p a t m e l a l u i m e d i a e l e k t r o n i k , m i s a l n y a p a d a s i a r a n 

T V . S e l a i n i t u p e n d i d i k a n k o n s u m e n d a p a t p u l a m e l a l u i m e d i a m a s s a . M e l a l u i 

b u k u t e i e p o n , T e l k o m m e m b e r i k a n i k l a n d a l a m b u k u p e t u n j u k t e i e p o n y a n g 

s i f a t n y a m e n d i d i k m i s a l n y a : 

1 . L e t a k k a n l a h g a g a n g t e i e p o n p a d a p o s i s i y a n g b e n a r 

2 . U n t u k m e n d a p a t k a n i n f o r m a s i n o m o r t e i e p o n s e l u r u h I n d o n e s i a h u b u n g i 

1 0 8 . 

K a l a u m a s a l a h t e i e p o n T e l k o m m e m b e r i k a n i k l a n d a l a m b u k u p e t u n j u k 

t e i e p o n y a n g b e r t u l i s k a n " l e t a k a n l a h g a g a n g t e i e p o n p a d a p o s i s i y a n g b e n a r " 

D a l a m b a n y a k h a l , p e l a k u u s a h a t e r i k a t u n t u k m e m p e r t a h a n k a n h a k 
k o n s u m e n u n t u k m e n d a p a t k a n p e n d i d i k a n k o n s u m e n i n i , J a d i p e n g e r t i a n 
p e n d i d i k a n t i d a k h a r u s d i a r t i k a n s e b a g a i p r o s e s f o r m a l y a n g d i l e m b a g a k a n . 
P a d a p r i n s i p n y a , m a k i n k o m p l e k s t e k n o l o g i y a n g d i t e r a p k a n d a l a m 
m c n g h a s i l k a n s u a t u p r o d u k m c m m t u t p u l a m a k i n b a n y a k i n f o r m a s i y a n g 
l e b i h k o m p r e h e n s i f d e n g a n t i d a k s e m a t a - m a t a m e n i n j o l k a n u n s u r 
k o m e r s i a l i s a s i , s e b e n a m y a s u d a h m e r u p a k a n b a g i a n d a r i p e n d i d i k a n 
k o n s u m e n . ' ' ^ 

***Annisa, Op. Cit, him. 69 
*'lmaii Baehaqie Abdullah, M a n g g u g a t Hak ( P a n d u a n Konsumen B i l a D i r u g i k a n ) , Y L K I , 

him. 9 
"Annalisa, Op. Cit, him. 7 3 
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7. Hak untuk diperlakukan atau dilayani secara benar serta tidak diperlakukan 

diskriminatif 

K o n s u m e n a d a l a h r a j a a d a l a h k a t a y a n g t e p a t u n t u k m e n g g a m b a r k a n 

b a h w a k o n s u m e n m e m i l i k i h a k a g a r d i p e r l a k u k a n a t a u d i l a y a n i s e c a r a b e n a r . 

N a m u n p a d a k e n y a t a a n n y a m e n u r u t S u d a r y a t m o a d a 3 ( t i g a ) f a k t o r y a n g 

m e n e n t u k a n c e p a t t i d a k n y a k e l u h a n a t a u t a n g g a p a n u n t u k d i t a n g g a p i s e p e r t i y a n g 

d i b a h a s s e b e l u m n y a p a d a b a g i a n " h a k u n t u k d i d e n g a r " , d a r i k e t i g a f a k t o r t e r s e b u t 

t e l a h t e r l i h a t b a h w a t i d a k s e m u a h a k - h a k k o n s u m e n y a n g d i a t u r d a l a m U n d a n g -

u n d a n g P e r l i n d u n g a n K o n s u m e n d i l a k s a n a k a n o l e h p e l a k u u s a h a , d a l a m h a l 

h u b u n g a n a n t a r a T e l k o m s e b a g a i p e l a k u u s a h a d e n g a n p e l a n g g a n T e l k o m s e b a g a i 

k o n s u m e n . 

D a r i k a s u s y a n g t e l a h d i j e l a s k a n s e b e l u m n y a t e r l i h a t b a h w a T e l k o m 

k u r a n g b a g i t u m e m p e r h a t i k a n p e l a n g g a n n y a . D a l a m h a l p e n g a d u a n , T e l k o m 

j u s t r u m e n u n d a - n u n d a p e m e r i k s a a n p a d a h a l k e r u g i a n y a n g d i a l a m i o l e h 

k o n s u m e n s e p e r t i t e l a t m e m b a y a r t a g i h a n b u l a n a n p i h a k T e l k o m d e n g a n c e p a t 

m e n i n d a k l a n j u t i n y a d e n g a n c a r a m e n g i s o l i r s a l u r a n t e i e p o n s e p e r t i y a n g d i a t u r 

d a i a m k l a u s u l a b a k u y a n g t e r d a p a t d i b a l i k b u k t i p e m b a y a r a n r e k e n i n g t e i e p o n . 

8 . Hak untuk mendapatkan kompensasi, ganti rugi da/atau penggantian 

apabiia barang dan/atau j a s a y a n g diterima tidak sesuai dengan perjanjian 

atau tidak sebagaimana mestinya 

J i k a k o n s u m e n m e r a s a d i r u g i k a n a t a s Jasa y a n g d i b e r i k a n . m a k a m e r e k a 

b e r h a k u n t u k m e n d a p a t k a n g a n t i r u g i y a n g p a n t a s . D a n b e s a m y a g a n t i r u g i d a p a t 
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d i p e r t i m b a n g k a n a t a u d i h i t u n g s e s u a i a t a u s e n i l a i d e n g a n k e r u g i a n y a n g d i a l a m i 

o l e h k o n s u m e n . 

D a l a m h a l p e m b a y a r a n r e k e n i n g t e i e p o n b a n y a k k a s u s k o n s u m e n y a n g 

m e n g e l u h k a n p e m b a y a r a n r e k e n i n g y a n g t e r l a l u m a h a l p a d a h a l m e r e k a t i d a 

m e r a s a m e m a k a i p u l s a s e b a n y a k i t u . A p a b i i a s u d a h t e r j a d i p e m e r i k s a a n d a n 

k e s a l a h a n b u k a n t e r j a d i p a d a p i h a k k o n s u m e n m a k a k o n s u m e n b e r h a k u n t u k 

m e n u n t u t s e j u m l a h k e r u g i a n y a n g t e l a h d i k e l u a r k a n o l e h k o n s u m e n . S e b a g a i 

p e l a k u u s a h a y a n g b a i k s e h a r u s n y a T e l k o m l e b i h m e m p e r h a t i k a n h a k k o n s u m e n 

s e b a g a i p e n g g u n a j a s a n y a . 

B. Pihak Yang Berwenang Mengawasi Pencantuman Klausula Baku 

D a l a m u n d a n g - u n d a n g t e n t a n g p e r l i n d u n g a n k o n s u m e n d i k a t a k a n b a h w a 

f > e m e r i n t a h b e r t a n g g u n g j a w a b a t a s p e m b i n a a n p e n y e l e n g g a r a a n p e r l i n d u n g a n 

k o n s u m e n y a n g m e n j a m i n d i p e r o l e h n y a h a k - h a k k o n s u m e n d a n p e l a k u u s a h a . 

S a l a h s a t u b a d a n y a n g d i a t u r s e c a r a k h u s u s d a l a m u n d a n g - u n d a n g t e n t a n g 

P e r l i n d u n g a n K o n s u m e n a d a l a h " B a d a n P e n y e l e s a i a n S e n g k e t a K o n s u m e n 

( B P S K ) y a n g m e m p u n y a i f u n g s i m e m b e r i k a n s a r a n d a n p e r t i m b a n g a n p a d a 

p e m e r i n t a h d a l a m u p a y a m e n g e m b a n g k a n p e r l i n d u n g a n k o n s u m e n d i 

I n d o n e s i a " . ^ ' 

T u g a s d a n w e w e n a n g B a d a n P e n y e l e s a i a n S e n g k e t a K o n s u m e n ( B P S K ) 

P a s a l 5 2 U n d a n g - u n d a n g P e r l i n d u n g a n K o n s u m e n j o S K M e n p e r i n d a g N o m o r 

*^Gunawan Widjaja dan Ahmad Yani. Op. Cit, him. 91 
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3 5 0 / M P P / K e p / I 2 / 2 0 0 1 t a n g g a l 1 0 D e s e m b e r 2 0 0 1 t e n t a n g P e l a k s a n a a n T u g a s d a n 

W e w e n a n g B a d a n P e n y e l e s a i a n S e n g k e t a K o n s u m e n . * * 

a. M e l a k s a n a k a n p e n a n g a n a n d a n p e n y e l e s a i a n s e n g k e t a k o n s u m e n 
d e n g a n c a r a k o n s i l i a s i , m e d i a s i d a n a r b i t r a s e 

b . M e m b e r i k a n k o n s u l t a s i p e r l i n d u n g a n k o n s u m e n 
c. M e l a k u k a n p e n g a w a s a n t e r h a d a p p e n c a n t u m a n k l a u s u l a b a k u 
d . M e l a p o r k a n k e p a d a p c n y i d i k u m u m j i k a t e r j a d i p e l a n g g a r a n 

U n d a n g - u n d a n g P e r l i n d u n g a n K o n s u m e n ( U U P K ) 
e . M e n e r i m a p e n g a d u a n t e r t u l i s m a u p u n t i d a k d a r i k o n s u m e n t e n t a n g 

t e i j a d i n y a p e l a n g g a r a n t e r h a d a p p e r l i n d u n g a n k o n s u m c n 
f . M e l a k u k a n p e n e l i t i a n d a n p e m e r i k s a a n s e n g k e t a p e r l i n d u n g a n 

k o n s u m e n 
' g . M e m a n g g i l p e l a k u u s a h a y a n g d i d u g a t e l a h m e l a k u k a n 

p e l a n g g a r a n t e r h a d a p p e r l i n d i m g a n k o n s u m e n 
h . M e m a n g g i l d a n m e n g h a d i r k a n s a k s i , s a k s i a h l i d a n / a t a u s e t i a p 

o r a n g y a n g d i d u g a m e n g e t a h u i p e l a n g g a r a n U n d a n g - u n d a n g 
P e r l i n d u n g a n K o n s u m e n 

i . M e m i n t a b a n t u a n k e p a d a p e n y i d i k u n t u k m e n g h a d i r k a n s a k s i , 
s a k s i a h l i , m a k a s e t i a p o r a n g p a d a b u t i r g d a n b u t i r h y a n g t i d a k 
b e r s e d i a m e m e n u h i p a n g g i l a n B P S K 

j . M e n d a p a t k a n , m c n e l i t i d a n / a r t a u m e n i l a i s u r a t , d o k u m e n , a t a u a l a t 
b u k t i l a i n g u n a p e n y e l i d i k a n d a n / a t a u p e m e r i k s a a n 

k . M e m u t u s k a n d a n m e n e t a p k a n a d a t i d a k n y a k e r u g i a n d i p i h a k 
k o n s u m e n 

I . M e m b e r i t a h u k a n u t u s a n k e p a d a p e l a k u u s a h a y a n g m e l a k u k a n 
p e l a n g g a r a n t e r h a d a p p e r l i n d u n g a n k o n s u m e n 

m , M e n j a t u h k a n s a n k s i a d m i n i s t r a t i v e k e p a d a p e l a k u u s a h a y a n g 

m e l a n g g a r k e t e n t u a n U o d a n g - u n d a n g P e r l i n d u n g a n K o n s u m e n . 

A d a p u n t u g a s B a d a n P e n y e l e s a i a n S e n g k e t a K o n s u m e n ( B P S K ) b e r u p a 

" m e l a k u k a n p e n g a w a s a n t e r h a d a p p e n c a n t u m a n k l a u s u l a b a k u " ( P a s a l 5 2 b u t i r c 

U U P K ) t i d a k l a h s e l a l u t e r k a i t d e n g a n a d a n y a s e n g k e t a k o n s u m e n . D a l a m h a l i n i , 

B P S K d i h a r a p k a n b e r s i k a p p r o a k t i f m e n e g a k k a n n o r m a - n o r m a p e n c a n t u m a n 

k l a u s u l a b a k u y a n g d i a m a n a t k a n P a s a l 1 8 U U P K , b a i k d e n g a n c a r a c a r a p e r s u a s i f 

m a u p u n r e p r e s i f u n t u k m e n g u j i p e l a k u u s a h a t e r h a d a p n o r m a - n o r m a t e r s e b u t . 

"Yusuf Shofie, Penyelesaian Sengketa Konsumen Menurut UUPK, Citra Aditya Bakti, 
Bandung, 2003, him. 19 
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P e n y e l e s a i a n s e n g k e t a k o n s u m e n d i l a k u k a n d e n g a n 3 ( t i g a ) c a r a y a i t u : 

a: K o n s i l i a s i 

b. M e d i a s i 

c . A r b i t r a s e 

P e r t a m a , c a r a k o n s i l i a s i d i t e m p u h a t a s i n i s i a t i f s a l a h s a t u p i h a k a t a u p a r a 

p i h a k , s e d a n g k a n M a j e l i s B a d a n P e n y e l e s a i a n S e n g k e t a K o n s u m e n b e r s i k a p p a s i f . 

M a j e l i s B a d a P e n y e l e s a i a n S e n g k e t a K o n s u m e n b e r t u g a s s e b a g a i p e m e r a n t a r a 

a n t a i b p a r a p i h a k y a n g b e r s e n g k e t a . 

D i d a l a m k o n s i l i a s i , s e o r a n g k o n s i l i a t o r a k a n m e n g k l a s i f i k a s i k a n m a s a l a h -

m a s a l a h y a n g t e r j a d i d a n b e r g a b u n g d i t e n g a h - t e n g a h p a r a p i h a k , t e t a p i k u r a n g 

a k t i f d i b a n d i n g k a n d e n g a n s e o r a n g m e d i a t o r d a l a m m e n a w a r k a n p i l i h a n - p i l i h a n 

{option) p e n y e l e s a i a n s u a t u s e n g k e t a . K o n s i l i a s i m e n g a t a k a n s e c a r a t i d a k 

l a n g s u n g s u a t u k e b e r s a m a a n p a r a p i h a k d i m a n a p a d a a k h i r n y a k e p e n t i n g a n -

k e p e n t i n g a n b e r g e r a k m e n d a k a t {moving closer) d a n s e l a n j u t n y a d i c a p a i s u a t u 

p e n y e l e s a i a n y a n g m e m u a s k a n k e d u a p i h a k ( a measure of goodwill). R e k o n s i l i a s i 

m e n y a t a k a n s e c a r a t i d a k l a n g s u n g k e b e r s a m a a n p i h a k - p i h a k y a n g b e r s e n g k e t a 

y a n g d a h u l u n y a b e r k a w a n a t a u b e r k o n g s i , k i n i m e r e k a b e r s e l i s i h a t a u b e r t e n g k a r . 

P a n d a n g a n - p a n d a n g a n y a n g b e r b e d a c o r a k n y a d i a n t a r a p a r a p i h a k h a r u s 

d i p e r t e m u k a n d e n g a n t e l i t i . 

K e d u a , s a m a h a i n y a d e n g a n k o n s i l i a s i , c a r a m e d i a s i d i t e m p u h a t a s i n i s i a t i f 

s a l a h s a t u p i h a k a t a u p a r a p i h a k . B e d a n y a d e n g a n y a n g p e r t a m a , p a d a m e d i a s i 

M a j e l i s B a d a n P e n y e l e s a i a n S e n g k e t a K o n s u m e n b e r s i k a p a k t i f s e b a g a i 

p e m e r a n t a r a d a p e n a s e h a t . 
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P a d a d a s a m y a m e d i a s i a d a l a h p r o s e s d i m a n a p i h a k k e t i g a , s u a t u p i h a k I u a r 

y a n g n e t r a l t e r h a d a p s e n g k e t a , m e n g a j a k p i h a k y a n g b e r s e n g k e t a p a d a s u a t u 

p e n y e l e s a i a n s e n g k e t a y a n g d i s e p a k a t i . S e s u a i d e n g a n b a t a s a n t e r s e b u t m e d i a t o r 

b e r a d a d i t e n g a h - t e n g a h d a n t i d a k m e m i h a k p a d a s a l a h s a t u p i h a k . S e s u a i d e n g a n 

s i f a t n y a m e d i a s i t i d a k d a p a t d i w a j i b k a n , t e t a p i h a n y a d a p a t t e r j a d i j i k a k e d u a 

b e l a h p i h a k s e c a r a s u k a r e l a b e r p a r t i s i p a s i . P e r a n u t a m a m e d i a t o r a d a l a h 

m e m a n t a p k a n g a r i s - g a r i s k o m u n i k a s i d a n d i a l o g d i a n t a r a k e d u a b e l a h p i h a k y a n g 

a k a n ' m e n g a n t a r k a n p e m a h a m a n k e b e r s a m a a n y a n g l e b i h b e s a r . P a d a a k h i m y a 

s u a t u k e s e p a k a t a n a k a n t e r c i p t a t a n p a c a r a - c a r a y a n g m e m g i k a n , s e t i d a k n y a s u a t u 

h u b i m g a n b a i k t e r c i p t a t a n p a k o n f l i k . 

S e d a n g k a n p a d a c a r a k e t i g a a r b i t r a s e , p a r a p i h a k m e n y e r a h k a n 

s e p e n u h n y a k e p a d a M a j e l i s B a d a n P e n y e l e s a i a n S e n g k e t a K o n s u m e n y a n g t e r j a d i . 

A r b i t r a s e m e m p a k a n m e t o d e p e n y e l e s a i a n s e n g k e t a d a l a m m a s a l a h - m a s a l a h 

p e r d a t a y a n g d a p a t d i s c t u j u i o l e h k e d u a b e l a h p i h a k y a n g d a p a t m e n g i k a t d a n 

m e l a k s a n a k a n / d i t e g a k k a n . P a r a p i h a k d i w a j i b k a n u n t u k p e r g i k e a r b i t r a s e u n t u k 

m a s a l a h t e r t e n t u s e b a g a i b a g i a n d a r i s u a t u p e r j a n j i a n t e n t a n g p r o s e d u r 

p e n y e l e s a i a n s e n g k e t a y a n g t e l a h d i s e p a k a t i p a r a p i h a k t e r d a h l u . S e b e l u m p a r a 

p i h a k t e r l i b a t d a l a m p r o s e s , h a s i l k e p u t u s a n a r b i t r a s e h a r u s d i s e t u j u i p a r a p i h a k 

t e r s e b u t . 

K e t i g a c a r a p e n y e l e s a i a n s e n g k e t a t e r s e b u t d i l a k u k a n a t a s d a s a r p i l i h a n 

p e r s e t u j u a n p a r a p i h a k d a n b u k a n p r o s e s p e n y e l e s a i a n s e g k e t a s e c a r a b e r j e n j a n g . 

I n s t r u m e n t h u k u m l a i n d i t e m p u h k o n s u m e n t a n p a t e r l e b i h d a h u l u m e l a l u i 
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i n s t r u m e n t h u k u m B P S K . K e d e p a n k e t i g a c a r a p e y e l e s a i a n s e n g k e t a t e r s e b u t 

d a p a t b e r d a y a g u n a ( e f i s i e n ) d a n b e r h a s i l g u n a ( e f e k t i f ) . 



BAB. IV 

PENUTUP 

B e r d a s a r k a n u r a i a n p a d a b a b - b a b t e r d a h u l u , t e r u t a m a y a n g a d a s a n g k u t 

p a u t n y a d e n g a n p e r m a s a l a h a n , m a k a d a p a t d i t a r i k k e s i m p u l a n d a n s a r a n - s a r a n 

s e b a g a i b e r i k u t : 

A. Kesimpulan 

' 1 . H a k - h a k y a n g t e l a h d i p e r o l e h k o n s u m e n j i k a d i k a i t k a n d e n g a n 

p e n c a n t u m a n k l a u s u l a b a k u a d a l a h h a k i n f o r m a s i . N a m u n a d a h a k - h a k 

y a n g b e l u m s e c a r a o p t i m a l m e r e k a p e r o l e h y a n g j u s t r u m a s i h j a u h d a r i 

h a r a p a n , m i s a l n y a h a k u n t u k m e n d a p a t k e n y a m a n a n , h a k u n t u k 

d i d e n g a r p e n d a p a t d a n k e l u h a n n y a , h a k u n t u k m e n d a p a t a d v o k a s i d a n 

h a k m e n d a p a t k a n g a n t i r u g i . H a l i n i d i s e b a b k a n d a r i k o n s u m e n i t u 

s e n d i r i m a s i h b e l u m b e n a r - b e n a r s a d a r u n t u k m e m p e r t a h a n k a n h a k -

h a k n y a s e m e n t a r a p e l a k u u s a h a m a s i h b a n y a k y a n g m e l a n g g a r . 

2 . P i h a k y a n g b e r w e n a n g m e n g g a n t i p e n c a n t u m a n k l a u s u l a b a k u a g a r 

k o n s u m e n t i d a d i r u g i k a n a k i b a t p e m b e r l a k u a n k l a u s u l a b a k u a d a l a h 

B a d a n P e n y e l e s a i a n S e n g k e t a K o n s u m e n ( B P S K ) , y a n g s e c a r a t e g a s 

d i a t u r d i d a l a m P a s a l 5 2 b u t i r c U n d a n g - i m d a n g N o m o r 8 T a h u n 1 9 9 9 

t e n t a n g P e r l i n d u n g a n K o n s u m e n . 

53 
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B. Saran-saran 

1 . P e r l u d i l a k u k a n p e n y u l u h a n - p e n y u l u h a n n k e p a d a m a s y a r a k a t , a g a r 

s u p a y a d a p a t m e n g e t a h u i m e n g e n a i h a k - h a k n y a s e b a g a i k o n s u m e n , 

k h u s u s n y a t e r h a d a p j a s a t e i e p o n y a n g m e n c a n t u m k a n k l a u s u l a b a k u . 

2 . P e r l u a d a n y a p e n i n g k a t a n p e l a y a n a n P T . T e l k o m , a g a r s u p a y a 

m a s y a r a k a t m e r a s a n y a m a n s e l a m a m e n g g u n a k a n j a s a d a r i P T . 

T e l k o m . 



DAFTAR PUSTAKA 

Buku-buku: 

A b d u l k a d i r M u h a m m a d , Hukum Perikatan, A t u m r u , B a n d u n g , 1 9 9 2 

^ Hukum Perdata Indonesia, C i t r a A d i t y a B a k t i , B a n d u n g . 
2 0 0 1 

A h m a d i M i r u d a n S u t a r m a n Y o d o , Hukum Perlindungan Konsumen, R a j a w a l i 
P e r s , J a k a r t a , 2 0 0 4 

A n i ^ Y , Kepedulian Ibu Rumah Tangga Terhadap Hak-hak Konsumen Dalam 
Mengkonsumsi Barang (makanan) Dikotamadya Palembang (Kajian 
Terhadap UU No.8 Tahun J999 tentang Perlindungan Konsumen). 

B a m b a n g S u n g g o n o , Metode Penelitian Hukum, R a j a G r a f i n d o P e r s a d a , J a k a r t a , 
1 9 9 7 

C e l i n a T r i S i w i K r i s t i y a n t i , Hukum Perlindungan Konsumen, S i n a r G r a f i k a , 
J a k a r t a , 2 0 0 8 

G u n a w a n W i j a y a d a n A h m a d Y a n i , Hukum Tentang Perlindungan Konsumen, 
G r a m e d i a P u s t a k a , J a k a r t a , 2 0 0 1 

H a r a h a p M . Y a h y a , Segi-segi Hukum Perjanjian, A l u m n i , B a n d u n g , 1 9 8 2 

I m a m B a e h a q i e A b d u l l a h , Menggugat Hak (Panduan Konsumen Bila Dirugikan), 
Y L K I 

J . S a t r i o , Hukum Perjanjian, C i t r a A d i t y a B a k t i , B a n d u n g , 1 9 9 2 

M a r i a m D a r u s B a d r u l z a m a n , Kitab Undang-undang Hukum Perdata Buku III 
(Hukum Perikatan Dengan Penjelasannya), A l u m n i , B a n d u n g , 1 9 8 3 

N a s u t i o n A Z . Hukum Perlindungan Konsumen Suatu Pengantar. D i a d i t M e d i a . 
J a k a r t a , 2 0 0 1 

, Aneka Hukum Bisnis, A l u m n i , B a n d u n g , 1 9 9 4 

R . S u b e k t i , Hukum Perjanjian, I n t e r m a s a , J a k a r t a , 1 9 9 1 

S i d a n a , Hukum Perlindungan Konsumen, G r a s i n d o , J a k a r t a , 2 0 0 0 



W i i j o n o P r o d j o d i k o r o , Asas-asas Hukum Perjanjian, S u m u r , B a n d u n g , 1 9 8 3 

Y u s u f S h o f i e , Penyelesaian Sengketa Konsumen Menurut UUPK, C i t r a A d i t y a 
B a k t i , B a n d u n g , 2 0 0 3 

internet: 

B a m b a n g S u t i y o s o , H a k I - C o n s u m e n M a s i h D i a t a s A w a n , 
h t t p : / / w w w . s u a r a m e r d e k a . c o m / h a r i a n / 0 2 0 4 / 1 5 / k h a 3 . h t m 

T a g i h a n T e i e p o n M e m b e n g k a k , h l t p ; / / w w w . t e m p o m t e r a k t i f . c o m / k o r a n 
t e m p o / n e w / 2 0 0 3 / 3 / 3 1 / k o n o m i V o 2 0 b i s n i s 2 0 b i s n i s / l 9 . h t m l 

h t t p : / / w w w . i n d o m e d i a . c o m / b e m a s / 0 2 2 0 Q l / ' i 2 ' u t a i T i a M 2 m e t 3 . h t m 

h t t p : / / w w w . i n d o m e d i a . c o m / b e m a s / 0 2 2 0 0 2 / 1 2 / U T A M A / 1 2 m e t 3 . h t m 

http://www.suaramerdeka.com/harian/0204/15/kha3.htm
http://www.tempomteraktif.com/koran
http://www.indomedia.com/bemas/0220Ql
http://www.indomedia.com/bemas/022002/
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REKOMENDASI DAN PEMBIMBING SKRIPSI 

N a m a 
N i m 
P r o g r a m S t u d i 
P r o g r a m K e k h u s u s a n 
J u d u l S k r i p s i 

F i q i h D e v i t a 
5 0 2 0 1 2 3 9 0 
l l m u H u k u m 
H u k u m P e r d a i a 
H a k - h a k k o n s u m e n s e b a g a i p e n g g u n a j a s a t e i e p o n 
d a i a m k a l a u s u l a b a k u d i r e k e n i n g t e i e p o n d a n p i h a k 
y a n g b e r w e n a n g m e n g a w a s i p e n g g u n a a n k l a u s u l a 
p a d a p e r j a n j i a n b a k u 

1. Rekomendasi Ketua Prodi llmu Hukum 

a. R e k o m e n d a s a i 

b . U s u l a n P e m b i m b i n g 

P a l e m b a n g , ( 9 A p r i l 2 0 1 6 
K e t u a P r o d i U m u H u k u m 

M u l y ^ i T a n z i l i , S H . , M . H 

I I . Penetapan Pembimbing Sknpsi Oleh Dekan. 

P a l e m b a n g , A p r i l 2 0 1 6 
W a k i l D e k a n . I , 

N u t riusm b m i l s o n , S H . , S p . N . , M H 
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L a m p i r a n 
P e r i h a l 
K e p a d a 

: O u t l i n e S k r i p s i 
: P e n e l i t i a n H u k u m d a n P e n u i i s a n S k r i p s i 
: Y t h . B a p a k M u l y a d i T a n z i l i , S H . , M H 

K e t u a P r o g r a m S t u d i l l m u H u k u m 
F a k u i t a s H u k u m U M P 
d i -

P a l e m b a n g . 

A s s a i a m u ' a l a i k u m W r . W b 

S a y a y a n g b e r t a n d a t a n g a n d i b a w a h i n i : 
N a m a : F i q i h D e v i t a 
N i m : 5 0 2 0 1 2 3 9 0 
P r o g r a m K e k h u s u s a n : H u k u m P e r d a t a 

P a d a s e m e s t e r G a n j i l k u l i a h 2 0 1 5 / 2 0 1 6 s u d a h m e n y e l e s a i k a n 
b e b a n s t u d y y a n g m e l i p u t i M P K , M K K , M K B , M P B , M B B , ( 1 4 5 
s k s ) . 
D e n g a n i n i m e n g a j u k a n p e r m o h o n a n u n t u k P e n e l i t i a n H u k u m d a n 
P e n u l i s a n S k r i p s i d e n g a n j u d u l : " H a k - h a k k o n s u m e n s e b a g a i 
p e n g g u n a j a s a t e i e p o n d a l a m k l a u s u l a b a k u d i r e k e n i n g t e i e p o n d a n 
p i h a k - p i h a k y a n g b e r w e n a n g m e n g a w a s i p e n g g u n a a n k l a u s u l a 
p a d a p e r j a n j i a n b a k u " 
D e m i k i a n l a h a t a s p e r k e n a n n y a d i u c a p k a n t e r i m a k a s i h . 
W a s s a l a m . 

P a l e m b a n g , 
P e m o h o n , 

A p r i l 2 0 1 6 

R e k o m e n d a s i P A , Y b s : 

P e m b i m b i n g A k a d e m i k , 

H j . Y e n a n i H a s y i m , S H . , M H 
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K A R T U A K T I F I T A S BIMBINGAN SKRIPSI 

[ A H A S I S W A 
• V I T A 

I N D U K M A H A S I S W A 
0 

M K E K H U S U S A N 
P E R D A T A 

I K R I P S I : 
K K O N S U M E N S E B A G A I P E N G G U N A J A S A T E L E F O I N D A L A M K L A U S U L A B A K U 

; N I N G T E L P O N D A N P I H A K - P I H A K Y A N G B E R W E N A N G M E N G A W A S I 
rrUMAN K L A U S U L A P A D A P E R J A N J I A N B A K U 

P E M B I M B I N G 
M O N A W U L A N D A R I , S I L , M H 

T A N G G A L 
. O N S U L T A S I 

M A T E R I Y A N G D I B I M B I N G T A N D A 
T A N G A N 

P E M B I M B I N G 
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C A T A T A N : 
MOHON D I B E R I WAKTU 
M E N Y E L E S A I K A N 
S K R E P S L . . B L N SEJAK 
TANGGAL 
D I K E L U A R K A N / 
DITETAPKAN 

D I K E L U A R K A N 
P A D A T A N G G A L 
K E T U A P R O D I 

D I P A L E M B A N G 

Mulyadi TanzilL SH., MH 


