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B A B I 

P E N D A H U L U A N 

A . L a t a r B e l a k a n g 

P e r k e m b a n g a n p e r e k o n o m i a n d a n p o r d a g a n g a n s e r t a p e n g a r u h g l o b a l i s a s i 

y a n g m e l a n d a d u n i a u s a h a d e w a s a i n i , d a n m e n g i n g a t m o d a l y a n g d i m i l i k i o l e h 

p a r a p e n g u s a h a p a d a u m u m n y a s e b a g i a n b e s a r m e r u p a k a n p i n j a m a n y a n g b e r a s a l 

d a r i b e r b a g a i s u m b e r , b a i k d a r i b a n k , p e n a n a m a a m o d a l , p e n e r b i t a n o b l i g a s i 

m a u p u n c a r a l a i n y a n g d i p e r b o l e h k a n , t e l a h m e n i m b u l k a n b a n y a k p e r m a s a l a h a n 

p e n y e l e s a i a n u t a n g p i u t a n g d a l a m i n a s y a r a k a t . B a h w a k r i s i s m o n e t e r y a n g 

m e l a n d a n e g a r a A s i a t e r m a s u k I n d o n e s i a s e j a k p e r t e n g a h a n t a h u n 1 9 9 7 t e l a h 

m e n i m b u l k a n k e s u l i t a n y a n g b e s a r t e r h a d a p p e r e k o n o m i a n d a n p e r d a g a n g a n 

n a s i o n a l . 

" D a l a m d u n i a u s a h a s u a t u p e r u s a h a a n t i d a k s e l a l u b e r j a i a n d e n g a n b a i k 

d a n s e r i n g k a l i k e a d a a n k e u a n g a n n y a s u d a h s e d e m i k r a n r u p a , s e h i n g g a 

p e r u s a h a a n t e r s e b u t t i d a k m a m p u m e m b a y a r u t a n g - u t a n g n y a . H a l d e m i k i a n d a p a t 

p u l a t e r j a d i t e r h a d a p p e r o r a n g a n y a n g m e l a k u k a n s u a t u u s a h a . " ' ^ 

U n t u k m e m p e r t a h a n k a n u s a h a n y a t e r s e b u t p e r u s a h a a n d a p a t m e l a k u k a n 

p e m i n j a m a n u a n g y a n g d i b u t u h k a n k e p a d a p i h a k l a i n . D a l a m k e h i d u p a n m e m a n g 

t e r s e d i a s u m b e r - s u m b e r d a n a b a g i s e s e o r a n g a t a u b a d a n h u k u m y a n g i n g i n 

Victor M Situmorog dan Hendri Soekarso, 1994. P e n g a n l a r H u k u m K e p a i l i t a n di 
I n d o n e s i a . Jakarta: Rineka Cipta, him 1 
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n i e m p e r o l e h p i n j a m a n , d a r i s u m b e r - s u m b e r d a n a i t u l a h k e k u r a n g a n d a n a d a p a l d i 

p e r o l e h . 

P e m b e r i a n p i n j a m a n o l e h k r e d i t u r k e p a d a d e b i t u r d i d a s a r k a n p . G a a s u m s i 

b a h w a k r e d i t u r p e r c a y a d e b i t u r d a p a t m e n g e m b a l i k a n u l a n g t e p a l p a d a w a k l u n y a . 

P e l u n a s a i i u t a n g o l e h d e b i t u r k e p a d a k r e d i t u r t i d a k s e l a l u d a p a t b e r j a i a n d e n g a n 

l a n c a r a d a k a l a n y a d e b i t u r t i d a k m e m b a y a r u t a n g n y a k e p a d a k r e d i t u r w a l a u p u n 

t e l a h j a t u h t e m p o . D e b i t u r y a n g l i d a k m a m p u m e l u n a s i u t a n g n y a , m a k a h a r l a 

k e k a y a a n d e b i t u r y a n g b e r g e r a k m a u p u n t i d a k b e r g e r a k d a n b a i k y a n g t e l a h a d a 

m a u p u n y a n g a k a n a d a d i k e m u d i a n h a r i m e n j a d i j a m i n a n a t a s u t a n g n y a . 

H a l i n i d i a t u r d a l a m P a s a l 1 1 3 1 K U H P e r d a t a , d e n g a n k a t a l a i n P a s a l 1 1 3 1 

K U H P e r d a t a t e r s e b u t t i d a k h a n y a m e n e n t u k a n b a h w a h a r t a k e k a y a a n s e s e o r a n g 

d e b i t u r d e m i h u k u m m e n j a d i a g u n a n b a g i k e w a j i b a n y a n g b e r u p a m e m b a y a r 

u t a n g n y a k e p a d a k r e d i t u r y a n g m e n g u t a n g i n y a , t e t a p i j u g a m e n j a d i a g u n a n b a g i 

s e m u a k e w a j i b a n l a i n y a n g t i m b u l k a r e n a p e r i k a t a n - p e r i k a t a n l a i n , b a i k p e r i k a t a n 

i t u t i m b u l k a r e n a u n d a n g - u n d a n g m a u p u n k a r e n a p e r j a n j i a n s e l a i n p e r j a n j i a n 

k r e d i t a t a u p e r j a n j i a n p i n j a m m e m i n j a m u a n g . 

K e t e n t u a n P a s a l 1 1 3 2 K U H P e r d a t a m e n g i s y a r a t k a n b a h w a s e t i a p k r e d i t u r 

m e m i l i k i k e d u d u k a n y a n g s a m a t e r h a d a p k r e d i t u r l a i n n y a , k e c u a l i d i t e n t u k a n 

l a i n o l e h u n d a n g - u n d a n g k a r e n a m e m i l i k i a l a s a n - a l a s a n y a n g s a h u n t u k d i 

d a h u l u k a n d a r i p a d a k r e d i t u r - k r e d i t u r l a i n n y a . K e d u a p a s a l y a n g t e r s e b u t d i a t a s 

m e r u p a k a n j a m i n a n b a g i k r e d i t u r u n t u k m e n d a p a t k a n p e l u n a s a n b a g i s e m u a 

p i u t a n g n y a , t a p i u n t u k m e l a k s a n a k a n p e m b a y a r a n u t a n g o l e h d e b i t u r k e p a d a 

k r e d i t u r d e n g a n a d i l d i p e r l u k a n p e r a t u r a n k h u s u s , s a l a h s a t u n y a a d a l a h p e r a t u r a n 
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k h u s u s y a n g m e n g a t u r t e n l a n g k e p a i l i t a n y a i t u U n d a n g - U n d a n g N o . 3 7 T a h u n 

2 0 0 4 T e n t a n g K e p a i l i t a n d a n P e n u n d a a n K e w a j i b a n P e m b a y a r a n U t a n g ( P K P U ) , 

D e n g a n d i k e l u a r k a n n y a U n d a n g - U n d a n g N o m o r 3 7 T a h u n 2 0 0 4 T e n l a n g 

K e p a i l i t a n d a n P e n u n d a a n K e w a j i b a n P e m b a y a r a n U t a n g y a n g s e l a n j u l n v a d i 

k e n a l d e n g a n U n d a n g - U n d a n g K e p a i l i t a n ( U U K ) . M e n u r u t k e t e n t u a n U n d a n g -

U n d a n g K e p a i l i t a n ( U U K ) t e r s e b u t , k r e d i t u r d a p a t m e n g a j u k a n p e n n o h o n a n 

p e r n y a t a a n p a i l i t k e p a d a P e n g a d i l a n N i a g a . D a r i k e t e n t u a n P a s a l 2 a y a t ( 1 ) d a p a l 

d i s i m p u l k a n b a h w a p e r m o h o n a n p e r n y a t a a n p a i l i t h a n y a d a p a t d i l a k u k a n a p a b i l a 

m e m e n u h i s y a r a t - s y a r a t s e b a g a i b e r i k u t : 

1 . D e b i t u r p a l i n g s e d i k i t m e m p u n y a i d u a k r e d i t u r d e n g a n k a t a l a i n h a r u s 

m e m i l i k i l e b i h d a r i s a t u k r e d i t u r ; 

2 . D e b i t u r p a l i n g s e d i k i t t i d a k m e m b a y a r s a t u u t a n g k e p a d a k r e d i t u r ; d a n 

3 . U t a n g y a n g t i d a k d i b a y a r i t u t e l a h j a t u h w a k t u d a n t e l a h d a p a t d i t a g i h . 

D i d a l a m p e l a k s a n a a n p e r j a n j i a n a n t a r a d e b i t u r d a n k r e d i t u r b i a s a n y a t i d a k 

s e l a l u b e r j a i a n d e n g a n l a n c a r s e h i n g g a d a l a m m e n y e p a k a t i s u a t u p e r j a n j i a n p a r a 

p i h a k a d a k a l a n y a m e m a s u k k a n k l a u s u l a r b i t r a s e d a l a m p e r j a n j i a n t e r s e b u t , y a n g 

m a n a k l a u s u l a r b i t r a s e i n i s a n g a t d i p e r l u k a n b a g i p a r a p i h a k , t e r u t a m a a p a b i l a 

t e r j a d i s e n g k e t a a t a u p e r s e l i s i h a n d i a n t a r a p a r a p i h a k . 

" S u a t u s i t u a s i y a n g d i d a l a m n y a t e r d a p a t d u a p i h a k a t a u l e b i h y a n g 

m e n g e j a r t u j u a n - t u j u a n , y a n g s a t u d e n g a n y a n g l a i n t i d a k d a p a t d i s e r a s i k a n d a n 

m e r e k a d e n g a n d a y a u p a y a m e n c o b a d e n g a n s a d a r m e n e n t a n g t u j u a n - t u j u a n p i h a k 
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l a i n . " P a r a p i h a k j i k a d a l a m p e r j a n j i a n n y a s e p a k a t a k a n m e n g g u n a k a n a r b i t r a s e , 

j i k a t e r n y a t a d i k e m u d i a n h a r i t e r j a d i p e r s e l i s i h a n a t a u s e n g k e t a t e r h a d a p 

p e l a k s a n a a n p e r j a n j i a n y a n g m e r e k a b u a l m a k a s e n g k e t a a p a p u n y a n g t e r j a d i , p a i a 

p i h a k t e r s e b u t a k a n m e n g g u n a k a n a r b i t r a s e s e b a g a i p e n y e l e s a i a n n y a . 

J i k a s a l a h s a t u p i h a k d a l a m s u a t u p e r j a n j i a n k r e d i t u r d a n p i h a k y a n g l a i n 

d e b i t u r , p i h a k d e b i t u r y a n g d i k a r e n a k a n o l e h s a l a h s a t u s e b a b t i d a k 

m e m b a y a r d a e r h e n t i m e m b a y a r u t a n g n y a k e p a d a k r e d i t u r , m a k a m e n u r u t U n d a n g -

U n d a n g K e p a i l i t a n ( U U K ) , k r e d i t u r d a p a t m e n g a j u k a n p e r m o h o n a n p e m y a t a a n 

p a i l i l k e p a d a P e n g a d i l a n N i a g a . T e r h a d a p h a l y a n g d e m i k i a n a p a b i l a d a l a m 

p e r j a n j i a n t e r s e b u t a d a k l a u s u l a r b i t r a s e , a p a k a h d e b i t u r a t a u k r e d i t u r d a p a t 

m e n g a j u k a n p e r m o h o n a n p a i l i t k e p a d a P e n g a d i l a n N i a g a y a n g b e r w e n a n g u n t u k 

m e m e r i k s a p e r k a r a t e r s e b u t a t a u d i s e l e s a i k a n m e l a l u i p r o s e d u r a r b i t r a s e s e s u a i 

d e n g a n i s i p e r j a n j i a n . 

" P e r j a n j i a n a r b i t r a s e a t a u k l a u s u l a r b i t r a s e y a n g d i b u a t o l e h p a r a p i h a k 

u n t u k m e n y e r a h k a n s e t i a p s e n g k e t a k e p a d a B a d a n A r b i t r a s e m e r u p a k a n 

d a s a r (corner stone) b a g i s u a t u p e n y e l e s a i a n s e n g k e t a m e l a l u i a r b i t r a s e . " " ^ ^ 

B e r d a s a r k a n u r a i a n d i a t a s , m a k a p e n u l i s t e r t a r i k u n t u k m e n g a n g k a t d a n 

m e m b a h a s n y a d a l a m b e n t u k s k r i p s i . K a r e n a d a p a l d i p r e d i k s i k a n s e m a k i n b a n y a k 

d a n s e m a k i n r u m i t k a s u s y a n g d i h a d a p i d a l a m p r o s e s k e p a i l i t a n , m a k a p e n u l i s 

m e n g a n g k a t b e r b a g a i p e r m a s a l a h a n y a n g t i m b u l d i a t a s m e n j a d i s e b u a h k a r y a 

i l m i a h b e r b e n l u k s k r i p s i d e n g a n j u d u l : " K E K U A T A N P U T U S A N 

'̂ Candra Irawan. 200]. Sosiologi H u k u n i - Bandung: Mandar Maju, him 163 
Huala Adolf 1994, H u k u m Arbitrase Komersial I n t e r n a s i o n a l . Jakarta: Raja Grafindo 

Persada, him 31 
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P E N G A D I L A N N I A G A D A L A M M E M U T U S P E R K A R A K E P A I L I T A N 

D E N G A N A D A N Y A K L A U S U L A R B I T R A S E D A L A M P E R J A N J I A N P A R A 

P I H A K Y A N G B E R S E N G K E T A " . 

B . P e r m a s a l a h a n 

A . B a g a i m a n a k a h k e k u a t a n p u t u s a n P e n g a d i l a n N i a g a d a l a m m e n y e l e s a i k a n 

p e r k a r a k e p a i l i t a n d e n g a n a d a n y a k l a u s u l a r b i t r a s e ? 

B . B a g a i m a n a k a h p e r a n P e n g a d i l a n N i a g a s e b a g a i l e m b a g a p e n y e l e s a i a n 

p e r k a r a k e p a i l i t a n d e n g a n a d a n y a k l a u s u l a r b i t r a s e ? 

C . Ruang Lingkup dan Tujuan Penelitian 

1 . R u a n g L i n g k u p 

A g a r p e n u a s a l a h a n d a l a m s k r i p s i i n i t i d a k m e l u a s d a n l e b i h t e r a r a h , m a k a 

p e r l u d i i a k u k a n n y a p e n e l i t i a n y a n g h a n y a m e n g e n a i m a s a l a h k e k u a t a n p u t u s a n 

P e n g a d i l a n N i a g a d a l a m m e n y e l e s a i k a n p e r k a r a k e p a i l i t a n d e n g a n a d a n y a k l a u s u l 

a r b i t r a s e d a n P e r a n P e n g a d i l a n N i a g a s e b a g a i l e m b a g a p e n y e l e s a i a n p e r k a r a 

k e p a i l i t a n d e n g a n a d a n y a k l a u s u l a r b i t r a s e . 

2 . T u j u a n P e n e l i t i a n 

A d a p u n t u j u a n d a r i p e n e l i t i a n i n i a d a l a h u n t u k m e n g e t a h u i d a n 

m e n j e l a s k a n t e n t a n g : 

a . K e k u a t a n p u t u s a n P e n g a d i l a n N i a g a d a l a m m e m u t u s p e r k a r a k e p a i l i t a n 

d e n g a n a d a n y a k l a u s u l a r b i t r a s e d a l a m p e r j a n j i a n p a r a p i h a k y a n g 

b e r s e n g k e t a . 
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b . P e r a n P e n g a d i l a n N i a g a s e b a g a i l e m b a g a p e n y e l e s a i a n p e r k a r a 

k e p a i l i t a n . 

D. Kerangka K o n s e p t u a l 

K e p a i l i t a n : s u a t u p r o s e s d i m a n a s e o r a n g d e b i t u r y a n g m e m p u n y a i 

k e s u l i t a n k e u a n g a n u n t u k m e m b a y a r u t a n g n y a d i n y a t a k a n p a i l i t o l e h P e n g a d i l a n , 

d a l a m h a l i n i P e n g a d i l a n N i a g a , d i k a r e n a k a n d e b i t u r t e r s e b u t l i d a k d a p a t 

m e m b a y a r u t a n g n y a . H a r t a d e b i t u r d a p a t d i b a g i k a n k e p a d a p a r a k r e d i t u r s e s u a i 

d e n g a n p e r a t u r a n p e m e r i n l a h . 

P e n g a d i l a n N i a g a : P e n g a d i l a n k h u s u s y a n g d i b e n t u k d i l i n g k u n g a n 

P e r a d i l a n U m u m y a n g b e r w e n a n g m e m e r i k s a , m e n g a d i l i d a n m e m b e r i p u t u s a n 

t e r h a d a p p e r k a r a k e p a i l i t a n d a n p e n u n d a a n k u w a j i b a n d a n p e m b a y a r a n u t a n g 

( P K P U ) . 

K l a u s u l A r b i t r a s e : s u a t u k l a u s u l d a l a m p e r j a n j i a n a n t a r a p a r a p i h a k y a n g 

m e n c a n t u m k a n a d a n y a k e s e p a k a t a n u n t u k m e n y e l e s a i k a n s e n g k e t a y a n g t i m b u l 

a n t a r a p a r a p i h a k m e l a l u i p r o s e s a r b i t r a s e . 

P e r j a n j i a n : s u a t u p e r i s t i w a d i m a n a s e o r a n g a t a u s a t u p i h a k b e r j a n j i k e p a d a 

s e o r a n g a t a u p i h a k l a i n a t a u d i m a n a d u a o r a n g a t a u d u a p i h a k i t u s a l i n g b e r j a n j i 

u n t u k m e l a k s a n a k a n s u a t u h a l . 

B e r s e n g k e t a : p i h a k - p i h a k y a n g b e r s e d i a m e n y e l e s a i k a n p e r s o a l a n m e r e k a 

d e n g a n c a r a y a n g d a m a i . 
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g a m b a r a n m e n g e n a i k e k u a t a n p u t u s a n P e n g a d i l a n N i a g a d a l a m m e m u t u s p e r k a r a 

k e p a i l i t a n . 

P e n d e k a t a n k o n s e p t u o ! d i g u n a k a n d a l a m r a n g k a u n t u k l e b i h m e m a h a m t 

m e n g e n a i a d a n y a k l a u s u l a r b i t r a s e d a l a m p e r j a n j i a n p a r a p i h a k y a n g b e r s e n g k e t a . 

P e n e l i t i a n i n i j u g a m e l a k u k a n p e n e l i t i a n t e r h a d a p a s a s a s a s h u k u m y a n g t e r k a i t 

d e n g a n k e k u a t a n p u t u s a n P e n g a d i l a n N i a g a d a l a m m e m u t u s p e r k a r a k e p a i l i t a n 

d e n g a n a d a n y a k l a u s u l a r b i t r a s e d a l a m p e r j a n j i a n p a r a p i h a k y a n g b e r s e n g k e t a . 

S e l a n j u t n y a p e n e l i t i a n i n i j u g a m e l a k u k a n p e n d e k a t a n k o m p e r a t i f - P e n d e k a t a n 

k o m p e r a t i f i n i d i m a k s u d k a n u n t u k m e l a k u k a n k a j i a n t e r h a d a p a s a s - a s a s d a n 

n o r m a - n o r m a y a n g b e r k a i t a n d e n g a n u p a y a d a n s t r a t e g i d a l a m p e n y e l e s a i a n 

s e n g k e t a k e p a i l i t a n , 

2 . S u m b e r D a t a 

P e n e l i t i a n i n i d i d a s a r k a n p a d a b a h a n - b a h a n y a n g b e r s u m b e r d a r i 

p e r p u s t a k a a n d a n d o k u m e n P e m e r i n l a h , A d a p u n s u m b e r d a n b a h a n h u k u m y a n g 

d i m a k s u d d i p e r o l e h d a r i : 

a ) , B a h a n h u k u m p r i m e r y a i t u b a h a n h u k u m y a n g t e r d i r i a t a s p e r a t u r a n 

p e r u n d a n g - u n d a n g a n y a n g d i u r u t b e r d a s a r k a n h i e r a r k i U n d a n g - U n d a n g D a s a r 

1 9 4 5 , d a n p e r a t u r a n p e r u n d a n g - u n d a n g a n y a n g t e r k a i t d e n g a n k e p a i l i t a n d a n 

a r b i t r a s e . 

b ) . B a h a n h u k u m s e k u n d e r a d a l a h b a h a n h u k u m y a n g t e r d i r i a t a s b u k u -

b u k u t e k s y a n g d i t a l i s p a r a p r a k t i s i h u k u m , j u m a l - j u r n a l h u k u m , a r t i k e l , h a s i l 

h a s i l s e m i n a r p e r t e m u a n i l m i a h . 
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c ) . B a h a n h u k u m l e r s i e r a d a l a h p e t u n j u k a t a u m e n g e n a i b a h a n h u k u m 

p r i m e r a t a u b a h a n h u k u m s e k u n d e r y a n g b e r a s a l d a r i k a m u s , e n s i k i o p e d i a , 

m a j a l a h , d a n s u r a l k ; -j; , cm . e h . ' r u n y a y a n g d i p e r g u n a k a n u n t u k m e l e n g k a p i 

a t a u m e n u n j a n g d a t a c e i i . h i i a n . 

3 . A l a t P e n g u m p u l a n D a t a 

D a l a m [ j e n e l i l i a n i n i , a l a t p e n g u m p u l a n d a t a m e n g g u n a k a n s t u d i 

k e p u s t a k a a n , y a i t u p e n g u m p u l a n d a t a d e n g a n j a l a n m e n g k a j i b a h a n - b a h a n y a n g 

b e r s a n g k u t a n d e n g a n m a s a l a h K e k u a t a n p u t u s a n P e n g a d i l a n N i a g a d a l a m 

m e n y e l e s a i k a n p e r k a r a k e p a i l i t a n d e n g a n a d a n y a k i a u s u i a r b i t r a s e d a n p e r a n 

P e n g a d i l a n N i a g a s e b a g a i l e m b a g a p e n y e l e s a i a n p e r k a r a k e p a i l i t a n d e n g a n a d a n y a 

k l a u s u l a r b i t r a s e . d a l a m p e n e l i t i a n i n i . L a n g k a h - l a n g k a h y a n g d i l a k u k a n a d a l a h 

d e n g a n m e n g u m p u l k a n b a h a n k e p u s t a k a a n , m e m b a c a n y a , d a n m e m b u a t c a t a t a n 

t e r h a d a p h a l - h a l y a n g b e r k a i t a n d e n g a n p e r m a s a l a h a n y a n g a k a n d i b a h a s . H a l i n i 

s e s u a i d e n g a n j e n i s p e n e l i t i a n h u k u m n o r m a t i f a t a u p e n e l i t i a n h u k u m d o k t r i n a l . 

4 . A n a l i s i s D a t a 

B e d a s a r k a n s i f a t p e n e l i t i a n i n i y a n g m e n g g u n a k a n m e t o d e p e n e l i t i a n 

b e r s i f a t d e s k r i p t i f a n a l i t i s , a n a l i s i s d a t a y a n g d i p e r g u n a k a n a d a l a h p e n d e k a t a n 

k o m p e r a t i f t e r h a d a p d a t a p r i m e r d a n d a t a s k u n d e r . D e s k r i p t i f t e r s e b u t , m e l i p u t i i s i 

d a n s t r u k t u r h u k u m p o s i t i f , y a i t u s u a t u k e g i a t a n y a n g d i l a k u k a n o l e h p e n u l i s 

u n t u k m e n e n t u k a n i s i a t a u m a k n a a t u r a n h u k u m y a n g d i j a d i k a n r u j u k a n d a i a m 

m e n y e l e s a i k a n p e n u a s a l a h a n h u k u i n y a n g m e n j a d i o b j e k k a j i a n . 
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F . Sistcmatika Pcnulisaii 

R e n c a n a p e n u l i s a n s k r i p s i i n i d i s u s u n s e c a r a k e s e l u r u h a n d a l a m 4 ( e m p a t ) 

b a b d e n g a n s i s t e m a l i k a s e b a g a i b e r i k u t ; 

B A B I P C N D A H U k U A N 

D a l a m b a b i n i d i u r a i k a n m e n g e n a i p e n d a h u i u a n d a r i p e n e l i t i a n i n i y a n g 

t e r d i r i d a r i l a t a r b e l a k a n g , D e n n a s a l a h a n , r u a n g l i n g k u p d a n t u j u a n p e n e l i t i a n , 

k e r a n g k a k o n s e p t u a l , m e t o d e p e n e l i t i a n , d a n s i s t e m a l i k a p e n u l i s a n . 

B A B n T I N J A U A N P U S T A K A 

A . K e p a i l i t a n 

B . P u t u s a n P e n g a d i l a n N i a g a 

C . S y a r a t S a h n y a P e r j a n j i a n 

D . L a h i r d a n B e r a k h i m y a P e r j a n j i a n 

E . K l a u s u l A r b i t r a s e 

B A B I I I P E M B A H A S A N 

A . K e k u a t a n P u t u s a n P e n g a d i l a n N i a g a D a l a m M e n y e l e s a i k a n P e r k a r a 

K e p a i l i t a n D e n g a n A d a n y a K l a u s u l A r b i t r a s e 

B . P e r a n P e n g a d i l a n N i a g a S e b a g a i L e m b a g a P e n y e l e s a i a n P e r k a r a 

K e p a i l i t a n D e n g a n A d a n y a K l a u s u l A r b i t r a s e 

B A B I V P E N U T U P 

A . K e s i m p u l a n 

B . S a r a n 

D A F T A R P U S T A K U V 

L A M P I R A N 



B A B I I 

T I N J A U A N P I S T A K A 

A. Kepailitan 

1. Pengertian dan Pcngaturan Kepailitan 

D e f i n i s i k e p a i l i t a n s e c a r a y u r i d i s t e r d a p a t d a l a m k e t e n t u a n P a s a l 1 a n g k a 1 

U n d a n g - u n d a n g N o m o r 3 7 t a h u n 2 0 0 4 t e n t a n g K e p a i l i t a n d a n P e n u n d a a n 

K e w a j i b a n P e m b a y a r a n U t a n g y a i t u : 

" K e p a i l i t a n a d a l a h s i t a u m u m a t a s s e m u a k e k a y a a n d e b i t u r p a i l i t y a n g 

p e n g u r u s a n d a n p e m b e r e s a n n y a d i l a k u k a n o l e h k u r a t o r d i b a w a h p e n g a w a s a n 

H a k i m P e n g a w a s s e b a g a i m a n a d i a t u r d a l a m u n d a n g - u n d a n g i n i " . 

M e n u r u t t a t a B a h a s a I n d o n e s i a , k e p a i l i t a n b e r a r t i s e g a l a h a l y a n g 

b e r h u b u n g a n d e n g a n p a i l i t . " K e p a i l i t a n a d a l a h s u a t u p e r s e r o a n t e r b a l a s s u a t u 

p e r s e r o a n p e r t a n g g u n g a n b e r t i m b a l b a l i k , s u a t u p e r k u m p u l a n k o p e r a s i a t a u l a i n 

p e r k u m p u l a n y a n g b e r b a d a n h u k u m , a t a u p u l a s u a t u y a y a s a n , m a k a s e g a l a 

k u w a j i b a n y a n g d i b e b a n k a n k e p a d a d e b i t u r p a i l i t , d i p i k u l k a n s e p e n u h n y a k e p a d a 

p a r a p e n g u r u s p e r s e r o a n a t a u p e r k u m p u l a n t e r s e b u t . " ^ * 

" K e p a i l i t a n a d a l a h s u a t u s i t a a n d a n e k s e k u s i a t a s s e l u r u h k e k a y a a n s i 

d e b i t u r ( o r a n g y a n g b e r u t a n g ) u n t u k k e p e n l i n g a n s e m u a k r e d i t u r - k r e d i t u r n y a 

( o r a n g - o r a n g y a n g b e r p i u t a n g ) b e r s a m a - s a m a , y a n g p a d a w a k t u d e b i t u r 

Alimad Yani & Gunawan Widjaja. 2002. Sen H u k u m Bisnis K e p a i l i t a n , Jakana; Raja 
Grafindo Persada, him 84 

11 
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d i n y a t a k a n p a i l i t m e m p u n y a i p i u t a n g d a n u n t u k j u m l a h u t a n g y a n g m a s i n g -

n i a s i n g k r e d i t u r m i l i k i s a a t i t u . " ^ * 

" M e n u r u t S i t i S o e m a n u i H a n o n e d a l r n i b u k u n y a P e n g a n t a r H u k u m 

K e p a i l i t a n d a n P e n u n d a a n P e m b a y a r a i i , K e p a i l i t a n a d a l a h s u a t u l e m b a g a d a l a m 

l i u k u m P e r d a l a L r o p a , s e b a g a i r c a l i s a s i d a r i d u a a s a s p o k o k d a l a m H u k u m 

P e r d a t a E r o p a y a n g t e r c a n t u m d a l a m P a s a l 1 1 3 1 d a n 1 1 3 2 K i t a b U n d a n g - U n d a n g 

H u k u m P e r d a t a 

2. Persyaratan untuk dinyatakan Pailit 

P a s a l 2 a y a t ( I ) U n d a n g - U n d a n g N o m o r 3 7 t a h u n 2 0 0 4 m e n y e b u t k a n 

s y a r a t k e p a i l i t a n a d a l a h s e b a g a i b e r i k u t ; 

a. S y a r a t p a l i n g s e d i k i t h a r u s a d a 2 ( d u a ) K r e d i t u r 

" M e n u r u t P a s a l 2 a y a t ( I ) U n d a n g - U n d a n g K e p a i l i t a n , s a l a h s a t u s y a r a t 

y a n g h a r u s d i p e n u h i i a l a h d e b i t u r h a r u s m e m p u n y a i d u a k r e d i t u r a t a u l e b i h . 

U n d a n g - u n d a n g i n i h a n y a m e m u n g k i n k a n s e o r a n g d e b i t u r d i n y a t a k a n p a i l i t 

a p a b i l a d e b i t u r m e m i l i k i p a l i n g s e d i k i t d u a k r e d i t u r . S y a r a t m e n g e n a i a d a n y a 

m i n i m a l d u a a t a u l e b i h k r e d i t u r d i k e n a l s e b a g a i concursus creditoriiim. "^^ 

P e r s y a r a t a n p e r t a m a y a n g m e n s y a r a t k a n d e b i t u r h a r u s m e m p u n y a i l e b i h 

d a r i s e o r a n g k r e d i t u r i n i s e l a r a s d e n g a n k e t e n t u a n P a s a l 1 1 3 2 K U H P e r d a t a y a n g 

m e n e n t u k a n p e m b a g i a n s e c a r a t e r a t u r s e m u a h a r t a p a i l i l k e p a d a p a r a k r e d i t u m y a , 

y a n g d i l a k u k a n b e r d a s a r k a n p r i n s i p pari passuproprate parte. " A d a p u n d a l a m 

Kartono,l973, K e p a i l i t a n clan Pengwtduran Pembayaran, Jakarta: Pradnya Paramita, 
him 17 

Victor M Situmorog dan Hendri Soekarso, 1994, Pengantar H u k u m K e p a i l i t a n di 
I n d o n e s i a , Jakarta: Rineka Cipta, Jakarta, him 20 

Sutan Remy Sjahdeny, 2002, H u k u m K e p a i l i t a n , Jakarta: Pustaka Utama Grafiti, him 
64 
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h a l i n i y a n g d i p c r s y a r a l k a n b u k a n b e r a p a b e s a r p i u t a n g y a n g m c s t i d i t a g i h o l e h 

s e o r a n g k r e d i t u r d a r i d e b i t u r y a n g b e r s a n g k u t a n , i i i e l a i n k a n b e r a p a b a n y a k o r a n g 

y a n g m e n j a d i k r e d i t u r d a n d e b i t u r y a n g b e r s a n g k u t a n . B a h w a d i s y a r a t k a n d e b i t u r 

m i n i m a l y u n g m e m p u n y a i u t a n g k e p a d a d u a o r a n g k r e d i t u r , " ' 

b , S y a r a t A d a n y a U t a n g 

P a s a l 1 a n g k a 6 U n d a n g - u n d a n g K . c p a i l i t u n l e l a h d i r u m u s k a n m e n g e n a i 

u l a n g , y a i t u : 

" K e w a j i b a n y a n g d i n y a t a k a n a t a u d a p a l d i n y a t a k a n d a l a m j u m l a h u a n g 

b a i k d a l a m m a t a u a n g I n d o n e s i a m a u p u n m a t a u a n g a s i n g , b a i k s e c a r a l a n g s u n g 

m a u p u n y a n g a k a n t i m b u l d i k e m u d i a n h a r i a t a u k o n l i j c n , y a n g t i m b u l k a r e n a 

p e r j a n j i a n d a r i u n d a n g - u n d a n g d a n y a n g w a j i b d i p e n u h i o l e h d e b i t u r d a n b i l a 

t i d a k d i p e n u h i m e m b e r i h a k k e p a d a k r e d i t u r u n t u k m e n d a p a t p e m e n u h a n n y a d a r i 

h a r t a k e k a y a a n d e b i t u r " . 

" P a r a p i h a k y a n g m e n g a j u k a n p e r m o h o n a n p a i l i t h a r u s d a p a t 

m e m b u k t i k a n b a h w a d e b i t u r m e m p u n y a i u t a n g k e p a d a n y a . P a r a p i h a k y a n g d i 

m a k s u d i a l a h ( p e n a s i h a t h u k u m ) d a r i k r e d i t u r , ( p e n a s i h a t h u k u m d a r i ) d e b i t u r , d a n 

M a j e l i s H a k i m y a n g m e m e r i k s a p e r m o h o n a n i t u , b a i k M a j e l i s H a k i m p e n g a d i l a n 

N i a g a , M a j e l i s H a k i m k a s a s i , m a u p u n M a j e l i s H a k i m p e n i n j a u a n k e m b a l i . " ' ^ ' 

" M e n u r u t V o l m a r d a n Z e y l e m a k e r , b a h w a h a k i n i - l a h y a n g h a r u s 

m e n e n t u k a n a d a a t a u t i d a k a d a n y a k e a d a a n b e r h e n t i m e m b a y a r u t a n g , 

Rachmadi Usman, 2004, D i m e m i H u k u m K e p a i l i t a n di I n d o n e s i a , Jakarta: Gramedia 
Pustaka Utama, him 15 

'̂ Sutan Remy Sjahdeny.OP.Cit, him 68 



1 4 

k e l i k a m e r e k a l i d a k i n e n j e l a s k a n l e b i h l a n j u t u k u r a n a p a y a n g d i p a k a i o l e h h a k i m 

u n t u k m e n e n t u k a n k a p a n d e b i t u r b e r a d a d a l a m k e a d a a n b e r h e n t i m e m b a y a r , d a n 

o l e h k a r e n a i t u d a p a t d i j a l u h i p u t u s a n p a i l i l . " " ' " ' 

c . S a l a h s a t u u t a n g t e l a h j a l u h w a k t u d a n d a p a l d i t a g i h 

U t a n g y a n g t e l a h j a l u h w a k t u d a n d a p a t d i t a g i h t e l a h d i r u m u s k a n d a l a m 

P c n j e l a s a n P a s a l 2 a y a t ( I ) y a i t u k e w a j i b a n u n t u k m e m b a y a r u t a n g y a n g t e l a h 

j a l u h w a k t u , b a i k k a r e n a t e l a h d i p e r j a n j i k a n , k a r e n a t e l a h d i p e r j a n j i k a n , k a r e n a 

p e r c e p a t a n w a k t u p e n a g i h a n n y a s e b a g a i m a n a d i p e r j a n j i k a n , k a r e n a p e n g e n a a n 

s a n k s i a t a u d e n d a o l e h i n s t a n s i y a n g b e r w e n a n g , m a u p u n k a r e n a p u t u s a n 

P e n g a d i l a n , a r b i t e r , a t a u m a j e l i s a r b i t r a s e . " S y a r a t b a h w a u t a n g h a r u s t e l a h j a t u h 

w a k t u d a n d a p a t d i t a g i h m e n u n j u k a n b a h w a k r e d i t u r s u d a h m e m p u n y a i h a k 

u n t u k m e n u n t u t d e b i t u r u n t u k m e m e n u h i p r e s t a s i n y a . " " - ' 

3. Fihak-piiiak yang dapat mengajukan Permohonan Kepailitan 

S a l a h s a t u p i h a k y a n g t e r l i b a t d a l a m p e r k a r a k e p a i l i t a n a d a l a h p i h a k 

p e m o h o n p a i l i t , y a k n i p i h a k y a n g m e n g a m b i l i n i s i a t i f u n t u k m e n g a j u k a n 

p e r m o h o n a n p a i l i t k e P e n g a d i l a n , y a n g d a l a m p e r k a r a b i a s a d i s e b u t s e b a g a i p i h a k 

p c n g g u g a t . M e n u r u t P a s a l 2 U n d a n g - U n d a n g N o m o r 3 7 T a h u n 2 0 0 4 p i h a k - p i h a k 

d a p a t m e n g a j u k a n p e r m o h o n a n k e p a i l i t a n a d a l a h : 

a. D e b i t o r i t u s e n d i r i ; 

b . S a t u a t a u l e b i h k r e d i t o r ; 

c . K e j a k s a a n u n t u k k e p e n l i n g a n u m u m ; 

d . B a n k I n d o n e s i a , d a l a m h a l d e b i t o m y a a d a l a h B a n k ; 

Victor M. Situmorog dan Hendri Soekarso. OP Cit.hlm 39 
Jono, 2008, / /»A/mj Ke/Ta/Z/Va?/, Jakarta Sinar Grafika, him 11 
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e . B a p e p a n i , d a l a m h a l d e b i l o r n y a a d a l a h P e r u s a h a a n E f e k , L e m b a g a K l i r i n g d a n 

P e n j a n i i i i a n , L e m b a g a P e n y i m p a n a n d a n P e n y e l e s a i a n : 

f. M c n t e r i K e u a n g a n , d a l a m h a l d c b i t o r n v a a d d . - h p c r u s a l i a a n a s u r a n s i , d a n a 

p e n s i o n , a t a u B a d a n U s a h a M i l i k N e g a r a \ a n g b e r g e r a k d i b i d a n g k e p e n l i n g a n 

p u b l i k . 

4. Proses Permohonan dan Putusan Pernyataan Pailit 

P r o s e s p e r m o h o n a n d a n p u t u s a n p e r n y a t a a n p a i l i t d i a t u r d a l a m P a s a l 6 

s a m p a i d e n g a n P a s a l 11 U n d a n g - u n d a n g K e p a i l i t a n . P r o s e s n y a d a p a t d i j e l a s k a n 

s e b a g a i b e r i k u t : 

a . T a h a p P e n d a f t a r a n P e r m o h o n a n P e r n y a t a a n P a i l i t 

P e m o h o n m e n g a j u k a n p e r m o h o n a n p e r n y a t a a n p a i l i t k e p a d a k e l u a 

P e n g a d i l a n N i a g a . p a n i t e r a P e n g a d i l a n N i a g a w a j i b m e n d a f t a r k a n p e r m o h o n a n 

t e r s e b u t p a d a t a n g g a l p e n n o h o n a n y a n g b e r s a n g k u t a n d i a j u k a n d a n k e p a d a 

p e m o h o n d i b e r i k a n t a n d a t e r i m a t e r t u l i s y a n g d i t a n d a t a n g a n i o l e h p e j a b a t y a n g 

b e r w e n a n g d e n g a n t a n g g a l y a n g s a m a d e n g a n t a n g g a l p e n d a f t a r a n . 

b . T a h a p P e m a n g g i l a n P a r a P i h a k 

S e b e l u m p e r s i d a n g a n d i m u l a i , p e n g a d i l a n m e l a l u i j u r u s i t a m e l a k u k a n 

p e m a n g g i l a n p a r a p i h a k , a n t a r a l a i n : 

1 ) W a j i b m e m a n g g i l D e b i t u r , d a l a m h a l p e r m o h o n a n p e r n y a t a a n p a i l i l d i 

a j u k a n o l e h K r e d i t u r , K e j a k s a a n , B a p e p a m , a t a u M e n t e r i K e u a n g a n ; 

2) D a p a t m e m a n g g i l K r e d i t u r , d a l a m h a l p e r m o h o n a n p e r n y a t a a n p a i l i t d i 

a j u k a n o l e h D e b i t u r {voluntary petition) d a n t e r d a p a t k e r a g u a n b a h w a p e r s y a r a t a n 

u n t u k d i n y a t a k a n p a i l i t s e b a g a i m a n a d i m a k s u d d a l a m P a s a l , 2 a y a t ( 1 ) U n d a n g -
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U n d a n g K e p a i l i t a n l e l a h l e r p e n u h i . P e m a n g g i l a n d i l a k u k a n o l e h j u r u s i t a d e n g a n 

s u r a t k i l a t t e r c a t a t p a l i n g l a m b a t 7 h a r i s e b e l u m s i d a n g p e m e r i k s a a n p e r t a m a d i 

s e l e n g g a r a k a n . 

c . T a h a p P e r s i d a n g a n a l a s P e r m o h o n a n P e r n y a t a a n P a i l i t 

J a n g k a w a k t u p a l i n g l a m b a t 3 h a r i s e t e l a h t a n g g a l p e n n o h o n a n p e m y a t a a n 

p a i l i t d i d a f t a r k a n , p e n g a d i l a n m e m p e l a j a r i p e r m o h o n a n d a n m e n e t a p k a n s i d a n g . 

S i d a n g p e m e r i k s a a n a t a s p e r m o h o n a n t e r s e b u t d i s e l e n g g a r a k a n d a l a m j a n g k a 

w a k t u p a l i n g l a m b a t 2 0 h a r i s e t e l a h t a n g g a l p e r m o h o n a n d i d a f t a r k a n . A t a s 

p e r m o h o n a n D e b i t u r d a n b e r d a s a r k a n a l a s a n y a n g c u k u p s e p e r t i a d a n y a s u r a l 

k e t e r a n g a n s a k i t d a r i d o k t e r , P e n g a d i l a n d a n d a p a t m e n u n d a p e n y e l e n g g a r a a n 

s i d a n g p e m e r i k s a a n s a m p a i d e n g a n p a l i n g l a m b a t 2 5 h a r i s e t e l a h t a n g g a l 

p e r m o h o n a n d i d a f t a r k a n . P a s a l 1 0 a y a t ( 1 ) U n d a n g - u n d a n g K e p a i l i t a n d i 

n y a t a k a n b a h w a s e l a m a p u t u s a n a t a s p e r m o h o n a n p e r n y a t a a n p a i l i t b e l u m d i 

u c a p k a n , s e t i a p k r e d i t u r , k e j a k s a a n , B a n k I n d o n e s i a , B a p e p a m , a t a u M e n t e r i 

K e u a n g a n d a p a t m e n g a j u k a n p e n n o h o n a n k e p a d a p e n g a d i l a n u n t u k : 

1 ) M e l e t a k a n s i t a j a m i n a n t e r h a d a p s e b a g i a n a t a u s e l u r u h k e k a y a a n D e b i t u r , a t a u 

2 ) M e n u n j u k a n K u r a t o r s e m e n t a r a u n t u k m e n g a w a s i : 

a ) P e n g e l o l a a n u s a h a D e b i t u r ; d a n 

b ) P e m b a y a r a n k e p a d a k r e d i t u r , p e n g a l i h a n , a t a u p e n g a g u n a n k e k a y a a n 

d e b i t u r y a n g d a l a m k e p a i l i t a n m e r u p a k a n w e w e n a n g k r e d i t u r . 

d . T a h a p P u t u s a n a t a s P e r m o h o n a n P e m y a t a a n P a i l i t 

P u t u s a n P e n g a d i l a n N i a g a a t a s p e r m o h o n a n p e r n y a t a a n p a i l i t h a r u s d i 

u c a p k a n p a l i n g l a m b a t 6 0 h a r i s e t e l a h t a n g g a l p e r m o h o n a n p e r n y a t a n p a i l i l d i 
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v v a k l u n y a p a l i n g l a m b a t 15 h a i i s e t e l a h p u t u s a n p e r n y a t a a n p a i l i t . R e n c a n a 

p e n y e l e n g g a r a a n r a p a t i t i i b a r u d i b e n t a h u k a n j u g a k e p a d a k u r a t o r . S e g a l a 

k ' e p u t u s a n y a n g d i k e l u a r k a n d a l a m R a p a t K r e d i t u r : r i h a r u s d i i a k u k a n d e n g a n 

s u a r a t e r b a n y a k d a r i k r e d i t u r / k u a s a i m y a y a n g h a d i r d a l a n r a p a l i t u . 

R a p a t - r a p a t y a n g d a p a t d i l a k u k a n o l e h p r a k r e d i t u r t e r d i r i d a r i : 

1 . R a p a t v c r i f i k a s i 

2 . R a p a t u n t u k m e m b i c a r a k a n a k k o o r d , b i l a h a l i n i d i a j u k a n o l e h s i p a i l i t 

d a n b e l u m s e m p a t d i a j u k a n d a l a m r a p a t v c r i f i k a s i , 

3 . R a p a t l u a r b i a s a , a p a b i l a h a l i t u d i p a n d a n g p e r l u o l e h h a k i m p e n g a w a s 

( p a s a l 8 1 a y a t 1 U U P K j ; 

4 . R a p a t u n t u k m e m b i c a r a k a n p e r u s a h a a n s i p a i l i t , a p a k a h p e r l u d i 

l a n j u t k a n a t a u t i d a k . H a l i n i p e r l u a p a b i l a s i p a i l i t t i d a k m e n a w a r k a n 

a k k o o r d p a d a r a p a t v e r i f i k a s i a t a u a k k o o r d d i t o l a k . 

R a p a t p a r a k r e d i t u r d i a t a s d i k e t a h u i d a n d i p i m p i n o l e h H a k i m P e n g a w a s 

d a n s e o r a n g p a n i t e r a P e n g a d i l a n N e g r i s e b a g a i n o t u l e n . B a l a i h a r t a p e n i n g g a l a n d i 

w a j i b k a n h a d i r p a d a r a p a t - r a p a t t e r s e b u t , d a n s e g a l a k e p u t u s a n p a d a r a p a t t e r s e b u t 

d i a m b i l d e n g a n s u a r a t e r b a n y a k , k e c u a l i y a n g m e n y a n g k u t m e n g e n a i p e r d a m a i a n 

( a k k o o r d ) d a n h a l - h a l y a n g d i m a k s u d d a l a m p a s a l 1 6 8 b . 

P a d a r a p a t - r a p a t i t u l a h , p a r a k r e d i t u r h a d i r u n t u k m e m b e l a k e 

p e n t i n g a n n y a . A g a r k r e d i t u r d a p a t h a d i r t e p a t p a d a w a k t u n y a , m a k a B H P h a r u s 

m e n y a m p a i k a n p a n g g i l a n r a p a t m e l a l u i s u r a t , i k l a n a t a u s u r a t k a b a r r e s m i y a n g d i 

t u n j u k o l e h h a k i m p e n g a w a s . D i d a l a m u n d a n g a n r a p a t i t u d i j e l a s k a n p u l a t e n t a n g 

a c a r a / a g e n d a y a n g a k a n d i b a h a s d a l a m r a p a t t e r s e b u t . 
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A d a p u n k e w e n a n g a n d a r i r a p a l p a r a k r e d i t u r i t u m e l i p u t i b e b e r a p a h a l , 

y a i t u : 

1 . M e n g a m b i l k e p u t u s a n t e n t a n g a k k o o r d y a n g d i i ; ' . v . a : k a i " . o l c b i s i p a i l i t ; 

2 . M e m b e r i k a n s u a r a t e n t a n g p e r l u t i d a k n y a p e n g a n g k a i a n p a n i t i a p a r a 

k r e d i t u r t e t a p , 

3 . M e n u n d a p c m b i c a r a a n a k k o o r d s a m p a i a d a n y a r a p a t v e r i f i k a s i ; 

4 . M e m u t u s k a n t e n t a n g v e r i f i k a s i t a g i h a n - t a g i h a n d e n g a n s y a r a t 

m e m p e r t a n g g u h k a n n i l a i / h a r g a p a d a s a a t d i n y a t a k a n p a i l i t . 

b . A r t i V e r i f i k a s i 

V e r i f i k a s i d i a r l i k a n d e n g a n p e n c o c o k a n a t a u p e n g u j i a n a t a s u t a n g - u t a n g s i 

p a i l i t a t a u p i u t a n g - p i u t a n g k r e d i t u r y a n g h a r u s d i m a s u k a n k e B a l a i H a r t a 

P e n i n g g a l a n . H a l i t u t i d a k s a l a h , k a r e n a d a l a m v e r i f i k a s i i t u l a h d i a d a k a n 

p e m e r i k s a a n , p e n c o c o k a n , p e n g u j i a n a t a s t a g i h a n - t a g i h a n k r e d i t u r d a n 

p e m b u k u a n - p e m b u k u a n y a n g d i m i l i k i o l e h s i p a i l i t . D i t e n m a t i d a k n y a t a g i h a n -

t a g i h a n i t u o l e h B a l a i H a r t a P e n i n g g a l a n t e r g a n t u n g d a r i a l a t - a l a t b u k t i y a n g d i 

a j u k a n k r e d i t u r . 

O l e h s e b a b i t u , k e t i k a k r e d i t u r m e m a s u k k a n t a g i h a n n y a k e B a l a i H a r t a 

P e n i n g g a l a n , i a h a r u s m e n y e r t a k a n p e r h i t u n g a n - p e r h i t u n g a n a t a u k e t e r a n g a n 

t e r t u l i s y a n g m e n u n j u k k a n s i f a t d a n j u m l a h t a g i h a n n y a , s e r t a a l a t - a l a t b u k t i y a n g 

m e n d u k u n g t a g i h a n i t u . 

Y a n g d i m a k s u d d e n g a n v e r i f i k a s i d a l a m p e r a t u r a n K e p a i l i t a n i a l a h , 

p r o s e d u r u n t u k m e n e t a p k a n b a k m e n a g i b . H a l i t u b e r a r t i , v e n f i k a s i m e n e t a p k a n 

t e n t a n g t a t a c a r a k r e d i t u r m e n y a m p a i k a n t a g i h a n n y a a g a r t a g i h a n i t u d a p a t d i a k u i 



2 0 

d a n d i t e t a p k a n . B i l a m a n a t a g i h a n - t a g i h a n i t u ( b e d a s a r k a n a l a t b u k t i y a n g a d a ) d i 

t e t a p k a n d e n g a n p a s t i , m a k a t a g i h a n - t a g i h a n i t u d i s e b u t t a g i h a n y a n g d i a k u i a t a u 

t a g i h a n y a n g d i v e r i f i k a s i , d a n k r e d i t u m y a d i s e b u t k r e d i t u r y a n r d i a k u i 

S e d a n g k a n t a g i h a n y a n g l i d a k c o c o k d e n g a n C a t a l a n d a n s i p a i l i l , a k a n d i t o l a k 

o l e h B a l a i H a r t a P e n i n g g a l a n d e n g a n d i s e r t a i a l a s a n - a l a s a n n y a . 

B e r k e n a a n d e n g a n i t u l a h , m a k a B a l a i H a r t a P e n i n g g a l a n t e n t u n y a a k a n 

m e m b u a t 2 d a f t a r t a g i h a n , y a i t u t a g i h a n y a n g d i t e r i m a a t a u d i a k u i d a n d i t a g i h 

y a n g d i t o l a k . K e d u a d a f t a r t a g i h a n i t u d i s e d i a k a n d i k a n t o r B a l a i H a r t a 

P e n i n g g a l a n s e l a m a t u j u h h a r i s e b e l u m d i a d a k a n r a p a t v e r i f i k a s i , a g a r s e t i a p 

k r e d i t u r d a n s e t i a p o r a n g y a n g b e r k e p e n t i n g a n d a p a t m e l i h a t n y a s e c a r a C u m a -

C u m a . 

D i d a l a m P e r a t u r a n K e p a i l i t a n d i b e d a k a n b e b e r a p a j e n i s t a g i h a n a t a u 

p i u l a n g , y a i l u ; 

1 . T a g i h a n y a n g d i a k u i s e b a g a i m a n a y a n g d i t e n t u k a n d a l a m p a s a l 1 1 7 U U P K . 

" T a g i h a n - t a g i h a n y a n g d i a k u i t e r s e b u t d i p i n d a h k a n d a l a m s u a t u d a f t a r 

p e n a g i h - p e n a g i h y a n g d i a k u i y a n g d i m a s u k k a n d a l a m b e r i t a a c a r a " 

2 . T a g i h a n y a n g d i a k u i d e n g a n b e r s y a r a t , y a i t u t a g i h a n y a n g b e l u m d e f m i t i f , 

t e t a p i d i a n g g a p d e f i n i t i v e d e n g a n s y a r a t ( p a s a l 1 2 6 a 3 U U P K ) 

3 . T a g i h a n y a n g d i b a n t a h , y a i t u t a g i h a n y a n g t i d a k d i a k u i k e b e n a r a n n y a b a i k 

o l e h B a l a i H a r t a P e n i n g g a l a n m a u p u n o l e h s e o r a n g k r e d i t u r a t a u l e b i h ( p a s a l 

1 1 8 a 2 U U P K ) . 
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c . R a p a l V e r i f i k a s i 

" S e t e l a h t e r s u s u n n y a d a f t a r p i u t a n g a t a u t a g i h a n o l e h k u r a t o r / B a l a i H a r t a 

P e , - , - ; v . g a ! a n , b a i k p i u t a n g y a n g d i t e r i m a m a u p u n d i t o l a k , n i a k u d a f t a r p i u t a n g i l a 

b e l u n i l u h b c r l u k u s e c a r a h u k u i n ( b e l u m p u n y a k e k u a t a n h u k u m ) . D e n g a n k a t a l a i n 

d a f t a r i t u s i f a t n y a m a s i h s e m e n t a r a y a n g n a n t i n y a a k a n m e n d a p a t p c n g e s a h u n 

p a d a r a p a t v e r i f i k a s i . " ' ^ ' 

S e l a m b a t - I a m b a t n y a 1 4 h a r i s e s u d a h p u t u s a n k e p a i l i t a n m e m p u n y a i 

k e k u a t a n h u k u i n y a n g p a s t i , m a k a h a k i m P e n g a w a s m e n e t a p k a n a n t a r a l a i n : 

1 . H a r i d a n t a n g g a l t e r a k h i r t a g i h a n - t a g i h a n d i m a s u k k a n / d i a j u k a n k e 

B a l a i H a r t a P e n i n g g a l a n ; 

2 . H a r i , t a n g g a l , j a m d a n t e m p a t v e r i f i k a s i a k a n d i a d a k a n . 

Y a n g p e r l u d i p e r h a t i k a n d i s i n i i a l a h , b a h w a t e n g g a n g w a k t u m a s u k n y a 

t a g i h a n d e n g a n h a r i d i l a n g s u n g k a n n y a r a p a t v e r i f i k a s i p a l i n g s e d i k i t 1 4 h a r i 

( p a s a l 1 0 4 U U P K ) . S e p e r t i y a n g d i u n g k a p k a n d i d e p a n , b a h w a r a p a t v e r i f i k a s i 

i n i d i p i m p i n o l e h H a k i m , s e r t a d i h a d i r i o l e h B a l a i H a r t a P e n i n g g a l a n , p a r a 

k r e d i t u r d a n s i p a i l i t . 

K r e d i t u r d a p a t s a j a t i d a k h a d i r p a d a r a p a t v e r i f i k a s i a s a l k a n d i k u a s a k a n / d i 

w a k i l i o l e h k u a s a n y a . S e d a n g k a n b a g i s i p a i l i t , k e h a d i r a n n y a m u t l a k d i p e r l u k a n 

u n t u k d i d e n g a r k e t e r a n g a n n y a m e n g e n a i s e b a b - s e b a b k e p a i l i t a n d a n k e a d a a n 

b o e d e i . A p a b i l a s i p a i l i t t i d a k h a d i r p a d a r a p a t t e r s e b u t , p a d a h a l i a t e l a h d i p a n g g i ! 

d e n g a n p a t u t , m a k a r a p a t v e r i f i k a s i d a p a t t e r u s d i l a n g s u n g k a n d e n g a n t a n p a 

h a d i m y a s i p a i l i t . 

'^'http7/wvvw.academiaedb^l52iry3Q5MAKALAH_HUK^ tanggal 10 
Feburari 2Q16 



3 . T a g i h a n y a n g d i b a n t a h b a i k o l e h k u r a l o r / B a l a i H a r t a P e n i n g g a l a n m a u p u n 

o l e h k r e d i t u r . 

B. Putusan Pengadilan Niaga 

M e n u r u t P a s a l 8 a y a t ( 5 ) , p u t u s a n P e n g a d i l a n a t a s p e r m o h o n a n p e r n y a t a a n 

p a i l i t h a r u s d i u c a p k a n p a l i n g l a m b a t 6 0 ( e n a m p u l u h ) h a r i s e t e l a h t a n g g a l 

p e r m o h o n a n p e r n y a t a a n p a i l i l d i d a f t a r k a n . I n i l a h y a n g m e m b e d a k a n a n t a r a 

P e n g a d i l a n N i a g a d a n P e r a d i l a n U m u m d i m a n a H a k i m d i b c r i b a t a s a n w a k t u . 

u n t u k m e n > ' e l e s a i k a n p e r k a r a . P u t u s a n a t a s p e r m o h o n a n p e r n y a t a a n p a i l i t d i 

u c a p k a n d a l a m s i d a n g y a n g t e r b u k a u n t u k u m u m . 

" M a j e l i s H a k i m d a l a m m e n j a t u h k a n p u t u s a n h a r u s m e m u a t p a s a l t e r t e n t u 

d a r i p e r a t u r a n p e r u n d a n g - u n d a n g a n y a n g b e r s a n g k u t a n d a a ^ a t a u s u m b e r h u k u m 

t a k t e r t u l i s y a n g d i j a d i k a n d a s a r u n t u k m e n g a d i l i , d a n p e r t i m b a n g a n h u k u m d a n 

p e n d a p a t y a n g b e r b e d a d a r i h a k i m a n g g o t a a t a u k e l u a m a j e l i s ( d i s s e n t i n g 

o p i n i o n ) . " " ' ' 

S e c a r a u m u m i s i d a n s i s t e m a l i k a p u t u s a n j u g a s a m a d e n g a n p u t u s a n p a d a 

p e r k a r a p e r d a t a y a n g m e l i p u t i : 

a . N o m o r p u t u s a n 

b . K e p a l a p u t u s a n " D e m i K e a d i l a n B e r d a s a r k a n K e t u h a n a n Y a n g M a h a E s a " 

c . I d e n t i t a s p e m o h o n p a i l i t d a n k u a s a h u k u m n y a , s e r t a t e r m o h o n p a i l i t d a n k u a s a 

h u k u m n y a 

d . T e n l a n g d u d u k p e r k a r a n y a 

''''htlpV/numlitaauliasari blogspot co.id/2Q10/l l/kepailitan.htmldlakses tangttal 28 Juli 
2016 
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e , T e n t a n g P e r t i m b a n g a n H u k u m n y a 

f, A m a r P u t u s a n 

g , T a n d a t a n g a n M a j e l i s H a k i m d a n P a n i t e r a 

P e r t u d i k e t a h u i b a h w a m e n u r u t P a s a l 8 a y a t ( 7 ) U n d a n g - U n d a n g K e p a i l i t a n , 

p u t u s a n a t a s p e r m o h o n a n p e r n y a t a a n p a i l i t d i P e n g a d i l a n N i a g a d a p a t d i 

l a k s a n a k a n l e b i h d a h u l u , m e s k i p u n t e r h a d a p p u t u s a n t e r s e b u t m a s i h d i a j u k a n 

u p a y a h u k u m a t a u p u t u s a n t e r s e b u t b e r s i f a t s e r t a m e r t a . 

U n d a n g - U n d a n g K e p a i l i t a n m e w a j i b k a n k u r a t o r u n t u k m e l a k s a n a k a n 

s e g a l a t u g a s d a n k e w e n a n g a n n y a u n t u k m e n g u r u s d a n a t a u m e m b e r e s k a n h a r t a 

p a i l i l t e r h i t u n g s e j a k p u t u s a n p e r n y a t a a n p a i l i t d i t e t a p k a n . M e s k i p u n p u t u s a n 

p a i l i t t e r s e b u t d i k e m u d i a n h a n d i b a t a l k a n o l e h s u a t u p u t u s a n y a n g s e c a r a 

h i e r a r k h i l e b i h t i n g g i . 

C . Syaral Sahnya Perjanjian 

S u a t u p e r j a n j i a n a k a n b e r l a k u s a h a p a b i l a d i b u a t d e n g a n m e m e n u h i s y a r a t -

s y a r a t p e r j a n j i a n . D a l a m K U H P e r d a t a P a s a l 1 3 2 0 d i n y a t a k a n m e n g e n a i 4 s y a r a t 

s a h n y a s u a t u p e r j a n j i a n y a i t u : 

1 ) K e s e p a k a t a n m e r e k a y a n g m e n g i k a t k a n d i r i 

Y a n g d i m a k s u d d e n g a n k e s e p a k a t a n a d a l a h p e r s e s u a i a n p e m y a t a a n 

k e h e n d a k a n t a r a s a l u o r a n g a t a u l e b i h d e n g a n p i h a k l a i n n y a . K e s e p a k a t a n d a l a m 

p e r j a n j i a n m e r u p a k a n p e r w u j u d a n d a r i k e h e n d a k d u a a t a u l e b i h p i h a k d a l a m 

p e r j a n j i a n m e n g e n a i a p a y a n g m e r e k a k e h e n d a k i u n t u k d i l a k s a n a k a n , b a g a i m a n a 

c a r a m e l a k s a n a k a n n y a , k a p a n h a r u s d i l a k s a n a k a n , d a n s i a p a y a n g h a r u s 
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m e l a k s a n a k a n , K e s e p a k a t a n t e r s e b u t b e r s i f a t b e b a s , a r t i n y a b e l u l - b e l u l a t a s 

k e m a u a n s u k a r e l a p i h a k - p i h a k d a n t i d a k a d a p a k s a a n s a m a s e k a l i d a r i p i h a k 

i n a n a p u n . 

2 ) K e c a k a p a n U n t u k M e m b u a t S u a t u P e r i k a t a n 

K c c a k a p a n b e r t i n d a k a d a l a h k e c a k a p a n a t a u k e m a m p u a n u n t u k m e l a k u k a n 

p e r b u a t a n h u k u m . P e r b u a t a n h u k u m a d a l a h p e r b u a t a n 

y a n g a k a n m e n i m b u l k a n a k i b a i h u k u m . O r a n g - o r a n g y a n g a k a n m e n g a d a k a n 

p e r j a n j i a n h a r u s l a h o r a n g - o r a n g y a n g c a k a p d a n b e r w e n a n g u n t u k m e l a k u k a n 

p e r b u a t a n h u k u m s e b a g a i m a n a y a n g d i t e n t u k a n o l e h u n d a n g - u n d a n g . P a d a 

d a s a r n y a , s e t i a p o r a n g y a n g s u d a h d e w a s a d a n s e h a l p i k i r a n n y a , a d a l a h o r a n g 

y a n g c a k a p h u k u m . 

M e n u r u t P a s a l 1 3 3 0 K U M P e r d a t a , y a n g d i s e b u t o r a n g y a n g t i d a k c a k a p 

u n t u k m e m b u a t p e r j a n j i a n a d a l a h : 

a ) O r a n g - o r a n g y a n g b e l u m d e w a s a 

M e r e k a y a n g d i m a k s u d o r a n g y a n g b e l u m d e w a s a y a i t u b e l u m m e n c a p a i 

u m u r 2 1 t a h u n d a n b e l u m p e r n a h k a w i n . B e r k a i t a n d e n g a n h a l t e r s e b u t , m e n u r u t 

P a s a l 4 7 U U N o . 1 T a h u n 1 9 7 4 t e n t a n g P e r k a w i n a n y a n g m e n y a t a k a n b a h w a 

s e o r a n g a n a k y a n g b e l u m d e w a s a a d a l a h j i k a b e l u n i b e r u m u r 1 8 t a h u n a t a u b e l u m 

p e m a h m e l a n g s u n g k a n p e r k a w i n a n . 

b ) M e r e k a y a n g d i t a r u h d a l a m p e n g a m p u a n 

M e n u r u t P a s a l 4 3 3 K U H P e r d a t a , o r a n g - o r a n g y a n g d i l e t a k k a n d i b a w a h 

p e n g a m p u a n a d a l a h s e t i a p o r a n g d e w a s a y a n g s e l a l u b e r a d a d a l a m k e a d a a n 

d u n g u , s a k i t o t a k a t a u g e l a p m a t a d a n b o r o s . O r a n g y a n g d i t a r u h d i b a w a h 
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p e n g a m p u a n m e n u r u t i u i k u m t i d a k d a p a t b e r b u a t b e b a s d e n g a n h a r t a 

k e k a y a a n n v a K c d u d u k a n n y a s a m a d e n g a n s e o r a n g a n a k y a n g b e l u m d e w a s a . 

c ) W a n i U i v a n g b e r s u a m i 

M e m i i u t k e t e n t u a n P a s a l 1 0 8 K U H P e r d a l a , s e o r a n g p e r e m p u a i i > a n g 

h c r s n a i n i ( s e o r a n g i s t r i ) , u n t u k m e n g a d a k a n s u a t u p e r j a n j i a n m e m c r i u k a n l i a i i t u a n 

a t a u i z i n ( k u a s a t e r t u l i s ) d a r i s u a m i n y a , T e t a p i m e n g e n a i w a n i t a y a n g b e r s u a m i 

u n t u k s e k a r a n g s u d a h d i n y a t a k a n c a k a p m e l a k u k a n p e r b u a t a n h u k u m a t a u u n t u k 

m e n g h a d a p k e p e n g a d i l a n d e n g a n d i k e l u a r k a n n y a S E M A N o . 3 T a h u n 1 9 6 3 

t a n g g a l 4 A g u s t u s 1 9 6 3 y a n g m e n y a t a k a n b a h w a M a h k a m a h A g u n g m e n g a n g g a p 

P a s a l 1 0 8 d a n 1 1 0 K U H P e r d a t a t e n t a n g w e w e n a n g s e o r a n g i s t r i u n i u k m e l a k u k a n 

s u a t u p e r b u a t a n h u k u m d a n m e n g h a d a p p e n g a d i l a n d e n g a n i j i n s u a m i n y a s u d a h 

t i d a k b e r l a k u l a g i . J a d i s e o r a n g i s t r i t i d a k p e r l u l a g i m e m i n t a i j i n s u a m i n y a d a l a m 

m e n g a d a k a n p e r j a n j i a n . 

3 ) M e n g e n a i s u a t u h a l t e r t e n t u 

S u a t u h a l t e r t e n t u m e r u p a k a n p o k o k p e r j a n j i a n , m e r u p a k a n p r e s t a s i y a n g 

p e r l u d i p e n u h i d a l a m s u a t u p e r j a n j i a n . K i t a b U n d a n g - U n d a n g H u k u n i P e r d a t a 

m e n j e l a s k a n m a k s u d h a l t e r t e n t u , d e n g a n m e m b e r i k a n r u m u s a n d a l a m P a s a l 1 3 3 3 

K U H P e r d a t a , y a n g b e r b u n y i s e b a g a i b e r i k u t : 

" S u a t u p e r j a n j i a n h a r u s m e m p u n y a i s e b a g a i p o k o k p e r j a n j i a n b e r u p a s u a t u 

k e b e n d a a n y a n g p a l i n g s e d i k i t d i t e n t u k a n j e n i s n y a . T i d a k l a h m e n j a d i h a l a n g a n 

b a h w a j u m l a h k e b e n d a a n t i d a k t e n t u , a s a l s a j a j u m l a h i t u k e m u d i a n d a p a t 

d i t e n t u k a n a t a u d i h i t u n g " . 
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S u a l u p e i j a n j i a n a d a i a h s a h j i k a a p a y a n g d i p e r j a n j i k a n d i d a l a m p e r j a n j i a n 

t e r s e b u t a d a l a h s u a t u h a l y a n g j e l a s d a n t e r t e n t u . S y a r a t - s y a r a t t e n t a n g s u a t u h a ! 

t e r t e n t u t c ; - ' . • • m a k s u d k a n g u n a m e n e t a p k a n h a k d a n k e w a j i b a n k e d u a b e l a h 

p i h a k , j i k a l i m b a i p e r s e l i s i h a n d a l a m p e l a k s a n a a n p e r j a n j i a n t e r s e b u t . 

4 ) S u a l u s e b a b y a n g h a l a l 

D e n g a n . s e b a b i n i d i m a k s u d k a n t i a d a l a i n a d a l a h i s i d a r i p e r j a n j i a n . 

M e n g e n a i s e b a b y a n g h a l a l d i a t u r d a l a m P a s a l 1 3 3 5 h i n g g a P a s a l 1 3 3 7 R U H 

P e r d a t a . D a l a m P a s a l 1 3 3 5 K U H P e r d a l a m e n y a t a k a n b a h w a : " S u a t u p e r j a n j i a n 

t a n p a s e b a b , a t a u y a n g t e l a h d i b u a t k a r e n a s u a t u s e b a b y a n g p a l s u a t a u y a n g 

t e r l a r a n g , t i d a k m e m p u n y a i k e k u a t a n " 

D u a s y a r a t y a n g p e r t a m a d i n a m a k a n s y a r a t s u b y e k t i f k a r e n a m e n g e n a i 

o r a n g - o r a n g n y a a t a u s u b y e k n y a y a n g m e n g a d a k a n p e r j a n j i a n , A p a b i l a s y a r a t 

s u b y e k t i f l i d a k d i p e n u h i , m a k a p e r j a n j i a n d a p a t d i b a t a l k a n a t a u d i m i n t a k a n 

p e m b a t a l a n k e p a d a h a k i m . U n t u k d u a s y a r a t t e r a k h i r d i n a m a k a n s y a r a t o b y e k t i f 

k a r e n a m e n g e n a i p e r j a n j i a n n y a s e n d i r i a t a u o b y e k d a r i p e r b u a t a n h u k u m y a n g 

d i l a k u k a n t e r s e b u t . A p a b i l a s y a r a t o b y e k t i f l i d a k d i p e n u h i , m a k a p e r j a n j i a n y a n g 

d i b u a t o l e h p a r a p i h a k t e r s e b u t a d a l a h b a t a l d e m i h u k u m , 

D. L a h i r dan Berakhimya Perjanjian 

1 ) L a h i m y a P e r j a n j i a n 

P a d a p e r j a n j i a n k o n s e n s u a l , s u a t u p e r j a n j i a n t e r s e b u t d i a n g g a p l a h i r j i k a 

p a d a s a a t y a n g s a m a d a n d i t e m p a t y a n g s a m a s u a t u k e s e p a k a t a n a n t a r a k e d u a 

b e l a h p i h a k t e r s e b u t t e l a h t e r c a p a i . H a l i n i b e r a r t i b a h w a s u a t u p e r j a n j i a n s u d a h 

b a r a w a l a t a u s u d a h d i m u i a i d a n m e n g i k a t k e d u a b e l a h p i h a k s e t e l a h k e s e p a k a t a n 
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k e d u a b e l a h p i h a k l e r s e h u l t e r c a p a i . S e s e o r a n g y a n g a k a n m e m b u a t p e r j a n j i a n 

h a r u s m e n y a t a k a n k c h c n d a k i i y a d a n k e s e d i a a n n y a u n t u k m e n g i k a t k a n d i r i . 

P e r n y a t a a n k e d u r h ' d a h p i h : ; , l , t e r s e b u t h a r u s b c r l c m u d a n t e i j a d i k e s e p a k a t a n . 

K e s e p a k a t a n t e r s e b u t i n e n g e i i a i h a l - h a l y a n g d i p e r j a n j i k a n d a n t e l a h m e m e n u h i 

s y a r a t - s y a r a t p o r j a n j i a n y a n g t e r d a p a t d a l a m P a s a l 1 3 2 0 K U H P e r d a t a , s e h i n g g a 

p e r j a n j i a n t e r s e b u t s a h m e n u r u t h u k u m . 

L a i n h a l n y a d e n g a n p e r j a n j i a n r i i l , d a i a m p e r j a n j i a n i n i s e l a i n a d a n y a k a t a 

s e p a k a t d a r i k e d u a b e l a h p i h a k s e k a l i g u s j u g a h a r u s d i i k u t i d e n g a n p e n y c r a h a n 

n y a t a a t a s b a r a n g n y a , D a l a m h a l i n i b u k a n k a t a s e p a k a t y a n g m e n g i k a t k e d u a 

b e l a h p i h a k , m e i a i n k a n p e r b u a t a n n y a t a b e r u p a p e n y e r a h a n b a r a n g t e r s e b u t . 

P e r j a n j i a n r i i l d a p a t d i l i h a l p a d a p e r j a n j i a n p e n i t i p a n b a r a n g ( P a s a l 1 6 9 4 K U H 

P e r d a t a ) , p e r j a n j i a n p i n j a m p a k a i ( P a s a ! 1 7 4 0 K U H P e r d a t a ) , d a n p e r j a n j i a n 

p i n j a m m e m i n j a m ( P a s a l 1 7 5 4 K U H P e r d a t a ) . B e g i t u j u g a p a d a p e r j a n j i a n f o r m i l , 

p e r j a n j i a n i n i t e r j a d i n y a h a r u s m e m e n u h i h a r u s m e m e n u h i p e r s y a r a t a n p e r a t u r a n 

p e r u n d a n g - u n d a n g a n . M i s a l n y a p e r j a n j i a n j u a l b e l i t a n a h a t a u r u n i a h d a n 

p e r j a n j i a n h i b a h . 

2 ) B e r a k h i m y a P e i j a n j i a n 

S e c a r a u m u m s u a t u p e r j a n j i a n y a n g d i b u a t o l e h p a r a p i h a k a k a n 

m e m p u n y a i s a a l d i m a n a p e r j a n j i a n y a n g a d a d i a n l a r a m e r e k a a k a n h a p u s , y a n g 

b e r a r t i b e r a k h i m y a p e r j a n j i a n d i a n t a r a m e r e k a . " M a s a l a h h a p u s n y a p e r j a n j i a n 

b e r a r t i m e n g h a p u s k a n s e m u a p e m y a t a a n k e h e n d a k y a n g t e l a h d i t u a n g k a n d a l a m 

p e r s e t u j u a n b e r s a m a a n t a r a p i h a k k r e d i t u r d a n p i h a k d e b i t u r " '^' 

'^'M. Yahya Harahap, 2007, H u k u m A c a r a P e r d a t a , Jakarta: Sinar Grafika, him 106 
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H a l - h a ! y a n g d a p a t m e n g a k i b a t k a n p e r j a n j i a n b e r a k h i r a d a l a h : 

a ) D i t e n t u k a n d a l a m p e r j a n j i a n o l e h p a r a p i h a k ; 

b ) U n d a n g - u n d a n g m e n e n t u k a n b a t a s b e r l a k u n y a s u a t u p e r j a n j i a n ; 

c ) P a r a p i h a k a t a u u n d a n g - u n d a n g d a p a t m e n e n t u k a n b a h w a d e n g a n t e r j a d i n y a 

s u a t u p e r i s t i w a t e r t e n t u m a k a p e r j a n j i a n a k a n h a p u s ; 

d ) P e r n y a t a a n m e n g h e n t i k a n p e r j a n j i a n . H a ! i n i d a p a t d i l a k u k a n o l e h k e d u a b e l a h 

p i h a k a t a u o l e h s a l a h s a t u p i h a k , d a n h a n y a a d a p a d a p e r j a n j i a n y a n g b e r s i f a t 

s e m e n t a r a . M i s a l : p e r j a n j i a n k e r j a d a n p e r j a n j i a n s e w a m e n y e w a ; 

e ) P e r j a n j i a n h a p u s k a r e n a p u t u s a n h a k i m ; 

f ) T u j u a n p e r j a n j i a n t e l a h t e r c a p a i ; 

g) D e n g a n p e r s e t u j u a n p a r a p i h a k . 

E . K l a u s u l A r b i t r a s e 

P e r j a n j i a n a r b i t r a s e a t a u d a p a t j u g a d i s e b u t s e b a g a i k l a u s u l a a r b i t r a s e p a d a 

d a s a r n y a a d a l a h s u a t u k l a u s u l a y a n g t e r d a p a t d a l a m s u a t u p e r j a n j i a n , i s i n y a 

m e m p e r j a n j i k a n b a h w a a p a b i l a t e r j a d i s e n g k e t a p a r a p i h a k s e p a k a t u n t u k 

m e n y e l e s a i k a n n y a m e l a l u i a r b i t r a s e . B e r i k u t b e b e r a p a d e f i n i s i m e n g e n a i a p a y a n g 

d i m a k s u d d e n g a n p e r j a n j i a n a r b i t r a s e : 

a . B e r d a s a r k a n P a s a l 1 a n g k a 3 U l I N o 3 0 / 1 9 9 9 T e n t a n g A r b i t r a s e d a n A l t e r n a t i f 

P e n y e l e s a i a n S e n g k e t a : " P e r j a n j i a n a r b i t r a s e a d a l a h s u a t u k e s e p a k a t a n b e r u p a 

k l a u s u l a a r b i t r a s e y a n g t e r c a n t u m d i d a l a m s u a t u p e r j a n j i a n t e r t u l i s y a n g d i b u a t 

o l e h p a r a p i h a k s e b e l u m t i m b u l s e n g k e t a a t a u s u a t u p e r j a n j i a n a r b i t r a s e t e r s e n d i r i 

y a n g d i b u a t p a r a p i h a k s e t e l a h t i m b u l s e n g k e t a . " 
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b . M e n u r u t S e t i a v v a n : " k l a u s u l a a r b i t r a s e a t a u arbiiraium clause a d a l a h a t a s h a k , 

d a s a r h u k u m d i a t a s m a n a p a r a a r b i t e r d u d u k d a n p u n y a k e w e n a n g a n . " 

c . M e n u r u t Y a h y a l i a r a i i a p : ' i A r j a n j i a n a r b i t r a s e m e r u p a k a n i k a t a n d a n s e p a k a t a n 

d i a n t a r a p a r a p i h a k , b a h w a m e r e k a a k a n m e n y e l e s a i k a n p e r s e l i s i h a n y a n g t i m b u l 

d a r i p e r j a n j i a n o l e h b a d a n a r b i t r a s e . P a r a p i h a k s e p a k a t u n t u k t i d a k m e n g a j u k a n 

p e r s e n g k e t a a n y a n g t e r j a d i k e b a d a n p e r a d i l a n " 

d . M e n u r u t U N C I T R A L (Uniled na/u/ns commission on Inlernalional Trade law): 

"Arbitration agreement is an agreement by the parties to submit to arbitration all 

or certain diputes which have arisen or which may arise between them in respect 

or a defined legal relationship, wether contractual or not. An arbitration 

agreement may he in a .separate agreement" 

P a d a d a s a r n y a a r b i t r a s e d a p a t b e r w u j u d d a l a m 2 ( d u a ) b e n t u k , y a i t u : 

a, K l a u s u l a a r b i t r a s e y a n g t e r c a n t u m d a l a m s u a t u p e r j a n j i a n t e r t u l i s y a n g d i b u a t 

p a r a p i h a k s e b e l u m t i m b u l s e n g k e t a ( f a c t u m d e c o m p r o m i t e n d o ) ; a t a u 

b . S u a t u p e r j a n j i a n A r b i t r a s e t e r s e n d i r i y a n g d i b u a t p a r a p i h a k s e t e l a h t i m b u l 

s e n g k e t a ( A k t a C o m p r o m i s ) . 

D a l a m p a s a l 1 1 a n g k a 3 U U n o m o r 3 0 / 1 9 9 9 j u g a d i t e g a s k a n b a h w a : 

" P e r j a n j i a n a r b i t r a s e a d a l a h s u a t u k e s e p a k a t a n b e r u p a k l a u s u l a a r b i t r a s e y a n g 

t e r c a n t u m d a l a m s u a t u p e r j a n j i a n t e r t u l i s y a n g d i b u a t p a r a p i h a k s e b e l u m t i m b u l 

s e n g k e t a a t a u s u a t u p e r j a n j i a n s u a t u p e r j a n j i a n a r b i t r a s e t e r s e n d i r i y a n g d i b u a t 

p a r a p i h a k s e t e l a h t i m b u l s e n g k e t a " . 



B A B I I I 

P E M B A H A S A N 

A. Kekuatan Putusan Pengadilan Niaga Dalam Menyelesaikan Perkara 

Kepailitan Dengan Adanya klausul Arbitrase 

1. Penyelesaian Sengketa Kepailitan 

M e n u r u t U n d a n g - U n d a n g N o . 3 7 T a h u n 2 0 0 4 t e n t a n g K e p a i l i t a n , y a n g 

b e r w e n a n g m e n y e l e s a i k a n m a s a l a h k e p a i l i t a n a d a l a h P e n g a d i l a n N i a g a y a n g 

m e r u p a k a n p e n g k h u s u s a n P e n g a d i l a n d i b i d a n g p e m i a g a a n y a n g d i b e n t u k d a l a m 

l i n g k u p P e r a d i l a n U m u m , d e n g a n m e n g g u n a k a n h u k u m a c a r a p e r d a t a , k e c u a l i 

u n d a n g - u n d a n g i n i m e n e n t u k a n l a i n ( P a s a l 3 0 0 j o . P a s a l 1 A n g k a 7 U U K 2 0 0 4 ) . 

D a l a m s e n g k e t a k e p a i l i t a n , p e m b e r e s a n h a r t a p a i l i t d i l a k u k a n o l e h k u r a t o r 

d i b a w a h p e n g a w a s a n h a k i m p e n g a w a s . P e n g a n g k a i a n k u r a t o r b e r d a s a r k a n P a s a l 

1 A n g k a 5 U U K 2 0 0 4 s e r t a p e n u n j u k a n h a k i m p e n g a w a s b e r d a s a r k a n P a s a l 1 

A n g k a 8 U U K 2 0 0 4 d i l a k u k a n o l e h P e n g a d i l a n N i a g a d a l a m p u t u s a n p a i l i t a t a u 

p u t u s a n p e n u n d a a n k e w a j i b a n p e m b a y a r a n u t a n g . 

D a l a m k a s u s s e n g k e t a k a p a i l i t a n P T . S r i M e l a m i n R e j e k i d a n K a w a n 

m e l a w a n P T . P u p u k S r i w i d j a j a P a l e m b a n g d a n K a w a n , p a d a p u t u s a n k a s a s i o l e h 

m a h k a m a h a g u n g N o m o r 4 5 K / P d t . S u s / 2 0 1 3 y a n g m e n y a t a k a n b a h w a p e n g a d i l a n 

n i a g a b e r w e n a n g m e n y e l e s a i k a n p e r k a r a k e p a i l i t a n t e r s e b u t m e s k i p u n t e r d a p a t 

k l a u s u l a r b i t r a s e , p e n g a d i l a n n i a g a d i p e r i n t a h k a n m e n u n j u k d a n m e n g a n g k a t 

h a k i m p e n g a w a s d a r i h a k i m p e n g a d i l a n n i a g a , s e r l a m e n g a n g k a t R y n a l d o P . 

B a t u b a r a y a n g d i u s u l k a n o l e h P T . S r i M e l a m i n R e j e k i s e b a g a i k u r a t o r , H a l 
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l e r s e b u l m e n u n j u k k a n a d a n y a k e w e n a n g a n p e n u h p e n g a d i l a n n i a g a u n i u k 

m e n y e l e s a i k a n p e r k a r a k e p a i l i t a n . t a n p a a d a n y a c a m p u r t a n g a n a r b i t e r . 

2. K e w e n a n g a n P e i i v e l c s a i a ' i . S . n g k e t a A t a s P e r j a n j i a n V a n g 

M e n g a n d u n g K l a u s u l a A r h i l r a s c 

Y u r i s d i k s i a t a u k e w e n a n g a n m e n y e l e s a i k a n s e n g k e t a b i s n i s d i a t u r d a l a m 

P a s a l 3 d a n P a s a l ! 1 U n d a n g - U n d a n g N o . 3 0 T a h u n 1 9 9 9 T e n t a n g A r b i t r a s e d a n 

A l t e r n a t i f P e n y e l e s a i a n S e n g k e t a S e n g k e t a b i s n i s y a n g d a p a l d i s e l e s a i k a n m e l a l u i 

a r b i t r a s e a d a l a h j i k a t e l a h d i p e r j a n j i k a n t e r l e b i h d a h u l u s e c a r a t e g a s b a h w a 

s e n g k e t a y a n g a k a n m u n g k i n t i m b u l d a r i h u b u n g a n h u k u i n t e r s e b u t a k a n 

d i s e l e s a i k a n m e l a l u i a r b i l r a s e , d a n p e n g a d i l a n n e g e r i l i d a k b e r w e n a n g u n t u k 

m e n y e l e s a i k a n s e n g k e t a p a r a p i h a k y a n g t e l a h m e n c a n t u m k a n k l a u s u l a a r b i t r a s e 

S e n g k e t a y a n g d a p a t d i s e l e s a i k a n m e l a l u i a r b i t r a s e h a n y a s e n g k e t a d i b i d a n g 

p e r d a g a n g a n d a n m e n g e n a i h a k y a n g m e n u r u t h u k u m d a n p e r a t u r a n p e r u n d a n g -

u n d a n g a n d i k u a s a i s e p e n u h n y a o l e h p i h a k y a n g b e r s e n g k e t a ( a t a s d a s a r k a t a 

s e p a k a t ) , s e d a n g k a n s e n g k e t a y a n g t i d a k d a p a t d i s e l e s a i k a n m e l a l u i a r b i t r a s e 

a d a l a h s e n g k e t a y a n g m e n u r u t p e r a t u r a n p e r u n d a n g - u n d a n g a n t i d a k d a p a t 

d i a d a k a n p e r d a m a i a n ( P a s a l 5 U U A r b i t r a s e ) . 

U n t u k l e b i h j e l a s n y a , p e n e l i t i m e n g e m u k a k a n p o s i s i k a s u s s e r t a p u t u s a n 

P e n g a d i l a n N i a g a t e n t a n g k a s u s P T . S R I M E L A M I N R E J E K I ( " P T S M R " ) , d a n 

k a w a n m e l a w a n P T . P U P U K S R I W I D J A J A P A L E M B A N G ( " P T P S P " ) , d a n 

K a w a n , y a i t u : 
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3. Posisi Kasus 

M e m e r i k s a p e r k a r a p e r d a t a k h u s u s p e n n o h o n a n p e m y a t a a n p a i l i t p a d a 

t i n g k a t k a s a s i t e l a h m e m u t u s k a n s e b a g a ; b e r f i ' ' d a i a m p e r k a r a : 

a . P T P U P U K I N D O N E S I A H O L D I N G C O M P A N Y ( P E R S E R O ) , d a h u l u a d a l a h 

P T P U P U K S R I W I D J A J A ( P E R S E R O ) , y a n g t e l a h b e r g a n t i n a m a m e n j a d i P T 

P U P U K I N D O N E S I A ( P E R S E R O ) , y a n g d i w a k i l i o l e h D i r e k t u r U t a m a , A n f i n 

T a s r i f , b e r k e d u d u k a n d i J a l a n T a m a n A n g g r e k K e m a n g g i s a n J a y a , J a k a r t a B a r a t 

1 1 4 8 0 , 

b . P T P U P U K S R I W I D J A J A P A L E M B A N G ( " P T P S P " ) , y a n g d i w a k i l i o l e h 

D i r e k t u r U t a m a , I r . M u s t h o f a , b e r k e d u d u k a n d i J a l a n M a y o r Z e n P a l e m b a n g , 

d a l a m h a l i n i k e d u a n y a m e m b e r i k u a s a k e p a d a B a h r u l I l m i Y a k u p , S H . , M H . , 

C G L . d a n k a w a n , p a r a A d v o k a t , b e r a l a m a t d i J a l a n D e m a n g L e b a r D a u n N o . 0 8 

H , P a l e m b a n g , b e r d a s a r k a n s u r a t k u a s a k h u s u s t a n g g a l 2 6 D e s e m b e r 2 0 1 2 , 

s e b a g a i p a r a P e m o h o n K a s a s i d a h u l u P e m o h o n P a i l i t I , I I ; 

T e r h a d a p P T S R I M E L A M I N R E J E K I ( " P T S M R " ) , y a n g d i w a k i l i o l e h 

D i r e k t u r P e r s e r o a n , A h m a d R i z a l , b e r k e d u d u k a n d i P l a z a A m i n t a L a n t a i 9 , J a l a n 

T B S i m a t u p a n g K a v . 1 0 , P o n d o k P i n a n g , J a k a r t a S e l a t a n , d a l a m h a l i n i m e m b e r i 

k u a s a k e p a d a D r . O t t o H a s i b u a n , S H . , M M . d a n k a w a n - k a w a n , p a r a A d v o k a t , 

b e r a l a m a t d i K o m p l e k D u t a M e r l i n B l o k B - 3 0 , J a l a n G a j a h M a d a N o . 3 - 5 , J a k a r t a 

P u s a t , b e r d a s a r k a n s u r a t k u a s a k h u s u s t a n g g a l 2 2 N o v e m b e r 2 0 1 2 , s e b a g a i 

T e r m o h o n K a s a s i d a h u l u T e r m o h o n P a i l i t . ' ^ ' 

http://www.google.com/urEsa=t&rctN&q=&esrc^s&source^^eb&cd=^2&cad^Ja&uac 
t=8&ved-0ahUKEwirj8_Nq6XOAhUHo48KHRSAAR0OFggmMAE&url-http%3A%2P/o2Fput 
usan.mahkamahagung.go.id%2Fputusan%2Fdownloadpdl%2F4b2cc2203Qcle56bc88e6cQcf913cc 

http://www.google.com/urEsa=t&rctN&q=&esrc%5es&source%5e%5eeb&cd=%5e2&cad%5eJa&uac


34 

1 . M a h k a m a h A g u n g t e r s e b u t ; 

M e m b a c a s u r a i - s u r a t y a n g b e r s a n g k u t a n M e n i m b a n g , b a h w a d a r i s u r a t -

s u r a l t e r s e b u t t e r n y a t a b a h w a s e k a r a n g r . . i r - P e m o h o n K a s a s i d a h u l u s e b a g a i 

P e m o h o n P a i l i t I , I I t e l a h m e n g a i u k a i i p o i m o h o n a n p e r n y a t a a n p a i l i t d i d e p a n 

p e r s i d a n g a n P e n g a d i l a n N i a g a p a d a P e n g a d i l a n N e g e r i J a k a r t a P u s a t , p a d a 

p o k o k n y a s e b a g a i b e r i k u t : 

T e n n o h o n m e m p u n y a i u t a n g k e p a d a P e m o h o n y a n g t e i a h j a t u h t e m p o d a n 

d a p a t d i t a g i h s e r t a P e m o h o n m e m a n g t e l a h p a i l i t f a k t u a l s e j a k 1 4 N o v e m b e r 

2 0 0 8 ; 

a ) . B a h w a , p e r t a n g g a l 1 3 O k t o b e r 2 0 1 0 T e r m o h o n m e m i l i k i u t a n g k e p a d a 

P e m o h o n s e b e s a r : 

- R p . 7 2 . 1 1 0 . 7 6 3 . 3 2 2 , - ( t u j u h p u l u h d u a m i l y a r s e r a t u s s e p u l u h j u t a t u j u h r a t u s 

e n a m p u l u h t i g a r i b u t i g a r a t u s d u a p u l u h d u a r u p i a h ) ; 

- U S D 6 . 4 6 6 . 8 7 6 , 7 5 ( e n a m j u t a e m p a t r a t u s e n a m p u l u h e n a m r i b u d e l a p a n r a t u s 

t u j u h p u l u h e n a m d o l l a r , t u j u h p u l u h l i m a s e n d o l l a r ) ; 

b ) . H u t a n g ( u t a n g ) T e r m o h o n t e r s e b u t s u d a h j a t u h t e m p o d a n d a p a l d i t a g i h o l e h 

P e m o h o n s e s u a i k e t e n t u a n P a s a l 2 3 . 3 d a n 1 2 . 4 P e r j a n j i a n P e n y e d i a a n B a h a n B a k u 

d a n U t i l i t a s s e r t a P e n y e r a h a n O f f G a s N o . 1 7 4 / S P / D I R / 2 0 0 7 -

N O . 1 5 6 / S M R J / X I I / 2 0 0 7 , t a n g g a l 2 7 D e s e m b e r 2 0 0 7 ; 

c ) . B a h w a , s e j a k u t a n g t e r s e b u t j a t u h t e m p o d a n d a p a t d i t a g i h , P e m o h o n t e l a h 

b e r u l a n g k a l i m e n g i n g a t k a n T e r m o h o n a g a r m e m b a y a r u t a n g t e r s e b u t . A n t a r a l a i n 

m e l a l u i s u r a t N o m o r : U - 7 2 7 / Q 4 i O . K U / 2 0 1 1 t a n g g a l 2 F e b r u a r i 2 0 1 1 ; 

c9%2Fpdf&usg=AFOjCNH71N-48gdR8TV4pblmWmOF5vgkvO&bvm-bv,128987424.d.c2I 
diakses tanggal 1 April 2016 
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c ) . B a h w a , T e r m o h o n t i d a k m e m b a y a r l u n a s s e d i k i t n y a s a t u u t a n g a q u o k e n d a t i 

t e l a h j a t u h t e m p o d a n t e l a h d i t a g i h b e r k a l i - k a l i ; 

d ) . I p s o j u r e , P e r m o h o n a n P e m y a t a a n P a i l i t a q u o t e l a h m e m e n u h i k e t e n t u a n P a s a l 

2 a y a t ( 1 ) U n d a n g - U n d a n g N o . 3 7 T a h u n 2 0 0 4 t e n t a n g K e p a i l i t a n d a n P K P U ; 

3 . T e n t a n g P e m y a t a a n P a i l i t t e r h a d a p T e m i o h o n ; 

a ) . B a h w a , P e r m o h o n a n P e m y a t a a n P a i l i t t e r h a d a p T e r m o h o n a q u o t e l a h d i 

a j u k a n P e m o h o n s e s u a i k e t e n t u a n U n d a n g - U n d a n g N o . 3 7 T a h u n 2 0 0 4 t e n t a n g 

K e p a i l i t a n d a n P K P U ; 

b ) . B e r d a s a r k a n u r a i a n d i m u k a , t e l a h d a p a t d i b u k t i k a n s e c a r a s e d e r h a n a b a h w a 

T e r m o h o n m e m p u n y a i u t a n g y a n g t e l a h j a l u h t e m p o d a n d a p a t d i l a g i h { d u e a n d 

p a y a b l e ) k e p a d a P e m o h o n P a i l i t d a n k e p a d a K r e d i t u r l a i n , i p s o j u r e , T e m i o h o n 

P a i l i t h a r u s l a h d i n y a t a k a n p a i l i t , o l e h k a r e n a u n s u r - u n s u r p o k o k u n t u k 

m e n y a t a k a n T e m i o h o n P a i l i t , s e b a g a i m a n a d i t e n t u k a n P a s a l 2 a y a t ( 1 ) j o . P a s a l 8 

a y a t ( 4 ) U n d a n g - U n d a n g N o . 3 7 T a h u n 2 0 0 4 t e n t a n g K e p a i l i t a n d a n P K P U t e l a h 

t e r p e n u h i s e c a r a v a l i d d a n s e m p u m a , y a i t u : 

1 ) . T e n n o h o n P a i l i l m e m p u n y a i d u a a t a u l e b i h K r e d i t u r , y a i t u P e m o h o n 

b e s e r t a K r e d i t u r l a i n P T B a n k M a n d i r i ( P e r s e r o ) ; 

2 ) . T e r m o h o n P a i l i t t i d a k m e m b a y a r l u n a s s e d i k i t n y a s a t u u t a n g y a n g t e l a h 

j a t u h t e m p o d a n d a p a t d i t a g i h , y a i t u u t a n g k e p a d a P e m o h o n P a i l i t ; 

O l e h k a r e n a i t u , a d a l a h s e s u a i h u k u m b i l a M a j e l i s P e n g a d i l a n N i a g a p a d a 

P e n g a d i l a n N e g e r i J a k a r t a P u s a t y a n g m e m e r i k s a d a n m e n g a d i l i p e r k a r a a q u o 

m e n y a t a k a n T e n n o h o n P a i l i t d e n g a n s e g a l a a k i b a t h u k u m n y a ; 
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4 . T e n t a n g P e n u n j u k a n K u r a t o r d a n P e n g a n g k a i a n H a k i m P e n g a w a s ; 

B a h w a s e h u b u n g a n p r o s e s p e m a i l i i a n t e r h a d a p T e r m o h o n s e s u a i k e t e n t u a n 

P a s a l 1 5 a y a t ( 1 ) t e n t a n g K e p a i l i t a n d a n P K P l l a k a P e m o h o n m o h o n b e r k e n a n 

k i r a n y a K e t u a P e n g a d i l a n N i a g a p a d a P e n g a d i l j i i N e g e r i J a k a r t a P u s a t c q . M a j e l i s 

H a k i m y a n g m e m e r i k s a d a n m e n g a d i l i P e n n o h o n a n P a i l i t a q u o ; b e r k e n a n 

m e n g a n g k a t H a k i m P e n g a w a s d a r i H a k i m N i a g a d a r i P e n g a d i l a n N i a g a p a d a 

P e n g a d i l a n N e g e r i J a k a r t a P u s a t u n t u k m e n g a w a s i p r o s e s p e m a i l i i a n T e m i o h o n 

s e r t a b e r k e n a n p u l a m e n u n j u k d a n m e n g a n g k a t s e b a g a i K u r a t o r : 

S a u d a r a R y n a l d o P . B a t u b a r a , S H . , M H . , K u r a t o r d a n P e n g u m s y a n g 

t e r d a f t a r d i K e m e n t e r i a n H u k u m d a n H a k A s a s i M a n u s i a R I d e n g a n S u r a t B u k t i 

P e n d a f t a r a n K u r a t o r d a n P e n g u r u s N o . A H U . A H . 0 4 . 0 3 - 4 8 t a n g g a l 8 M e i 2 0 0 8 , d i 

A p a r t e m e n K e b a g u s a n C i t y T o w e r C L a n t a i D a s a r N o . K C - 3 0 , J a l a n B a u n g 

K e b a g u s a n , J a k a r t a S e l a t a n ; 

D e n g a n p e r t i m b a n g a n s e p e n g e t a h u a n P e m o h o n , S a u d a r a R y n a l d o P . 

B a t u b a r a , S H . , M H . , c u k u p b e r k u a i i t a s s e l a k u K u r a t o r s e r t a t i d a k m e m p u n y a i 

b e n t u r a n k e p e n l i n g a n d e n g a n D e b i t u r a t a u a n t a r a T e r m o h o n d a n P e m o h o n ; 

B a h w a s e k i r a n y a p u n d a l a m P e r m o h o n a n P e n y a t a a n P a i l i t y a n g d i a j u k a n o l e h 

P e m o h o n ; t e r n y a t a T e r m o h o n m e n g a j u k a n P e r m o h o n a n P e n u n d a a n K e w a j i b a n 

P e m b a y a r a n U t a n g ( P K P U ) , m a k a P e m o h o n m e m o h o n k e p a d a M a j e l i s H a k i m 

P e n g a d i l a n N i a g a J a k a r t a p a d a P e n g a d i l a n N e g e r i J a k a r t a P u s a t y a n g m e m e r i k s a 

d a n m e n g a d i l i p e r k a r a i n i , u n t u k t e t a p m e n u n j u k S a u d a r a R y n a l d o P . 

B a t u b a r a , S H . , M H . , t e r s e b u t s e b a g a i P e n g u r u s P e m o h o n - T e r m o h o n d a l a m P r o s e s 

P K P U a q u o s e k i r a n y a P e r m o h o n a n P K P U t e r s e b u t d i k a b u l k a n ; 



3 8 

B a h w a , b e r d a s a r k a n a l a s a n - a l a s a n t e r s e b u t d i a t a s P e m o h o n m o h o n k e p a d a 

P e n g a d i l a n N i a g a p a d a P e n g a d i l a n N e g e r i J a k a r t a P u s a t a g a r m e m b e r i k a n p u t u s a n 

s e b a g a i b e r i k u t : 

1 . M e n e r i m a d a n t n e n g a b u l k a n P e r m o h o n a n P a i l i t y a n g d i a j u k a n o l e h P e m o h o n 

u n t u k s e l u r u h n y a ; 

2 . M e n y a t a k a n T e r m o h o n P T S R I M E L A M T N R E J E K I ( " P T S M R " ) p a i l i t d e n g a n 

s e g a l a a k i b a t h u k u m n y a ; 

3 . M e n u n j u k d a n m e n g a n g k a t H a k i m P e n g a w a s d a r i P e n g a d i l a n N i a g a J a k a r t a 

p a d a P e n g a d i l a n N e g e r i J a k a r t a P u s a t u n t u k m e n g a w a s i p e n g u r u s a n d a n 

p e n y e l e s a i a n p r o s e s d a n h a r t a p a i l i t ; 

4 . M e n u n j u k d a n m e n g a n g k a t : 

S a u d a r a R y n a l d o P . B a t u b a r a , S H . , M H . , K u r a t o r d a n P e n g u r u s y a n g t e r d a f t a r 

d i K e m e n t e r i a n H u k u m d a n H a k A s a s i M a n u s i a R I d e n g a n S u r a t B u k t i 

P e n d a f t a r a n K u r a t o r d a n P e n g u r u s N o . A H U . A H . 0 4 . 0 3 - 4 8 t a n g g a l 1 8 M e i 

2 0 0 8 , b e r k a n t o r d i L A W O F F I C E B A T U B A R A & B E L S , y a n g b e r a l a m a t d i 

A p a r t e m e n K e b a g u s a n C i t y T o w e r C L a n t a i D a s a r N o , K C - 3 0 , J a l a n B a u n g 

K e b a g u s a n , J a k a r t a S e l a t a n ; 

S e b a g a i K u r a t o r u n t u k m e l a k u k a n p e n g u r u s a n h a r t a D e b i t u r / T e r m o h o n 

P a i l i t a p a b i l a T e n n o h o n d i n y a t a k a n P a i l i t d e n g a n s e g a l a a k i b a t h u k u m n y a , a t a u 

s e b a g a i P e n g u r u s a p a b i l a T e r m o h o n m e n g a j u k a n P e r m o h o n a n P K P U d a n 

P e r m o h o n a n P K P U t e r s e b u t d i k a b u l k a n ; 
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5 . M e n g l i u k u m T e m i o h o n m e m b a y a r b i a y a p e r k a r a m e n u r u t h u k u m ; 

M e n i m b a n g , b a h w a t e r h a d a p p e r m o h o n a n p e r n y a t a a n p a i l i t t e r s e b u t . T e n n o h o n 

m e n g a j u k a n e k s e p s i y a n g p a d a p o k o k n y a s e b a g a i b e r i k u t ; 

E x c e p t i o E r r o r I n P e r s o n a ( G e m i s A a n h o e d a n i g b e i d ) T e n n o h o n l i d a k 

m e m p u n y a i h u b u n g a n h u k u m d a n t i d a k m e m p u n y a i u t a n g t e r h a d a p p a r a 

P e m o h o n , o l e h k a r e n a n y a p a r a P e m o h o n t i d a k m e m i l i k i P e r s o n a S t a n d i I n J u d i c i o 

d a l a m m e n g a j u k a n P e r m o h o n a n P a i l i t a q u o ; 

M e n g e n a i T e n n o h o n t i d a k m e m p u n y a i h u b u n g a n h u k u m d e n g a n p a r a 

P e m o h o n ; 

a ) . B a h w a T e r m o h o n t i d a k m e m p u n y a i h u b u n g a n h u k u m t e r h a d a p P T P u p u k 

I n d o n e s i a H o l d i n g C o m p a n y ( P e r s e r o ) m a u p u n t e r h a d a p P T P u p u k S r i w i d j a j a 

P a l e m b a n g ; 

b ) . B a h w a h u b u n g a n h u k u m y a n g t e r j a d i b e r d a s a r k a n P e i j a n j i a n P e n y e d i a a n 

B a h a n B a k u d a n U t i l i t a s s e r t a P e n y e r a h a n O f f G a s N o . I 7 4 / S P / D i r / 2 0 0 7 d a n N o . 

1 5 6 / S M R J / D i r u t / X I I / 2 0 0 7 t a n g g a l 2 7 D e s e m b e r 2 0 0 7 ( s e l a n j u t n y a d i s e b u t 

" P e r j a n j i a n P e n y e d i a a n B a h a n B a k u 2 0 0 7 " ) a d a l a h a n t a r a T e r m o h o n d e n g a n P T 

P u p u k S r i w i d j a j a ( P e r s e r o ) , b u k a n d e n g a n p a r a P e m o h o n ; 

c ) . B a h w a o l e h k a r e n a n y a j e l a s T e r m o h o n b e r d a s a r k a n P e r j a n j i a n P e n y e d i a a n 

B a h a n B a k u 2 0 0 7 t i d a k m e m p u n y a i h u b u n g a n h u k u m d e n g a n p a r a P e m o h o n ; 

M e n g e n a i T e r m o h o n t i d a k m e m p u n y a i u l a n g k e p a d a p a r a P e m o h o n , 

d ) . B a h w a T e m i o h o n j u g a t i d a k m e m p u n y a i u t a n g t e r h a d a p p a r a P e m o h o n , k a r e n a 

d i d a l a m B e r i t a A c a r a R e k o n s i l i a s i t a n g g a l 1 3 O k t o b e r 2 0 1 0 y a n g d i d a l i l k a n p a r a 
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P e m o h o n s e b a g a i d a s a r u l a n g T e r m o h o n , s e h i n g g a p a r a P e m o h o n m e m p u n y a i 

l e g a l s t a n d i n g u n t u k m e n g a j u k a n P e r m o h o n a n 

P e r n y a t a a n P a i l i t a q u o , t e r n y a t a d i b u a t a n t a r a T e r m o h o n d e n g a n P J P u p u k 

S r i w i d j a j a ( P e r s e r o ) , b u k a n d e n g a n p a r a P e m o h o n ; 

e ) . B a h w a o l e h k a r e n a n y a , s e a n d a i n y a p u n B e r i t a A c a r a R e k o n s i l i a s i t e r s e b u t 

b e n a r d a n s a h - q u o d n o n - , m a k a u t a n g T e r m o h o n a d a l a h k e p a d a P T P u p u k 

S r i w i d j a j a ( P e r s e r o ) ; 

0 . B a h w a d e n g a n d e m i k i a n j e l a s b a h w a T e r m o h o n t i d a k m e m p u n y a i u t a n g 

k e p a d a p a r a P e m o h o n ; 

g ) . B a h w a a t a s P e r j a n j i a n P e n y e d i a a n B a h a n B a k u 2 0 0 7 t e r s e b u t P T P u p u k 

S r i w i d j a j a ( P e r s e r o ) t e l a h m e l a k u k a n p e r b u a t a n w a n p r e s t a s i t e r h a d a p T e r m o h o n , 

s e h i n g g a T e r m o h o n p a d a t a n g g a l 3 1 A g u s t u s 2 0 1 2 t e l a h l e b i h d a h u l u m e n g a j u k a n 

t u n t u l a n p e m b a t a l a n p e r j a n j i a n d a n g u g a t a n / p e r m o h o n a n w a n p r e s t a s i y a n g 

d i s e r t a i g a n t i k e r u g i a n k e p a d a B a d a n A r b i t r a s e N a s i o n a l I n d o n e s i a ( B A N I ) , 

d e n g a n d e m i k i a n b a g i T e r m o h o n j u s t r u P T P u p u k S r i w i d j a y a ( P e r s e r o ) - I a h y a n g 

m e m p u n y a i k e w a j i b a n / ' u t a n g k e p a d a T e r m o h o n ; 

h ) . B a h w a k a r e n a T e r m o h o n t i d a k m e m p u n y a i h u b u n g a n h u k u m d a n u t a n g 

t e r h a d a p p a r a P e m o h o n , m a k a p a r a P e m o h o n t i d a k m e m p u n y a i l e g a l s t a n d i n g 

u n t u k m e n g a j u k a n P e r m o h o n a n P e m y a t a a n P a i l i t t e r h a d a p T e n n o h o n , d e n g a n 

d e m i k i a n P e r m o h o n a n P e m y a t a a n P a i l i t y a n g d i a j u k a n o l e h p a r a P e m o h o n a q u o 

h a m s l a h d i t o l a k a t a u s e t i d a k - t i d a k n y a d i n y a t a k a n t i d a k d a p a t d i t e r i m a ; 

E x c e p t i o O b s c u u r L i b e l P o s i t a / D a l i l d i d a l a m P e r m o h o n a n P a i l i t y a n g d i 

a j u k a n o i e h p a r a P e m o h o n P a i l i t a q u o t i d a k s a l i n g m e n d u k u n g d a n s a l i n g 
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b e r l e n t a n g a n s a t u s a m a l a i n s e h i n g g a m e n j a d i k a n P e r m o h o n a n P e r n y a t a a n P a i l i l a 

q u o t i d a k j e l a s d a n k a b u r ; 

B a h w a j e l a s d a n t i d a k d a p a t d i b a n t a h P e r m o h o n a n P e m y a t a a n P a i l i ! a q u o d i 

a j u k a n o l e h P T P u p u k I n d o n e s i a H o l d i n g C o m p a n y ( P e r s e r o ) d a n F T P u p u k 

S r i w i d j a j a P a l e m b a n g ; 

j ) . B a h w a d i d a l a m d a l i l a n g k a I P e r m o h o n a n P e r n y a t a a n P a i l i t a q u o , p a r a 

P e m o h o n m e n d a l i l k a n s e b a g a i b e r i k u t : 

" T e n n o h o n m e m p u n y a i u t a n g k e p a d a P e m o h o n ( i n c a s u P e m o h o n 1 d a n P e m o h o n 

I I ) y a n g t e l a h j a t u h t e m p o d a n d a p a t d i t a g i h s e r t a P e m o h o n m e m a n g t e l a h p a i l i t 

s e c a r a f a k t u a l s e j a k 1 4 N o v e m b e r 2 0 0 8 " ; 

k ) . B a h w a j e l a s d i d a l a m d a l i l a n g k a 1 P e r m o h o n a n P e m y a t a a n P a i l i t a q u o p a r a 

P e m o h o n m e n d a l i l k a n b a h w a T e r m o h o n m e m p u n y a i u t a n g y a n g t e l a h j a t u h 

t e m p o d a n d a p a t d i t a g i h k e p a d a P e m o h o n I d a n P e m o h o n I I ; 

1 ) . B a h w a n a m u n d i d a l a m p o s i t a a n g k a 7 P e r m o h o n a n P a i l i t a q u o , p a r a P e m o h o n 

m e n d a l i l k a n s e b a g a i b e r i k u t : 

" B a h w a m e l a l u i A k t a N o t a r i s F a t h i a h H e l m i N o . 5 6 t a n g g a l 2 4 D e s e m b e r 2 0 1 0 

t e n t a n g P e m i s a h a n s e b a g i a n A k t i v a d a n P a s i v a ( s p i n o f f ) P T P u p u k S r i w i d j a j a 

( P e r s e r o ) k e p a d a P T P u p u k S r i w i d j a j a P a l e m b a n g N o . 5 6 h u t a n g ( u t a n g ) 

T e r m o h o n y a n g s u d a h j a t u h t e m p o d a n d a p a t d i t a g i h o l e h P e m o h o n 1 t e r s e b u t o l e h 

P e m o h o n 1 d i s e r a h k a n k e p a d a P e m o h o n I I " ; 

m ) . B a h w a d a l i l p a r a P e m o h o n p a d a a n g k a 1 d a n a n g k a 7 d i d a l a m P e r m o h o n a n 

P e m y a t a a n P a i l i t a q u o s a l i n g b e r t e n l a n g a n , k a r e n a p a d a a n g k a 1 p a r a P e m o h o n 

m e n y a t a k a n b a h w a T e r m o h o n m e m p u n y a i u t a n g k e p a d a P e m o h o n 1 d a n P e m o h o n 
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U , n a m u n p a d a a n g k a 7 p a r a P e m o h o n m e n y a t a k a n b a l i w a T e r m o h o n h a n y a 

m e m p u n y a i u t a n g k e p a d a P e m o h o n I I s a j a ; 

n ) . B a h w a o l e h k a r e n a n y a , a n t a r a d a l i l a n g k a 1 d a n d a l i l a n g k a 7 P e n n o h o n a n 

P e r n y a t a a n P a i l i t a q u o s a l i n g b e r t e n t a n g a n s a t u s a m a I a i n d a n t i d a k s a l i n g 

m e n d u k u n g , d e n g a n d e m i k i a n P e r m o h o n a n P e r n y a t a a n P a i l i t a q u o m e n j a d i k a b u r 

( O b s c u u r L i b e l ) ; 

o ) . B a h w a d e n g a n d e m i k i a n t e r b u k t i b a h w a t i d a k j e l a s s i a p a s e b e n a r n y a d i a n t a r a 

P e m o h o n I a t a u P e m o h o n I I s e b a g a i p i h a k y a n g m e m p u n y a i p i u t a n g k e p a d a 

T e r m o h o n , o l e h k a r e n a n y a P e m i o h o n a n P a i l i t a q u o m e n j a d i k a b u r ( O b s c u u r 

L i b e l ) ; 

M e n g e n a i d a l i l p a r a P e m o h o n y a n g m e n y a t a k a n b a h w a p a r a P e m o h o n 

t e l a h P a i l i t s e c a r a f a k t u a l ; 

p ) . B a h w a s e l a i n i t u p a r a P e m o h o n d i d a l a m d a l i l a n g k a 1 P e r m o h o n a n P e r n y a t a a n 

P a i l i t a q u o j u g a t e l a h m e n y a t a k a n d i r i t e l a h p a i l i t s e c a r a f a k t u a l , o l e h k a r e n a n y a 

p a r a P e m o h o n t i d a k m e m p u n y a i l e g a l s t a n d i n g u n t u k m e n g a j u k a n P e r m o h o n a n 

P e m y a t a a n P a i l i l a q u o k a r e n a p a r a P e m o h o n n y a t a - n y a t a m e n g a k u i l e l a h p a i l i t ; 

q ) . B a h w a n a m u n d e m i k i a n , s e a n d a i n y a p u n y a n g d i m a k s u d p a r a P e m o h o n a d a l a h 

T e r m o h o n y a n g t e l a h p a l i t s e c a r a f a k t u a l , h a l t e r s e b u t a d a l a h t i d a k b e n a r d a n 

m e n g a d a - a d a k a r e n a f a k t a n y a T e r m o h o n t i d a k p e m a h d i n y a t a k a n p a i l i t o l e h s u a t u 

p u t u s a n p e n g a d i l a n y a n g t e l a h b e r k e k u a t a n h u k u m t e t a p d a n s a m a s e k a l i t i d a k a d a 

t e r m i n o l o g i h u k u m d i d a l a m s i s t e m p e r u n d a n g - u n d a n g a n N e g a r a R e p u b l i k 

I n d o n e s i a y a n g m e n y a t a k a n m e n g e n a i i s l i l a h p a i l i l s e c a r a f a k t u a l . O l e h 
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p ) . B a h w a t u n t u t a n p e m b a y a r a n u l a n g y a n g d i d a l i l k a n o l e h p a r a P e m o h o n t i d a k 

m e m e n u h i k e t e n t u a n P a s a l 11 a y a t ( 3 ) P e r j a n j i a n P e n y e d i a a n B a h a n B a k u d a n 

U t i l i t a s s e r t a P e n y e r a h a n O f f G a s N o . 1 7 4 / 3 P / D i r / 2 0 0 7 d a n N o . 

1 5 6 / S M R J / D i r u t / X I I / 2 0 0 7 t a n g g a l 2 7 D e s e m b e r 2 0 0 7 ( j o . P a s a l 1 3 2 0 

K U H P e r d a t a ) y a n g m e n s y a r a t k a n p a d a p o k o k n y a b a h w a h a r g a y a n g a k a n 

d i t a g i h k a n h a r u s d i t u a n g k a n d a l a m b e n t u k S u r a t K e s e p a k a t a n y a n g d i t a n d a t a n g a n i 

o l e h p a r a p i h a k d a l a m p e r j a n j i a n ; 

B a h w a t i d a k d a p a t d i b a n t a h f a k t a n y a b e l u m a d a S u r a t K e s e p a k a t a n 

y a n g d i t a n d a l a n g a n i m e n g e n a i h a r g a y a n g d i s e p a k a t i o l e h T e n n o h o n d e n g a n P T 

P u p u k S r i w i d j a j a ( P e r s e r o ) d a l a m p e r j a n j i a n , s e h i n g g a u t a n g y a n g a k a n 

d i t a g i h k a n j u g a b e l u m p a s t i s e h i n g g a b e l u m d a p a t d i t a g i h d a n b e l u m j a t u h t e m p o ; 

B e r i t a A c a r a R e k o n s i l i a s i t a n g g a l 1 3 O k t o b e r 2 0 1 0 t i d a k s a h d a n t i d a k 

m e n g i k a t T e r m o h o n , s e r l a b u k a n m e r u p a k a n b u k t i u t a n g ; 

B a h w a s e a n d a i n y a p u n t u n t u t a n p e m b a y a r a n p a r a P e m o h o n b e r d a s a r k a n 

B e r i t a A c a r a R e k o n s i l i a s i t a n g g a l 1 3 O k t o b e r 2 0 1 0 b e n a r d a n s a h - q u o d n o n - , 

m a k a u t a n g t e r s e b u t t e l a h l u n a s , d e n g a n d e m i k i a n T e m i o h o n t i d a k m e m i l i k i u t a n g 

y a n g j a t u h t e m p o d a n d a p a t d i t a g i h , s e b a g a i m a n a d a p a t T e r m o h o n u r a i k a n 

d i b a w a h i n i ; 

B a h w a d a l a m p e r k a r a a q u o y a n g d i j a d i k a n d a s a r b a g i p a r a P e m o h o n 

u n t u k m e n g a j u k a n p e r m o h o n a n p a i l i t t e r h a d a p T e m i o h o n , a d a l a h s e b a g a i m a n a 

d i k e m u k a k a n d a l a m a n g k a 1 d a n a n g k a 2 h a l a m a n 2 p e r m o h o n a n p e m y a t a a n 

p a i l i t n y a d e n g a n m e n y a t a k a n : 
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a . B a h w a , p e r l a n g g a l 1 3 O k t o b e r 2 0 1 0 T e r m o h o n m e m i l i k i u t a n g k e p a d a 

P e m o h o n s e b e s a r : 

1 ) . R | - ) 7 2 . 1 1 0 . 7 6 3 . 3 2 2 , - ( t u j u h p u l u h d u a m i l y a r s e r a t u s s e p u l u h j u t a U i j u l i 

i . i i u s e n a m p u l u h t i g a r i b u t i g a r a t u s d u a p u l u l i d u a r u p i a h ) ; 

2 ) . U S D 6 . 4 6 6 . 8 7 6 , 7 5 , - ( e n a m j u t a e m p a t r a t u s e n a m p u l u h e n a m r i b u 

d e l a p a n r a t u s t u j u h p u l u h e n a m d o l l a r , t u j u h p u l u h l i m a s e n d o l l a r ) ; 

h . H u t a n g ( u t a n g ) T e r m o h o n t e r s e b u t s u d a h j a l u h t e m p o d a n d a p a t d i t a g i h o l e h 

P e m o h o n s e s u a i k e t e n t u a n P a s a l 1 2 . 3 d a n 1 2 . 4 P e r j a n j i a n P e n y e d i a a n B a h a n B a k u 

d a n U t i l i t a s s e r t a P e n y e r a h a n O f f G a s N o . 1 7 4 / S P / D I R / 2 0 0 7 - N o . 

1 5 6 / S M R J / D I R U T / X I I / 2 0 0 7 l a n g g a l 2 7 D e s e m b e r 2 0 0 7 " ; 

B a h w a T e r m o h o n d e n g a n t e g a s m e n o l a k B e r i t a A c a r a R e k o n s i l i a s i h u t a n g 

p i u t a n g a n t a r a P T P u p u k S r i w i d j a j a ( P T P u s h ) d e n g a n P T S r i M e l a m i n R e j e k i 

( P T S M R ) t a n g g a l 1 3 O k t o b e r 2 0 1 0 s e b a g a i b u k t i h u t a n g T e r m o h o n k e p a d a p a r a 

P e m o h o n d e n g a n a l a s a n : 

a . B e r i t a A c a r a R e k o n s i l i a s i ( v i d e P . l ) t e r s e b u t t i d a k m e n g i k a t T e r m o h o n , k a r e n a 

h a n y a d i t a n d a t a n g a n i o l e h s t a f P T S r i M e l a m i n R e j e k i / P T S M R , b u k a n 

d i t a n d a t a n g a n i D i r e k s i P T S M R y a n g d a p a t b e r t i n d a k m e w a k i l i P T S M R ; 

b . B a h w a b e r d a s a r k a n A n g g a r a n D a s a r P e r s e r o a n N o . 3 8 t a n g g a l 1 8 O k t o b e r 2 0 0 6 

N o t a r i s B e n n y K r i s t i a n t o , S H . , N o t a r i s d i J a k a r t a , p a d a w a k t u d i b u a t n y a B e r i t a 

A c a r a R e k o n s i l i a s i t a n g g a l 1 3 O k t o b e r 2 0 1 0 t e r s e b u t , m a k a y a n g s e h a r u s n y a 

b e r t i n d a k d a n b e r w e n a n g m e w a k i l i p e r s e r o a n ( i n c a s u T e r m o h o n ) a d a l a h D r s . 

P r a k o s a s e l a k u D i r e k t u r U t a m a d a r u ' a t a u i r . P a r t e d j o M a w a r t o s e l a k u D i r e k t u r 

P r o d u k s i d a n / ' a t a u I r . Y o n a t a n B o w o P a r m o n o s e l a k u D i r e k t u r K e u a n g a n ; 
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c . B a h w a f a k t a n y a B e n t a A c a r a R e k o n s i l i a s i l a n g g a l 1 3 O k t o b e r 2 0 1 0 t e r s e b u t 

b u k a n d i t a n d a t a n g a n i o l e h D r s . P r a k o s a s e l a k u D i r e k t u r U t a m a d a n / a t a u I r . 

P ; i r t e d j o MavNurio s e l a k u D i r e k t u r P r o d u k s i d a n / a t a u i r . Y o n a t a n B o w o P a r m o n o 

s e l a k u D i r e k t u r K e u a n g a n s e l a k u D i r e k s i P T Sri M e l a m i n R e j e k i ; 

tJ . B a h w a o l e h k a r e n a n y a , B e r i t a A c a r a R e k o n s i l i a s i t a n g g a l 13 O k t o b e r 2 0 1 0 

( v i d e P . 1 ) t e r s e b u t b u k a n m e r u p a k a n s u a t u b u k t i y a n g m e n g i k a t T e r m o h o n k a r e n a 

d i b u a t d a n d i t a n d a t a n g a n i o l e h o r a n g y a n g t i d a k b e r h a k m e w a k i l i s u a t u p e r s e r o a n ; 

0. B a h w a b u k t i B e r i t a A c a r a R e k o n s i l i a s i t e r s e b u t j u g a b u k a n m e r u p a k a n b u k t i 

h u t a n g d a r i T e n n o h o n k e p a d a P T P u p u k S r i w i d j a j a ( P T P u s r i ) y a n g t e l a h j a t u h 

t e m p o d a n d a p a t d i t a g i h ( h u t a n g y a n g s u d a h p a s t i d a n d a p a l d i t a g i h ) m e i a i n k a n 

m a s i h b i s a d i s e n g k e t a k a n d i h a d a p a n P e n g a d i l a n , d e n g a n a l a s a n : 

1 . B e r i t a A c a r a R e k o n s i l i a s i ( v i d e P . l ) d i b u a t p a d a t a n g g a l 1 3 O k t o b e r 2 0 1 0 ; 

2 . S e b a g a i m a n a d i n y a t a k a n d a l a m a n g k a 2 d a n a n g k a 3 b u k t i P . l y a n g d i t a g i h 

a d a l a h s e l i s i h p e r h i t u n g a n h a r g a u r e a l a r u t a n d a n a m o n i a k p e r i o d e b u l a n J u l i 

s a m p a i d e n g a n D e s e m b e r 2 0 0 8 , s e b a g a i m a n a t e r l a m p i r ; 

B a h w a d a l a m B e r i t a A c a r a R e k o n s i l i a s i ( v i d e P . l ) d i l a m p i r k a n : D a f t a r 

K u r a n g T a g i h a t a s P e m a k a i a n B a h a n B a k u p e r i o d e b u l a n J u l i s a m p a i d e n g a n 

D e s e m b e r 2 0 0 8 ; 

3 . B a h w a a p a y a n g d i m a k s u d p a r a P e m o h o n " D a f t a r K u r a n g T a g i h " t e r s e b u t 

b e r u p a h a r g a b a h a n b a k u u r e a l a r u t a n d a n a m o m a k y a n g t e l a h d i b a y a r l u n a s 

T e r m o h o n d i n y a t a k a n k u r a n g , k a r e n a a d a k e n a i k a n h a r g a u n t u k p e r i o d e J u l i 

s a m p a i d e n g a n D e s e m b e r 2 0 0 8 ; 
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4 . B a h w a d a r i l a n i p i r a n I M y a n g l a i n n y a , y a i t u s u r a t d a r i P T P u p u k S r i w i d j a j a 

k e p a d a T e n n o h o n t a n u u a l 5 J a n u a r i 2 0 0 9 N o . U . 0 0 1 / 1 4 0 0 . 0 0 0 0 . D S / 2 0 0 9 

m e n y a m p a i k a n IjUiga j u a i u r e a l a r u t a n p e r i o d e b u l a n J u l i s a m p a i d e n g a n 

D e s e i n b e r 2 0 0 8 ( t e r a k h i r ) d e n g a n r i n c i a n s e b a g a i b e r i k u t : 

N o . T e r h i t u n g M u l a i T a n g g a l H a r g a J u a i R p T o n ( ! n c l u s i \ c P P N 1 0 % ) 

a ) . 0 1 J u l i 2 0 0 8 5 . 6 6 7 . 0 0 0 , -

b ) . 3 1 J u l i 2 0 0 8 6 . 5 1 9 . 0 0 0 , -

c ) . 2 9 A g u s t u s 2 0 0 8 7 . 0 6 3 . 0 0 0 , -

d ) . 3 N o v e m b e r 2 0 0 8 6 . 5 6 8 . 0 0 0 , -

e ) . 1 7 N o v e m b e r 2 0 0 8 5 . 2 8 1 . 0 0 0 , -

f) . 15 D e s e m b e r 2 0 0 8 4 . 7 8 6 , 0 0 0 , -

B a h w a d a n b u k t i l a m p i r a n P . l b e r u p a s u r a t P T P u p u k S r i w i d j a j a k e p a d a 

T e r m o h o n t a n g g a l 5 J a n u a r i 2 0 0 9 t e r s e b u t t i d a k l a h d a p a t d i t a f s i r k a n l a i n , b a h w a 

P T P u p u k S r i w i d j a j a t e l a h m e n e n t u k a n k e n a i k a n h a r g a u r e a l a r u t a n s e c a r a s e p i h a k 

d a n b e r l a k u s u r u t , y a n g s a n g a t m e r u g i k a n T e n n o h o n ; 

B a h w a T e r m o h o n t i d a k p e m a h m e m b e r i k a n p e r s e t u j u a n d a n T e r m o h o n 

m e n o l a k k e n a i k a n h a r g a u r e a l a r u t a n d a n a m o n i a k t e r s e b u t , k a r e n a n y a k e n a i k a n 

h a r g a u r e a l a r u t a n d a n a m o n i a k t e r s e b u t h a r u s l a h d i n y a t a k a n t i d a k s a h ( v i d e P a s a l 

1320 K U H P e r d a t a ) ; 

B a h w a s e b e l u m d i b u a t n y a B e r i t a A c a r a R e k o n s i l i a s i ( v i d e P . 1 ) T e n n o h o n 

t e l a h m e l u n a s i s e l u r u h h a r g a u r e a l a r u t a n d a n a m o n i a k u n t u k p e r i o d e J u l i s a m p a i 

d e n g a n D e s e m b e r 2 0 0 8 s e b a g a i m a n a t e r b u k t i d a r i l a m p i r a n P . l b e r u p a " D a f t a r 
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K u r a n g T a g i h " d i m a n a d a l a m D a f t a r K u r a n g T a g i h l e r s e b u l d i p e r i n c i : P e m a k a i a n 

B a h a n B a k u , T a r i f L a m a , T a r i f B a r u , N i l a i T a g i h a n T e r t a g i h : 

B a i i w a s e b a g a i m a n a t e l a h d i k e m u k a k a n d i a t a s , T e n n o h o n m e n o l a k 

k e n a i k a n h a r g a y a n g d i t e n t u k a n s e c a r a s e p i h a k o l e h P T P u p u k S r i w i d j a j a l a n g g a l 

5 J a n u a r i 2 0 0 9 y a n g b e r l a k u s u r u t t e r h i t u n g J u l i 2 0 0 8 s a m p a i d e n g a n D e s e m b e r 

2 0 0 8 a p a l a g i u r e a l a r u t a n d a n a m o n i a k t e r s e b u t m e r u p a k a n b a h a n b a k u p r o d u k 

T e r m o h o n b e r u p a m e l a m i n . y a n g t e l a h h a b i s d i p e r g u n a k a n s e b e l u m d i s a n i p a i k a n 

k e n a i k a n h a r g a d a n T e r m o h o n t e l a h m e m b a y a r l u n a s u r e a l a r u t a n d a n a m o n i a k 

p e r i o d e J u l i 2 0 0 8 s a m p a i d e n g a n D e s e m b e r 2 0 0 8 s e b a g a i b e r i k u t : 

P e m a k a i a n B a h a n B a k u P e r i o d e J u l i 2 0 0 8 / s e s u a i D a f t a r K u r a n g T a g i h : 

a . U r e a l a r u t a n = 3 2 0 . 3 5 1 t o n x h a r g a l a m a U S D 2 6 8 , 0 0 - 3 2 0 . 3 5 1 x U S D 2 6 8 , 0 0 

= U S D 8 5 . 8 5 3 . 0 6 8 , t e r t a g i h U S D 8 5 . 8 5 4 , b e r a r t i l u n a s ; 

b . A m o n i a k - 1 3 9 . 6 0 4 t o n x h a r g a l a m a U S D 4 2 0 , 0 0 - 1 3 9 . 6 0 4 x U S D 4 2 0 , 0 0 = 

U S D 5 8 . 6 3 3 . 6 8 0 , t e r t a g i h U S D 5 8 . 6 3 4 , b e r a r t i l u n a s ; 

P e m a k a i a n B a h a n B a k u P e r i o d e A g u s t u s 2 0 0 8 / s e s u a i D a f t a r K u r a n g T a g i h : 

c . U r e a l a r u t a n - 1 7 8 . 4 0 4 t o n x h a r g a l a m a U S D 2 6 8 , 0 0 - 1 7 8 . 4 0 4 x U S D 2 6 8 , 0 0 

= U S D 4 7 . 8 1 2 . 2 7 2 , t e r t a g i h U S D 4 7 . 8 1 2 , 0 0 , b e r a r t i l u n a s ; 

d . A m o n i a k = 1 7 0 . 8 0 6 t o n x h a r g a l a m a U S D 4 2 0 , 0 0 - 1 7 . 0 8 0 6 x U S D 4 2 0 , 0 0 = 

U S D 7 1 . 7 3 8 , 5 2 , t e r t a g i h U S D 7 1 . 7 3 9 , 0 0 , b e r a r t i l u n a s ; 

P e m a k a i a n B a h a n B a k u P e r i o d e S e p t e m b e r 2 0 0 8 / s e s u a i D a f t a r K u r a n g 

T a g i h : 

a . U r e a l a r u t a n - 4 . 5 8 6 . 6 1 5 t o n x h a r g a l a m a U S D 2 6 8 , 0 0 - 4 . 5 8 6 . 6 1 5 x U S D 

2 6 8 , 0 0 = U S D 1 . 2 2 9 . 2 1 2 , t e r t a g i h U S D 1 . 2 2 9 . 2 1 3 , b e r a r t i l u n a s , 
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b . A m o n i a k = 8 3 1 . 0 7 7 t o n x h a r g a l a m a U S D 4 2 0 , 0 0 - 8 3 1 . 0 7 7 x U S D 4 2 0 , 0 0 = 

U S D 4 3 9 , 0 5 2 . 3 4 . t e r t a g i h U S D 4 3 9 . 0 5 2 . b e r a r t i l u n a s ; 

P e m a k a i a n B a l i a n B a k u P e r i o d e O k t o b e r 2 0 0 8 / s e s u a i D a f t a r K u r a n g 

T a g i h : 

a , U i c a l a r u t a n - 6 . 0 4 3 . 3 5 2 I o n x h a r g a l a m a U S D 2 6 8 , 0 0 = 6 . 0 4 3 . 3 5 2 x U S D 

2 6 8 . 0 0 = U S D 1 . 6 1 9 . 6 1 8 , 3 3 , t e r t a g i h U S D 1 . 6 1 9 . 6 1 8 , b e r a r t i l u n a s ; 

b . A m o n i a k 8 5 9 . 0 5 9 I o n x h a r g a l a m a U S D 4 2 0 , 0 0 8 5 9 . 0 5 9 x U S D 4 2 0 , 0 0 = 

U S D 3 6 0 . 8 0 4 , 7 8 , t e r t a g i h 3 6 0 . 8 0 5 , b e r a r t i l u n a s : 

P e m a k a i a n B a h a n B a k u P e r i o d e N o v e m b e r 2 0 0 8 / s e s u a i D a f t a r K u r a n g 

T a g i h : 

a. U r e a l a r u t a n = 4 2 8 . 5 7 0 t o n \ h a r g a l a m a U S D 2 6 8 , 0 0 = 4 2 8 . 5 7 0 x U S D 2 6 8 , 0 0 

= U S D 1 1 4 . 8 5 6 , 7 6 , t e r t a g i h U S D 1 1 4 . 8 5 7 , b e r a r t i l u n a s ; 

b . U r e a l a r u t a n = 1 . 4 7 3 . 9 3 7 i o n x h a r g a l a m a U S D 2 6 8 , 0 0 - 1 . 4 7 3 . 9 3 7 x U S D 

2 6 8 , 0 0 = U S D 3 9 5 . 0 1 5 . 1 1 , t e r t a g i h U S D 3 9 5 . 0 1 5 , b e r a r t i l u n a s ; 

c . A m o n i a k = 5 5 1 . 5 4 6 t o n x h a r g a l a m a U S D 4 2 0 , 0 0 = 5 5 1 . 5 4 6 x U S D 4 2 0 , 0 0 = 

U S D 2 3 1 . 6 4 9 , 3 2 , t e r t a g i h 2 3 1 . 6 4 9 , b e r a r t i l u n a s ; 

B a h w a s e a n d a i n y a y a n g d i m a k s u d p a r a P e m o h o n d a l a m p e r k a r a a q u o , 

h u t a n g T e r m o h o n k e p a d a p a r a P e m o h o n y a n g t e l a h j a t u h t e m p o d a n d a p a t d i t a g i h 

t e r s e b u t a d a l a h n i l a i s e l i s i h h a r g a b a r u d i k u r a n g n i l a i s e l i s i h h a r g a l a m a - q u o d 

n o n - , m a k a s e l i s i h n i l a i / a n g k a t e r s e b u t t i d a k d a p a t d i n y a t a k a n s e b a g a i h u t a n g 

y a n g t e l a h j a t u h t e m p o d a n d a p a t d i t a g i h d a n p e m b u k t i a n n y a t i d a k s e m u d a h y a n g 

p a r a P e m o h o n s a m p a i k a n , k a r e n a : 
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a . T e r m o h o n l i d a k t e r i k a t d e n g a n B e r i t a A c a r a R e k o n s i l i a s i H u t a n g P i u t a n g P T 

P u p u k S r i w i d j a j a d e n g a n P T S M R t a n g g a l 1 3 O k t o b e r 2 0 1 0 ( v i d e P . l ) k a r e n a 

b u k t i P . I t e r s e b u t l i d a k d i t a u d a l a n g a n i o l e h D i r e k s i P T S M R , 

b. K e n a i k a n h a r g a u r e a l a r u t a n d a n a m o n i a k y a n g d i t e n t u k a n s e c a r a s e p i h a k d a n 

b e r l a k u s u r u t t e r h i t u n g s e j a k J u l i 2 0 0 8 s a m p a i d e n g a n D e s e m b e r 2 0 0 8 h a r u s l a h 

d i n y a t a k a n t i d a k s a h k a r e n a t i d a k d i s e t u j u i T e r m o h o n ( v i d e P a s a l 1 1 . 3 P e r j a n j i a n 

j o . P a s a l 1 3 2 0 K H U P e r d a l a ) ; 

c . T e r m o h o n t e l a h m e l u n a s i s e l u r u h p e m a k a i a n u r e a l a r u t a n d a n a m o n i a k y a n g 

d i p e r g u n a k a n d a i a m p e r i o d e J u l i 2 0 0 8 s a m p a i N o v e m b e r 2 0 0 8 ; 

B a h w a d a r i a p a y a n g T e r m o h o n k e m u k a k a n d i a t a s s e y o g i a n y a h a r u s l a i i 

d i n y a t a k a n T e r m o h o n t i d a k m e m p u n y a i h u t a n g y a n g t e l a h j a t u h t e m p o d a n d a p a l 

d i t a g i h k e p a d a p a r a P e m o h o n s e b e s a r R p 7 2 . 1 1 0 . 7 6 3 . 3 2 2 d a n U S D 6 . 4 6 6 . 8 7 6 , 8 5 

a t a u s e t i d a k - t i d a k n y a m e n y a t a k a n h u t a n g t e r s e b u t b e l u m l e t a p / p a s t i k a r e n a h a r u s 

d i s e l e s a i k a n m e l a l u i P e n g a d i l a n U m u m d a n p e r k a r a p e r d a t a ; 

B e l u m a d a k e s e p a k a t a n m e n g e n a i h a r g a y a n g a k a n d i t a g i h k a n , s e b a g a i m a n a 

d i s y a r a t k a n d i d a l a m P a s a ! 1 1 . 3 P e r j a n j i a n P e n y e d i a a n B a h a n B a k u 2 0 0 7 ; 

B a h w a p a r a P e m o h o n d a l a m P e r m o h o n a n P e m y a t a a n P a i l i t a n g k a 2 

h a l a m a n 2 a q u o t e l a h m e n u n j u k P e r j a n j i a n P e n y e d i a a n B a h a n B a k u d a n U t i l i t a s 

s e r t a P e n y e r a h a n O f f G a s N o . 1 7 4 / S P / D I R / 2 0 0 7 - N o . 1 5 0 / S M R J / 

D I R U T / X I I / 2 0 0 7 t a n g g a l 2 7 D e s e m b e r 2 0 0 7 ; 

B a h w a d i d a l a m P a s a l 1 1 a y a t ( 3 ) P e r j a n j i a n P e n y e d i a a n B a h a n B a k u d a n 

U t i l i t a s s e r t a P e n y e r a h a n O f f G a s N o . 1 7 4 / S P / D i r / 2 0 0 7 d a n N o . 

1 5 6 / S M R J / D i r u U X I I / 2 0 0 7 t a n g g a l 2 7 D e s e m b e r 2 0 0 7 , d i s y a r a t k a n b a h w a h a r g a 
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y a n g a k a n d i t a g i h k a n h a r u s d i t u a n g k a n d a l a m b e n t u k S u r a l K e s e p a k a t a n y a n g 

d i t a n d a t a n g a n i o l e h p a r a p i h a k d a l a m p e r j a n j i a n ; 

B a h w a f a k t a u y . - " .da p e m y a t a a n k e s e p a k a t a n d a r i T e n n o h o n 

m e n g e n a i k e n a i k a i i I i a t g a u r e a l a r u t a n d a n a m o n i a k u n t u k p e r i o d e J u l i s a m p a i 

d e n g a n D e s e m b e r 2 0 0 8 , a p a l a g i p e m a k a i a n b a h a n b a k u u r e a l a r u t a n d a n a m o n i a k 

u n t u k p e r i o d e J u l i 2 0 0 8 s a m p a i d e n g a n N o v e m b e r 2 0 0 8 t e l a h d i b a y a r l u n a s o l e h 

T e r m o h o n ; 

B a h w a d e n g a n t e r b u k t i n y a T e n n o h o n t e l a h m e l u n a s i s e l u r u h p e m a k a i a n 

b a h a n b a k u b e r u p a u r e a l a r u t a n d a n a m o n i a k u n t u k p e r i o d e J u l i s a m p a i d e n g a n 

D e s e m b e r 2 0 0 8 , s e b a g a i m a n a d i n y a t a k a n l a m p i r a n B e r i t a A c a r a R e k o n s i l i a s i 

h u t a n g p i u t a n g t a n g g a l 13 O k t o b e r 2 0 1 0 ( v i d e P . l ) , y a i t u b e r u p a " D a f t a r K u r a n g 

T a g i h " , m a k a s e c a r a h u k u m s e y o g i a n y a T e n n o h o n h a r u s l a h d i n y a t a k a n t i d a k 

m e m i l i k i h u t a n g k e p a d a P T P u p u k S r i w i d j a j a y a n g t e l a h j a t u h t e m p o d a n d a p a t 

d i t a g i h s e b a g a i m a n a d i k e m u k a k a n p a r a P e m o h o n d a l a m a n g k a 1 d a n a n g k a 2 

h a l a m a n 2 P e r m o h o n a n P e m y a t a a n P a i l i t ; 

B a h w a d e n g a n d e m i k i a n , P e r m o h o n a n P e m y a t a a n P a i l i t y a n g d i a j u k a n 

o l e h p a r a P e m o h o n a q u o h a r u s l a h d i t o l a k a t a u s e t i d a k - t i d a k n y a d i n y a t a k a n t i d a k 

d a p a t d i t e r i m a ; 

E x c e p t i o M e t u s C a u s a U s a h a T e n n o h o n b e r g a n l u n g m u t l a k t e r h a d a p P T 

P u p u k S r i w i d j a j a ( P e r s e r o ) ( V i d e P e r j a n j i a n P e n y e d i a a n B a h a n B a k u d a n U t i l i t a s 

s e r t a P e n y e r a h a n O f f G a s N o , 1 7 4 / S P / D I R / 2 0 0 7 d a n N o . 

1 5 6 / S M R J / D I R U T / X I I / 2 0 0 7 t a n g g a l 2 7 D e s e m b e r 2 0 0 7 ) o l e h k a r e n a n y a a d a 
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k e l i d a k s e i m b a n g a n d a l a m P e r j a n j i a n t e r s e b u t d a n T e r m o h o n t e l a h m e n g a j u k a n 

P e m b a t a l a n P e r j a n j i a n d i B A N I : 

B a h w a s e a n d a i n y a p u i i l A r j a n j i a n P e n y e d i a a n B a h a n B a k u d a n U t i l i t a s 

s e r t a P e n y e r a h a n O f f G a s N o . 1 7 4 / S P / D i r / 2 0 0 7 d a n N o . 

1 5 6 / S M R J / D i r u t O ( I I / 2 0 0 7 l a n g g a l 2 7 D e s e m b e r 2 0 0 7 t e t a p d i a n g g a p t e r j a d i 

a n t a r a T e r m o h o n d e n g a n p a r a P e m o h o n - q u o d n o n - , m a k a T e n n o h o n m o h o n 

m e n g a j u k a n e x c e p t i o m e t u s c a u s a a q u o ; 

B a h w a d a s a r h u k u m p a r a P e m o h o n m e n g a j u k a n P e n n o h o n a n P e m y a t a a n 

P a i l i t a q u o a d a l a h a d a n y a P e r j a n j i a n P e n y e d i a a n B a h a n B a k u d a n U t i l i t a s s e r t a 

P e n y e r a h a n O f f G a s N o . 1 7 4 / S P / D i r / 2 0 0 7 d a n N o . 1 5 6 / S M R J / D i r u t / ' X I I / 2 0 0 7 

t a n g g a l 2 7 D e s e m b e r 2 0 0 7 ; 

B a h w a d i d a l a m P e r j a n j i a n a q u o , t e r d a p a t k e l i d a k s e i m b a n g a n a t a u 

k e t i m p a n g a n d a l a m p e l a k s a n a a n h a k d a n k e w a j i b a n k a r e n a p o s i s i T e r m o h o n 

s a n g a t l a h b e r g a n t u n g m u t l a k k e p a d a P T P u p u k S r i w i d j a j a ( P e r s e r o ) . H a l m a n a 

a k a n T e r m o h o n u r a i k a n d i d a l a m b a g i a n P o k o k P e r k a r a y a n g m e r u p a k a n b a g i a n 

y a n g t i d a k t e r p i s a h k a n d e n g a n b a g i a n e k s e p s i i n i ; 

B a h w a T e r m o h o n h a n y a m e m p u n y a i p i l i h a n u n t u k m e n a n d a t a n g a n i 

p e r j a n j i a n y a n g d i a j u k a n o l e h P T P u p u k S r i w i d j a j a ( P e r s e r o ) a t a u a p a b i l a 

T e n n o h o n t i d a k m a u m e n a n d a t a n g a n i p e r j a n j i a n t e r s e b u t , m a k a u s a h a y a n g t e l a h 

s e j a k t a h u n 1 9 9 1 d i r i n t i s o l e h T e r m o h o n h a r u s b e r h e n t i s a m a s e k a l i k a r e n a 

k e g i a t a n u s a h a ( b i s n i s ) T e r m o h o n b e r g a n t u n g m u t l a k k e p a d a P T P u p u k S r i w j d j a j a 

( P e r s e r o ) . 
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S e h i n g g a m e n i m b u l k a n k e t a k u t a n t e r h a d a p d i r i T e n n o h o n , y a i t u a p a b i l a 

T e r m o h o n t i d a k m a u m e n a n d a t a n g a n i p e r j a n j i a n a q u o , m a k a u s a h a T e r m o h o n 

m e n j a d i b e r h e n t i ; 

B a h w a k a r e n a a d a n y a k e l i d a k s e i m b a n g a n d a l a m p e r j a n j i a n t e r s e b u t , m a k a 

T e n n o h o n t e i a h m e n g a j u k a n upaya h u k u m u n t u k m e m b a t a l k a n p e r j a n j i a n t e r s e b u t 

k e B a d a n A r b i t r a s e N a s i o n a l I n d o n e s i a ; 

B a h w a d e n g a n d e m i k i a n , d a s a r d a r i P e n n o h o n a n P e r n y a t a a n P a i l i t y a n g 

d i a j u k a n o l e h p a r a P e m o h o n a q u o b e r s u m b e r d a r i P e r j a n j i a n y a n g m e n g a n d u n g 

p a k s a a n s e h i n g g a m e n i m b u l k a n k e t a k u t a n b a g i T e n n o h o n . 

O l e h k a r e n a n y a , P e r m o h o n a n P e m y a t a a n P a i l i t a q u o h a r u s l a h d i t o l a k a t a u 

s e t i d a k - t i d a k n y a d i n y a t a k a n t i d a k d a p a t d i t e r i m a ; 

E x c e p t i o P e r e m p t o r i a 

P e r m o h o n a n P e m y a t a a n P a i l i t a q u o l i d a k d a p a l d i p e r k a r a k a n k a r e n a 

T e r m o h o n t e l a h m e n g a j u k a n g u g a t a n P e m b a t a l a n P e r j a n j i a n d a n T u n t u t a n G a n t i 

K e r u g i a n a t a s P e r b u a t a n W a n p r e s t a s i y a n g d i l a k u k a n o l e h P T P u p u k S r i w i d j a j a 

( P e r s e r o ) d a n T e r m o h o n t i d a k m e m p u n y a i u t a n g y a n g t e l a h j a l u h t e m p o d a n d a p a t 

d i t a g i h k e p a d a p a r a P e m o h o n ; 

B a h w a P e r m o l i o n a n P a i l i t y a n g d i a j u k a n o l e h p a r a P e m o h o n s a m a s e k a l i 

t i d a k d a p a t d i p e r k a r a k a n o l e h p a r a P e m o h o n , k a r e n a T e r m o h o n t e l a h t e r l e b i h 

d a h u l u m e n g a j u k a n g u g a t a n p e m b a t a l a n p e r j a n j i a n d a n t u n t u n t a n g a n t i k e r u g i a n 

d i B A N I k a r e n a a d a n y a p e r b u a t a n w a n p r e s t a s i y a n g d i l a k u k a n o l e h P T P u p u k 

S r i w i d j a j a ( P e r s e r o ) ; 
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t e r l e b i h d a h u l u w a n p r e s t a s i s e h i n g g a l i d a k d a p a l m e n u n t u t p r e s t a s i d a r i 

T e r m o h o n ; 

B a h w a s e k a l i l a g i s e a n d a i n v a p u n F e r i a n j i a n P e n y e d i a a n B a h a n B a k u d a n 

U t i l i t a s s e r t a P e n y e r a h a n O f f G a ; K o . 1 T U S P / D i r / ^ O O ? d a n N o . 1 5 6 / S M R J / 

D i r u t / X I I / 2 0 0 7 t a n g g a l 2 7 D e s e m b e r 2 0 0 7 t e t a p d i a n g g a p t e r j a d i a n t a r a T e r m o h o n 

d e n g a n p a r a P e m o h o n - q u o d n o n - , m a k a T e r m o h o n m o h o n m e n g a j u k a n e x c e p t i o 

n o n a d i i n p i e l i c o n t r a c t u s a q u o ; 

B a h w a f a k t a n y a s e b e l u m p a r a P e m o h o n m e n g a j u k a n P e r m o h o n a n 

P e m y a t a a n P a i l i t a q u o , T e r m o h o n t e l a h l e b i h d a h u l u m e n g a j u k a n u p a y a h u k u m 

d i B A N I , y a i t u d e n g a n m e n g a j u k a n g u g a t a n P e m b a t a l a n P e r j a n j i a n d a n T u n t u l a n 

G a n t i R u g i a t a s d a s a r a d a n y a p e r b u a t a n w a n p r e s t a s i y a n g d i l a k u k a n o l e h p a r a 

P e m o h o n y a n g m e m g i k a n T e r m o h o n ; 

B a h w a o l e h k a r e n a n y a , d i d a l a m g u g a t a n y a n g d i a j u k a n o l e l i T e r m o h o n d i 

B A N I a q u o , j u s t r u p a r a P e m o h o n - l a h y a n g m e m p u n y a i u t a n g k e p a d a T e n n o h o n . 

D e n g a n d e m i k i a n , P e r m o h o n a n P e m y a t a a n P a i l i t a q u o m e n j a d i t i d a k s e d e r h a n a 

l a g i , k a r e n a a p a b i l a T e r m o h o n l e l a h m e n g a j u k a n e x c e p t i o n o n a d i m p l e t i 

c o n t r a c t u s , m a k a s e s u a i d e n g a n a s a s a u d i e t a l t e r a m p a r t e m , m a k a p a r a p i h a k y a n g 

b e r s e n g k e t a h a r u s s a l i n g m e m b u k t i k a n d a l i l - d a l i l n y a , s e h i n g g a d e n g a n d e m i k i a n 

p r o s e s p e m b u k t i a n n y a m e n j a d i t i d a k s e d e r h a n a l a g i d a n d i p e r l u k a n p r o s e s 

p e r a d i l a n u m u m ( i n c a s u B A N I s e b a g a i m a n a d i p e r j a n j i k a n ) u n t u k m e n y a t a k a n 

s i a p a s e b e n a m y a y a n g t e l a h y a n g m e m p u n y a i u t a n g d a n s i a p a s e b e n a r n y a y a n g 

w a n p r e s t a s i t e r l e b i h d a h u l u ; 



56 

B a h w a u p a y a h u k u m P e r m o h o n a n P e m y a t a a n P a i l i l y a n g d i a j u k a n p a r a 

P e m o h o n a q u o a d a l a h m e r u p a k a n i t i k a d b u r u k d a r i p a r a l A ' m o h o n s a j a g u n a 

m e n g h i n d a r i s e n g k e t a y a n g d i a j u k a n o l e h T e r m o h o n d i B A N ! ; 

B a h w a k a r e n a f a k t a n y a a n l a r a I e r n i o b o n d e n g a n p a r a P e m o h o n m a s i h a d a 

s e n g k e t a d i m a n a a d a p e l a n g g a r a n a t a s s u a t u p e r j a n j i a n y a n g d i l a k u k a n o l e h p a r a 

P e m o h o n t e r h a d a p d i r i T e n n o h o n , m a k a P e r m o h o n a n P a i l i t y a n g d i a j u k a n o l e h 

p a r a P e m o h o n e k s i s t e n s i u t a n g n y a t i d a k d a p a t d i b u k t i k a n s e c a r a s e d e r h a n a d a n 

u t a n g y a n g d i j a d i k a n d a s a r P e r m o h o n a n P a i l i t b e l u m p a s t i , s e h i n g g a b e l u m j a t u h 

t e m p o d a n t i d a k d a p a t d i t a g i h ; 

B a h w a T e n n o h o n m o h o n m e n u n j u k Y u r i s p r u d e n s i M a h k a m a h A g u n g 

y a n g p a d a p o k o k n y a k a i d a h h u k u m n y a a d a l a h " B a h w a P e n g a d i l a n N i a g a h a r u s 

m e n o l a k m e n j a t u h k a n p u t u s a n p a i l i t , a p a b i l a a d a f a k t a a t a u k e a d a a n y a n g 

m e m e r l u k a n p e m b u k t i a n y a n g t i d a k s e d e r h a n a " , a n t a r a l a i n s e b a g a i b e r i k u t : 

a . P u t u s a n K a s a s i N i a g a N o . 0 2 3 K / N / 1 9 9 9 a n t a r a P T W a s k i t a K a r y a ( P e r s e r o ) 

m e l a w a n P T M u s t i k a P r i n c e s s H o t e l ; 

b . P u t u s a n P e n i n j a u a n K e m b a l i N i a g a N o . 0 2 0 P K / N / 2 0 0 0 a n t a r a B P P N m e l a w a n 

P T D a v o m a s A b a d i T b k . ; 

c . P u t u s a n K a s a s i N i a g a N o . 0 3 K / N / 2 0 0 0 a n t a r a B e m a r d F o n u H a r d j o j o m e l a w a n 

H a s h i m I b n u D j o j o h a d i k u s u m o ; 

d . P u t u s a n P e n i n j a u a n K e m b a l i N i a g a N o . 1 3 P K / N / 2 0 0 2 a n t a r a P T B a n k N i a g a 

T b k . m e l a w a n P T B a r i t o P a c i f i c T i m b e r T b k . ; 

e . P u t u s a n K a s a s i N i a g a N o . 0 1 8 K / N / 2 0 0 0 a n t a r a B P P N m e l a w a n P T S u m i A s i h ; 
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B a h w a s e l a n j u t n y a T e r m o h o n m o h o n m e n u n j u k Y u r i s p r u d e n s i M a h k a i n a l i 

A g u n g R I N o , 7 0 4 K / P d t . S u s / 2 0 1 2 . a n t a i a P T T e l e k o m u n i k a s i S d u l e r 

( T c l k o m s e i ) s e l a k u T e m i o h o n i ' a i l i ! deiv an P T P r i m a D a y a I n t b r m a t i k a s e l a k u 

P e m o h o n P e r n y a t a a n P a i l i l y a n g k a i d a h i .umumnya p a d a p o k o k n y a m e n y a t a k a n 

b a h w a l ^ e m i o h o n a n P e r n y a t a a n P a i l i l y a n g d i a j u k a n o i e h P e m o h o n P e m y a t a a n 

P a i l i t d i t o l a k k a r e n a P e m o h o n P e r n y a t a a n P a i h t m e l a k u k a n p e l a n g g a r a n 

p e r j a n j i a n t e r h a d a p T e m i o h o n P a i l i l s e h i n g g a e k s i s t e n s i u l a n g l i d a k d a p a t 

d i b u k t i k a n s e c a r a s e d e r h a n a ; 

B a h w a T e m i o h o n m o h o n m e n g u t i p d o k t r i n d a r i P r o f . D r . P a u l u s E . 

L o l u l u n g , S H . , t a n g g a l 1 6 M e i 2 0 0 0 t e n t a n g " P e n g e r t i a n T e n l a n g P e m b u k t i a n 

S e c a r a S e d e r h a n a D a l a m K e p a i l i t a n " y a n g T e r m o h o n k u t i p d a r i P u t u s a n N o 4 3 / 

P a i l i E 2 0 0 4 / P N . N i a g a . J k t . P s t . s e b a g a i b e r i k u t : 

" A d a b a n y a k h a l y a n g d a p a t m e n y e b a b k a n p e m e r i k s a a n p e r k a r a d a n 

p e m b u k t i a n n y a t i d a k b i s a d i l a k u k a n s e c a r a m u d a h , s e d e r h a n a , d a n c e p a t . S a l a h 

s a t u h a l d i a n t a r a n y a a d a l a h a p a b i l a t e r d a p a t p e r j a n j i a n y a n g t i m b a i b a l i k , d i m a n a 

k e d u a b e l a h p i h a k ( K r e d i t u r d a n D e b i t u r ) m a s i n g - m a s i n g m e m p u n y a i h a k d a n 

k e w a j i b a n y a n g t i m b a i b a l i k d a n h a r u s d i p e n u h i " ; 

M i s a l n y a : J u a l - B e l i ; P e n j u a l b e r k e w a j i b a n u n t u k m e n y e r a h k a n 

b a r a n g n y a d a n b e r h a k a t a s p e m b a y a r a n h a r g a b a r a n g , t a p i s e b a l i k n y a j u g a 

p e m b e i i b e r k e w a j i b a n u n t u k m e m b a y a r h a r g a b a r a n g d a n b e r h a k a t a s p e n y e r a h a n 

b a r a n g y a n g b e r s a n g k u t a n ; 

D a l a m h a l i n i , d a p a t t e r j a d i b a h w a p e n i b e l i m e l a k u k a n g u g a t a n t e r h a d a p 

p e n j u a l u n t u k m e n y e r a h k a n b a r a n g , t e t a p i k e m u d i a n p i h a k p e n j u a l m e n g a j u k a n 
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e k s e p s i b a h w a g u g a t a n i l u b e l u m w a k t u n y a u n t u k d i a j u k a n a t a u t i d a k d a p a t 

d i a j u k a n o l e h s i p e m b e i i , s e b a b p e m b e i i i t u s e n d i r i j u s t r u b e l u m m e m e n u h i 

p r e s t a s i n y a , y a i t u h a r u s m e m b a y a r h a r g a b a r a n g ; 

D i s i n i p i h a k p e n j u a l t e r s e b u t m e n g a j u k a n " e x c e p t i o n o n a d i m p l e t i 

c o n t r a c t u s " ; 

M a k a k e d u a b e l a h p i h a k a k a n m e n d a p a t k e s e m p a t a n y a n g s a m a u n t u k 

d i d e n g a r d a n s a l i n g m e l a k u k a n p e m b u k t i a n , a t a s d a s a r p r i n s i p " A u d i e t a l t e r a m 

p a r t e m " : 

D a l a m p r o s e s p e m b u k t i a n d e m i k i a n a k a n d a p a t t e r j a d i b e r b a g a i u p a y a 

h u k u m , m i s a l n y a g u g a t a n r e k o n p e n s i , i n l e r v e n s i m a s u k n y a p i h a k k e - I I I , 

p e n y i t a a n , d s b , , s e h i n g g a p r o s e s p e m b u k t i a n n y a d i m u n g k i n k a n a k a n b i s a 

k o m p l e k s ; 

A t a s d a s a r h i p o t e s a d e m i k i a n m a k a a p a b i l a d a l a m s u a t u p r o s e s 

p e r m o h o n a n p a i l i t , t e r n y a t a p i h a k T e r m o h o n m e n g a j u k a n " e x c e p t i o n o n 

a d i m p l a t i o c o n t r a c t u s " s e h i n g g a e k s i s t e n s i a d a n y a h u t a n g i t u s e n d i r i m a s i h d a p a t 

d i p e r d e b a t k a n ( b u k a n s e k e d a r t e n t a n g b e s a m y a h u t a n g ) , d a n P e n g a d i l a n d a p a t 

m e n e r i m a a l a s a n t e r s e b u t , m a k a f a k t a d a n k e a d a a n a t a u e k s i s t e n s i h u t a n g t e r s e b u t 

t i d a k d a p a t d i b u k t i k a n s e c a r a m u d a h d a n s e d e r h a n a ( s u m m i r ) , 

A d a l a h l a i n h a l n y a , a p a b i l a y a n g d i p e r d e b a t k a n i t u h a n y a l a h t e n t a n g 

j u m l a h b e s a m y a h u t a n g , s e d a n g k a n a d a n y a a t a u e k s i s t e n s i h u t a n g n y a i t u s e n d i r i 

s u d a h j e l a s t e r b u k t i d a n t i d a k d i p e r m a s a l a h k a n ; 

M a k a u a l a m h a l d e m i k i a n t i d a k t e r b u k a k c m u n g k i n a n u n t u k m e n g a j u k a n 

" e x c e p t i o n n o n a d i m p l e t i o c o n t r a c t u s " ; 
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T e n l a n g b e s a r - k e c i l n y a j u m l a h h u t a n g t e r s e b u t a k a n d a p a t d i t e n t u k a n 

d a l a m r a p a l v e r i f i k a s i a t a u r a p a t p e n c o c o k a n h u t a n g , s e s u d a h Debi tor d i n y a t a k a n 

p a i l i t d a l a m p u t u s a n H a k i m . P u t u s a n a t a s p e r m o h o n a n p a i l i t h a r u ' . m e m u a t s e c a r a 

l e n g k a p p e i l i m b a n g a n h u k u m y a n g m e n d a s a r i p u t u s a n l e r s e b u l d a n d i u c a p k a n 

d a l a m s i d a n g t e r b u k a u n t u k u m u m , p u l u s a n i n i d a p a t d i l a k s a n a k a n t e r l e b i h 

d a h u l u m e s k i p u n t e r h a d a p p u t u s a n t e r s e b u t d i a j u k a n s u a t u u p a y a h u k u m . U n t u k 

k e p u t u s a n P e n g a d i l a n N i a g a t i d a k b i s a d i b a n d i n g h a r u s l a n g s u n g k a s a s i ( p a s a l 8 

a y a t 7 ) . 

B. Peran Pengadilan Niaga Sebagai Lembaga Penyelesaian Perkara 

Kepailitan 

D a l a m U n d a n g - U n d a n g R e p u b l i k I n d o n e s i a N o m o r 4 T a h u n 1 9 9 8 

m e n a m b a h s a t u b a b b a r u y a i t u B a b K e t i g a m e n g e n a i P e n g a d i l a n N i a g a . 

P e m b e n t u k a n p e r a d i l a n k h u s u s i n i d i h a r a p k a n d a p a t m e n y e l e s a i k a n m a s a l a h 

k e p a i l i t a n s e c a r a c e p a t d a n e f e k t i f . P e n g a d i l a n N i a g a m e r u p a k a n d i f e r e n s i a s i a t a s 

p e r a d i l a n u m u m y a n g d i m u n g k i n k a n p e m b e n t u k a n y a b e r d a s a r k a n U n d a n g -

U n d a n g R e p u b l i k I n d o n e s i a N o m o r 3 5 T a h u n 1 9 9 9 t e n t a n g P o k o k - P o k o k 

K e k u a s a a n K e h a k i m a n . 

U n d a n g - U n d a n g R e p u b l i k I n d o n e s i a N o m o r 3 7 T a h u n 2 0 0 4 y a n g 

m e r u p a k a n p e m b a h a r u a n d a n U n d a n g - U n d a n g R e p u b l i k I n d o n e s i a N o m o r 4 

T a h u n 1 9 9 8 , t i d a k m e n g a t u r P e n g a d i l a n N i a g a p a d a b a b t e r s e n d i r i , a k a n t e t a p i 

m a s u k p a d a B a b V t e n t a n g K e t e n t u a n I a i n - l a i n m u l a i d a n P a s a l 2 9 9 s a m p a i 

d e n g a n P a s a l 3 0 3 . D e m i k i a n j u g a d a l a m p e n y e b u t a n n y a p a d a s e t i a p p a s a l c u k u p 

d e n g a n m e n y e b u t k a n k a t a " P e n g a d i l a n " t a n p a a d a k a t a " N i a g a " k a r e n a m e r u j u k 
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p a d a B a b I t e n l a n g K e t e n t u a n U m u m , P a s a l 1 a n g k a 7 b a h w a P e n g a d i l a n a d a l a h 

P e n g a d i l a n N i a g a d a l a m L i n g k u n g a n p e r a d i l a n u m u m . T u g a s d a n w e w e n a n g 

P e n g a d i l a n N i a g a i n i p a d a U n d a n g - U n d a n g R e p u b l i k I n d o n e s i a N o m o r 4 T a l i u n 

1 9 9 8 d i a l u r d a l a m P a s a ! 2 8 0 , s e d a n g k a n d a U m i l i n d a n g - U n d a n g R e p u b l i k 

I n d o n e s i a N o m o r 3 7 T a h u n 2 0 0 4 d i a t u r p a d a P a s a ! 3 0 0 . 

P e n g a d i l a n N i a g a m e r u p a k a n l e m b a g a p e r a d i l a n y a n g b e r a d a d i b a w a h 

l i n g k u n g a n P e r a d i l a n U m u m y a n g m e m p u n y a i t u g a s s e b a g a i b e r i k u t : 

a . M e m e r i k s a d a n m e m u t u s a k a n p e n n o h o n a n p e r n y a t a a n p a i l i t ; 

b . M e m e r i k s a d a n m e m u t u s p e n n o h o n a n P e n u n d a a n K e w a j i b a n P e m b a y a r a n 

U t a n g ; 

c . M e m e r i k s a p e r k a r a l a i n d i b i d a n g p e m i a g a a n y a n g p e n e t a p a n n y a d i t e t a p k a n 

d e n g a n u n d a n g - u n d a n g , m i s a l n y a s e n g k e t a d i b i d a n g H A K l . 

" A p a b i l a d a l a m k a s u s k e p a i l i t a n , k u r a t o r m e l a k u k a n p e r b u a t a n - p e r b u a t a n 

y a n g m e r u g i k a n o r a n g l a i n m a k a k u r a t o r d a p a t d i p e c a t a t a u d i b e r h e n t i k a n a t a u 

d i m i n t a k a n p e r t a n g g u n g j a w a b a n n y a a t a s s e g a l a p e r b u a t a n n y a y a n g m e r u g i k a n 

o r a n g - o r a n g y a n g d i w a k i l i n y a T 

U n d a n g - U n d a n g R e p u b l i k I n d o n e s i a N o m o r 3 7 T a h u n 2 0 0 4 j u g a 

m e n g a t u r t e n t a n g k e w e n a n g a n P e n g a d i l a n N i a g a d a l a m h u b u n g a n n y a d e n g a n 

p e r j a n j i a n y a n g m e n g a n d u n g k l a u s u l a a r b i t r a s e . D a l a m P a s a l 3 0 3 d i t e n t u k a n 

b a h w a P e n g a d i l a n t e t a p b e r w e n a n g m e m e r i k s a d a n m e n y e l e s a i k a n p e r m o h o n a n 

p e r n y a t a a n p a i l i t d a r i p i h a k y a n g t e r i k a t p e r j a n j i a n y a n g m e m u a t k l a u s u l a 

a r b i t r a s e , s e p a n j a n g u t a n g y a n g m e n j a d i d a s a r p e r m o h o n a n p e r n y a t a a n p a i l i t t e l a h 

Subekti dan Tjitro Sudiro R, 2003, Kifab U n d a n g - U n d a n g H u k u m P e r d a l a , Jakarta: 
Pradnya Paramita, him 29 
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m e m e n u h i k e t e n t u a n s e b a g a i m a n a d i m a k s u d d a l a m P a s a l 2 a y a t ( 1 ) t e n l a n g 

s y a r a t - s y a r a t k e p a i l i t a n . K e t e n t u a n p a s a l t e r s e b u t d i m a k s u d k a n u n t u k m e m b e r i 

p e n e g a s a n b a h w a P e n g a d i l a n t e t a p b e r w e n a n g m e i n e r i l ; s a d a n m e n > e l e s a i k a n 

p e r m o h o n a n p e m y a t a a n p a i l i t d a r i p a r a p i h a k , s e k a l i p u n p e r j a n j i a n u l a n g p i u t a n g 

y a n g m e r e k a b u a t m e m u a t k l a u s u l a a r b i t r a s e . 

E k s i s t e n s i P e n g a d i l a n N i a g a , s e b a g a i P e n g a d i l a n y a n g d i b c n t u k 

b e r d a s a r k a n P a s a l 2 8 0 a y a t ( 1 ) P e r p u R e p u b l i k I n d o n e s i a N o . 1 t a h u n 1 9 9 8 

m e m i l i k i k e w e n a n g a n k h u s u s b e r u p a y u r i s d i k s i s u b s t a n s i f e k s k l u s i f t e r h a d a p 

p e n y e l e s a i a n p e r k a r a k e p a i l i t a n . 

Y u r i s d i k s i s u b s t a n s i f e k s k l u s i f t e r s e b u t m e n g e s a m p i n g k a n k e w e n a n g a n 

a b s o l u t d a r i A r b i t r a s e s e b a g a i p e l a k s a n a a n p r i n s i p p a c t a s u n t s e r v a n d a y a n g 

d i g a r i s k a n d a l a m P a s a l 1 3 3 8 K U H P e r d a t a y a n g t e l a h m e m b e r i k a n p e n g a k u a n 

e x t r a j u d i c i a l a t a s k l a u s u l a A r b i t r a s e u n t u k m e n y e l e s a i k a n s e n g k e t a p a r a p i h a k 

s e b a g a i m a n a t e i a h d i p e r j a n j i k a n . J a d i , w a l a u p u n d a l a m p e r j a n j i a n t e l a h d i s e p a k a t i 

c a r a p e n y e l e s a i a n s e n g k e t a m e l a l u i a r b i t r a s e , d i s i n i P e n g a d i l a n N i a g a t e t a p 

m e m i l i k i k e w e n a n g a n m e m e r i k s a d a n m e m u t u s . K o m p e l e n s i P e n g a d i l a n N i a g a 

t e r m a s u k k o m p e t e n s i r e l a t i f d a n k o m p e t e n s i a b s o l u t . K o m p e t e n s i r e l a t i f 

m e r u p a k a n k e w e n a n g a n a t a u k e k u a s a a n m e n g a d i l i a n t a r P e n g a d i l a n N i a g a . 

P e n g a d i l a n N i a g a s a m p a i s a a t i n i b a r u a d a l i m a . P e n g a d i l a n N i a g a t e r s e b u t 

b e r k e d u d u k a n s a m a d i P e n g a d i l a n N e g e r i . 

P e n g a d i l a n N i a g a h a n y a b e r w e n a n g m e m e r i k s a d a n m e m u t u s p e r k a r a p a d a 

d a e r a h h u k u m n y a m a s i n g - m a s i n g . P a s a l 3 U n d a n g - U n d a n g R e p u b l i k I n d o n e s i a 

N o m o r 3 7 T a h u n 2 0 0 4 m e n y a t a k a n b a h w a p u t u s a n a t a s p e r m o h o n a n p e r n y a t a a n 
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p a i l i t d i p u t u s o l e h P e n g a d i l a n N i a g a y a n g d a e r a h h u k u m n y a m e l i p u t i d a e r a h 

t e m p a t k e d u d u k a n h u k u m D e b i t u r . a p a b i l a d e b i t u r t e l a h m e n i n g g a l k a n w i l a y a h 

N e g a r a R e p u b l i k I n d o n e s i a , m a k a P e n g a d i l a n y a n g b e r w e n a n g m e n j a t u h k a n 

p u t u s a n a t a s p e r m o h o n a n p e r n y a t a a n p a i l i l a d a l a h P e n g a d i l a n y a n g d a e r a h 

h u k u m n y a m e l i p u t i t e m p a t k e d u d u k a n h u k u m t e r a k h i r D e b i t u r . 

D a l a m h a l d e b i t u r a d a l a h p e r s e r o s u a t u firma, P e n g a d i l a n y a n g d a e r a h 

h u k u m n y a m e l i p u t i t e m p a t k e d u d u k a n h u k u m firma t e r s e b u t j u g a b e r w e n a n g 

m e m u t u s k a n . K o m p e t e n s i a b s o l u t m e r u p a k a n k e w e n a n g a n m e m e r i k s a d a n 

m e n g a d i l i a n t a r b a d a n p e r a d i l a n . 

D a l a m U n d a n g - U n d a n g R e p u b l i k I n d o n e s i a N o m o r 4 T a h u n 2 0 0 4 t e n t a n g 

K e k u a s a a n K e h a k i m a n m e n g a t u r t e n t a n g b a d a n p e r a d i l a n b e s e r t a k e w e n a n g a n 

y a n g d i m i l i k i . P e n g a d i l a n N i a g a m e r u p a k a n p e n g a d i l a n k h u s u s y a n g b e r a d a d i 

b a w a h P e n g a d i l a n u m u m y a n g d i b e r i k e w e n a n g a n u n t u k m e m e r i k s a d a n m e m u t u s 

p e r m o h o n a n p e m y a t a a n p a i l i t d a n P e n u n d a a n K e w a j i b a n P e m b a y a r a n U t a n g . 

S e l a i n i t u , m e n u r u t P a s a l 3 0 0 a y a t ( 1 ) U n d a n g - U n d a n g R e p u b l i k I n d o n e s i a 

N o m o r 3 7 T a h u n 2 0 0 4 , P e n g a d i l a n N i a g a j u g a b e r w e n a n g p u l a m e m e r i k s a d a n 

m e m u t u s p e r k a r a I a i n d i b i d a n g p e m i a g a a n y a n g p e n e t a p a n n y a d i l a k u k a n d e n g a n 

u n d a n g - u n d a n g . P e r k a r a l a i n d i b i d a n g p e m i a g a a n i n i m i s a l n y a , t e n t a n g g u g a t a n 

p e m b a t a l a n p a t e n d a n g u g a t a n p e n g h a p u s a n p e n d a f t a r a n m e r e k . 

http://ois.unud.ac.id/index.php/kerthasemava/article/viewFile/62Q8/4700diakses tanggal 1 April 
2016 

http://ois.unud.ac.id/index.php/kerthasemava/article/viewFile/62Q8/4700diakses
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1 . B a g i j a j a r a n H a k i m d i P e n g a d i l a n N i a g a d a n M a h k a m a h A g u n g , a g a r i e h i h j e l i 

d a n t e l i t i d a i a m p e n g a w a s a n n y a s e r t a h a t i - h a t i d a l a m m e n e r a p k a n h u k u m , 

m e n a f s i r k a n / m e n y e l e s a i k a n p e r k a r a k e p a i l i t a n k h u s u s n y a y a n g a d r k l a u s u l a 

a r b i t r a s e d a l a m p e r j a n j i a n n y a . 

2 . B a g i K u r a t o r / P e n g a c a r a s e b a g a i k u a s a d a r i p i h a k - p i h a k y a n g b e r s e n g k e t a 

( p e m o h o n p a i l i l ) j u g a h a r u s t e l i t i a g a r t i d a k m e m g i k a n d e b i t u r d a l a m m e n g u m s 

s e n g k e t a p a i l i l y a n g m e n g a n d u n g k i a u s u i a r b i t r a s e . 
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; DI:N(;AN ADANYA K L A U S U L ARBIT R A S E 
DALAM PERJANJIAN PARA P I H A K \ A N G 
B I : R S E N G K E T A i 

P E R M A S A L A H A N ; 
1 . B a i r a i m a n a k a l i K e k u a t a n P u t u s a n P e n g a d i i a n N i a s a D a l a m M e m u t u s P e r k a r a 

K e p a i l i t a n D e n g a n A d a n y a K l a u s u l A r b i t r a s e ? 
2. B a g a i m a n a k a h I ' e r a n I N n g a d i l a n N i a g a S e b a g a i L e m b a g a P e n y e l e s a i a n 

P e r k a r a K e p a i l i t a n D e n g a n A d a n y a K l a u s u l A r b i t r a s e ? 

B A B I ; P E N D A H U L U A N 
A . L a t a r B e l a k a n g 
B . P e r m a s a l a h a n 
C . R u a n g L i n g k u p d a n T u j u a n P e n e l i t i a n 
D . K e r a n g k a K o n s e p t u a l 
E . M e t o d e P e n e l i t i a n 
F . S i s t e m a t i k a P e n u l i s a n 

B A B I I : T I N J A U A N P U S T A K A 
A . K e p a i l i t a n 
B . P u t u s a n P e n g a d i l a n N i a g a 
C . S y a r a t S a h n y a P e r j a n j i a n 
D . L a h i r d a n B e r a k h i m y a P e r j a n j i a n 
E . K l a u s u l A r b i t r a s e 

B A B I I I : P E M B A H A S A N 
A . K e k u a t a n P u t u s a n P e n g a d i l a n N i a g a D a l a m M e m u t u s 

P e r k a r a K e p a i l i t a n D e n g a n A d a n y a K l a u s u l A r b i t r a s e 
B , P e r a n P e n g a d i l a n N i a g a S e b a g a i L e m b a g a P e n y e l e s a i a n 

P e r k a r a K e p a i l i t a n D e n g a n A d a n y a K l a u s u l A r b i t r a s e 

B A B I V : P E N U T U P 
A . K e s i m p u l a n 
B . S a r a n 
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P r i h a l 
K e p a d a 

O u t l i n e S k r i p s i 
P e n u l i s a n S k r i p s i 
Y t h . K e t u a P r o d i I l m u H u k u m U M P 
D i 
P a l e m b a n g 

A s s a l a m u ' a l a i k u m \ v r . w b . 

S a y a y a n g b e r t a n d a t a n g a n d i b a w a h i n i 
N a m a ; J u l i u s H a d i S a p u t r a 
N I M : 5 0 2 0 1 2 1 8 3 
P r o g r a m S t u d i : I l m u H u k u m 
P r o g r a m K e k h u s u s a n : H u k u m P e r d a t a 

P a d a s e m e s t e r g a n j i l t a h u n k u l i a h 2 0 1 5 - 2 0 1 6 s u d a h 
m e n y e l e s a i k a n b e b a n s t u d i y a n g m e l i p u t i M P K , M K K , M K B , 
M P B , M B B ( 1 3 2 S K S ) . 

A . D e n g a n i n i m e n g a j u k a n p e r m o h o n a n u n t u k P e n u l i s a n S k r i p s i 
d e n g a n j u d u l : 
K E K U A T A N P U T U S A N P E N G A D I L A N N I A G A 
D A L A M M E M U T U S P E R K A R A K E P A I L I T A N 
D E N G A N A D A N Y A K L A U S U L A R B I T R A S E D A L A M 
P E R J A N J I A N P A R A P I H A K Y A N G B E R S E N G K E T A 
D e m i k i a n l a h a t a s p e r k e n a n B a p a k d i u c a p k a n t e r i m a k a s i h . 
W a s s a l a m 

P a l e m b a n g , O k ' t o b e r 2 0 i 5 

J u l i u s H a d i S a p u t r a 

P e m o h p n . 

R e k o m e n d a s i P . A . Y b s : 

P e m b i m b i n g A k a d e m i k , 

NUR^HUSNl E M I L S O N , S H . , S P . N . , M H . 
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