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M O T T O 

"Kaiakanlah apakah soma orang yang mengetahui dengan 
yang tidak mengetahui^ hanya orang yang berfikir saja yang 
mengambil pelajaran " 

{ Q S : Azzuamar:9) 
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- A y a h a n d a dan Ibunda yang terdnta 
~ Saudara-saudaraku yang tersayang 
- Seseorang kelak mendampingiku 
- Sahabai-sahabatku 
- Almamater yang kubanggakan 
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ABSTRAK 

Y a n g m e n j a d i p e r m a s a l a h a n a d a l a h : 

1 . B a g a i m a n a p e m b u k t i a n t e r j a d i n y a k e r u g i a n i m m a t e r i i l d a l a m p e r b u a t a n 
m e l a n g g a r h u k u m ? 

2 . B a g a i m a n a k r i t e r i a m e n e n t u k a n b e s a m y a g a n t i m g i t e r h a d a p k e m g i a n 
i m m a t e r i i l d a l a m p e r b u a t a n m e l a n g g a r h u k u m ? 

S e l a r a s d e n g a n t u j u a n y a n g b e r m a k s u d m e n e l u s u r i p r i n s i p - p r i n s i p h u k u m , 
t e m t a m a y a n g b e r s a n g k u t p a u t d e n g a n c a r a m e m b u k t i k a n t e r j a d i n y a k e m g i a n 
i m m a t e r i i l d a n k r i t e r i a d a l a m m c n e n t u k a n b e s a m y a g a n t i m g i d a l a m p e r b u a t a n 
m e l a n g g a r h u k u m , m a k a j e n i s p e n e l i t i a n n y a a d a l a h p e n e l i t i a n h u k u m n o r m a t i f 
y a n g b e r s i f a t deskriptif ( m e n g g a m b a r k a n ) y a n g b e r t u m p u p a d a d a t a s e k u n d e r 
k a r e n a i t u t i d a k b e r m a k s u d u n t u k m e n g u j i h i p o t e s a . 

T e k n i k p e n g u m p u l a n d a t a s e k u n d e r d i t i t i k b e r a t k a n p a d a p e n e l i t i a n 
kepustakaan (library research ) d e n g a n c a r a m e n g k a j i : 

a . B a h a n h u k u m p r i m e r , y a i t u b a h a n h u k u m y a n g u t a m a s e p e r t i u n d a n g -
u n d a n g , p e r a t u r a n p e m e r i n t a h , d a n s e m u a k e t e n t u a n l a i n y a n g r e l e v a n . 

b . B a h a n h u k u m s k u n d e r . y a i t u b a h a n h u k u m s e p e r t i t e o r i , h i p o t e s a , 
p e n d a p a t p a r a a h l i m a u p u p e n e l i t i t e r d a h u l u , s e p e r t i b e m p a b u k u - b u k u , 
t e k s , j u m a l , h a s i l p e n e l i t i a n d a n l a i n - l a i n . 

c. B a h a n h u k u m t e r s i e r , y a i t u b a h a n h u k u m y a n g m e n j e l a s k a n b a h a n h u k u m 
p r i m e r d a n b a h a n h u k u m s k u n d e r s e p e r t i k a m u s b a h a s a , i n s i k l o p e d i a , d a n 
l a i n s e b a g a i n y a . 

T e k n i k p e n g e l o l a a n d a t a t e k t u a l d i l a k u k a n d e n g a n m e n c r a p k a m e t o d e 
a n a l i s i s i s i ( content analisys ) u n t u k s e l a n j u t n y a d i k o n s t r u k s i k a n k e d a l a m s u a t u 
k e s i m p u i a n . B e r d a s a r k a n h a s i p e n e l i t i a n d a p a t d i s i m p u l k a n s e b a g a i b e r i k u t : 

1 . P e m b u k t i a n t e r j a d i n y a k e r u g i a n i m m a t e r i i l d a l a m p e r b u a t a n m e l a n g g a r 
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h u k u m a d a l a h r d e n g a n c a r a m e l i h a t a d a n y a h u b u n g a n k a u s a l a n t a r a 
k e s a l a h a n d a n m e n i m b u l k a n k e r u g i a n . B e r s u m b e r p a d a u n s u r - u n s u r y a n g 
d i l a k u k a n o l e h p e l a k u a n t a r a l a i n p e n g g u g a t h a r u s m e m b u k t i k a n a d a n y a 
k e r u g i a n d a n k e s a l a h a n p e l a k u , k a r e n a g u g a t a n b e r d a s a r k a n a t a s p e r b u a t a n 
m e l a n g g a r h u k u m , p e n g g u g a t h a r u s m e m b u k t i k a n g u g a l a n n y a . 

K r i t e r i a m e n e n t u k a n b e s a m y a g a n t i r u g i t e r h a d a p k e r u g i a n i m m a t e r i i l 
d a l a m p e r b u a t a n m e l a n g g a r h u k u m a d a l a h : p a d a h a k i k a t n y a d i d a s a r k a n 
a t a s k e s e p a k a t a n d a r i k e d u a b e l a h p i h a k s e r t a d i l i h a t d a r i b e r a p a b e s a r 
k e r u g i a n y a n g d i d e r i t a o l e h p e n g g u g a t y a n g b e r d a s a r k a n d e n g a n n i l a i 
m o r a l , n i l a i m a t e r i i l ( g a n t i r u g i ) , p e r a l i h a n t a n g g u n g j a w a b ( a l i m e n t a s i ) . 
A r t i n y a b e s a m y a g a n t i m g i t e r s e b u t d i s e r a h k a n k e p a d a h a k i m y a n g 
m e m e r i k s a p e r b u a t a n m e l a n g g a r h u k u m t e r s e b u t . 



K A T A PENGANTAR 

Assalamu^alaikum Wr. Wb. 

A l h a m d u l i l l a h p e n u l i s p a n j a t k a n k e h a d i r a t A l l a h S W T , s e r t a S h a l a w a t d a n 

s a l a m k e p a d a j u n j u n g a n k i t a N a b i B e s a r M u h a m m a d S A W b e s e r t a k e l u a r g a d a n 

p a r a s a h a b a t , p e n u l i s d a p a t m e n y e l e s a i k a n s k r i p s i i n i d e n g a n j u d u l "Pembuktian 

terjadinya kerugian immateriil dan kriteria dalam menentukan besamya 

ganti rugi dalam perbuatan melanggar hukum'' 

P e n u l i s a n s k r i p s i i n i a d a l a h u n t u k m e m e n u h i s y a r a t m e n d a p a t k a n g e l a r 

S a r j a n a H u k u m p a d a F a k u l t a s H u k u m U n i v e r s i t a s M u h a m m a d i y a h P a l e m b a n g . 

P e n u l i s m e n y a d a r i b a h w a s k r i p s i i n i m a s i h b a n y a k k e k u r a n g a n , 

k e k e l i r u a n , d a n k e k h i l a f a n s e m u a i n i t i d a k l a i n k a r e n a p e n u l i s a d a l a h m a n u s i a 

b i a s a y a n g t a k l u p u t d a r i k e s a l a h a n d a n b a n y a k n y a k e l e m a h a n , a k a n t e t a p i b e r k a t 

a d a n y a b a n t u a n d a n b i m b i n g a n s e r t a d o r o n g a n d a r i b e r b a g a i p i h a k , a k h i m y a 

k e s u k a r a n d a n k e s u l i t a n t e r s e b u t d a p a t d i l a l u i o l e h k a r e n a i t u d a l a m k e s e m p a t a n 

i n i p e n u l i s m e n y a m p a i k a n r a s a t e r i m a k a s i h y a n g m e n d a l a m k e p a d a : 

1 . B a p a k H . M . I d r i s , S E . , M S i s e l a k u R e k t o r U n i v e r s i t a s M u h a m m a d i y a h 

P a l e m b a n g . 

2 . I b u S r i S u a t m i a t i , S H . , M . H u m , s e l a k u D e k a n F a k u l t a s H u k u m U n i v e r s i t a s 

M u h a m m a d i y a h P a l e m b a n g . 

3 . P e m b a n t u D e k a n 1, 11, I I I , d a n I V F a k u l t a s H u k u m U n i v e r s i t a s 

M u h a m m a d i y a h P a l e m b a n g . 
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4 . I b u L u l l M a k n u n , S H . , M H , s e l a k u K e t u a B a g i a n H u k u m P i d a n a dan 

A c a r a pada F a k u l t a s H u k u m U n i v e r s i t a s M u l i a m m a d i y a h P a l e m b a n g . 

5 . B a p a k H e l m i I b r a l i i m , S H . , M . H i m i , s e l a k u p e m b i m b i n g s k r i p s i y a n g 

t e l a h b a n y a k m e m b e r i k a n p e t u n j u k - p e t u n j u k d a n a r a h a n - a r a h a n d a l a m 

p e n u l i s a n d a n p e n y u s u n a n s k r i p s i i n i . 

6 . B a p a k H . S y a m s u l h a d i , S H . , M H , s e l a k u P e m b i m b i n g A k a d e m i k pada 

F a k u a i t a s H u k u m U n i v e r s i t a s M u l i a m m a d i y a h P a l e m b a n g . 
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8. A y a h a n d a d a n I b u n d a , k a k a n d a d a n a d i n d a , s e i t a s e l u r u h k e l u a r g a y a n g 

t e l a l i b a n y a k m e m o t i v a s i p e n u l i s u n t u k m e r a i h g e l a r k e s a r j a n a a n i n i 

S e m o g a s k r i p s i i n i d a p a t m e m b e r i k a n m a n f a a t b a g i s e m u a p i h a k y a n g 

m c m b a c a n y a , a k h i m y a s e g a l a k r i t i k d a n s a r an p e n u l i s t e r i m a g u n a p e r b a i k a n 

d i m a s a - m a s a m e n d a t a n g . 
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BAB 1 

PENDAHULUAN 

A. Latar Belakang 

D i d a l a m k e h i d u p a n b e r m a s y a r a k a t s e t i a p i n d i v i d u m e m p u n y a i 

k e p e n t i n g a n t e r s e n d i r i y a n g t i d a k h a n y a b e r s a m a a n , a k a n t e t a p i j u g a k a d a n g k a l a 

d a p a t b e r t e n t a n g a n a n t a r a s a t u s a m a l a i n . H a l i n i d a p a t l a h d i k e t a h u i b a h w a s e t i a p 

o r a n g y a n g h i d u p d i d a l a m m a s y a r a k a t d i s a t u p i h a k m e l i n d u n g i k e p e n t i n g a n n y a 

m a s i n g - m a s i n g t e r h a d a p k e r u g i a n y a n g t i m b u l , s e d a n g k a n d i p i h a k l a i n s e n a n t i a s a 

u n t u k s a l i n g t o l o n g m e n o l o n g d a l a m m e n g e j a r k e p e n t i n g a n b e r s a m a . 

D a l a m m e l i n d u n g i k e p e n t i n g a n m a s i n g - m a s i n g d a n m e n j a g a k e p e n t i n g a n 

b e r s a m a , t e l a h d i a d a k a n s u a t u a t u r a n y a n g d a p a t m e n j a d i p e d o m a n a t a u p a t o k a n 

b a g i t i n g k a h l a k u s e t i a p i n d i v i d u d i d a l a m k e h i d u p a n b e r m a s y a r a k a t , a t u r a n - a t u r a n 

i t u m e n g h a r u s k a n s e t i a p i n d i v i d u u n t u k b e r t i n d a k d a l a m m a s y a r a k a t s e d e m i k i a n 

r u p a , s e h i n g g a k e p e n t i n g a n - k e p e n t i n g a n s e t i a p i n d i v i d u y a n g l a i n s e d a p a t 

m u n g k i n d a p a t d i p e l i h a r a d a n d i l i n d u n g i . 

N a m u n d e m i k i a n , m e s k i p u n a d a a t u r a n - a t u r a n y a n g m e n g a t u r t i n g k a h l a k u 

s e l u r u h i n d i v i d u d i d a l a m p e r g a u l a n b e r m a s y a r a k a t , t e t a p i s e r i n g k a l i m a s i h 

d i j u m p a i a d a n y a p e l a n g g a r a n - p e l a n g g a r a n t e r h a d a p k e p e n t i n g a n i n d i v i d u y a n g 

s e m e s t i n y a h a r u s d i h o r m a t i . 

P e l a n g g a r a n - p e l a n g g a r a n t e r h a d a p k e p e n t i n g a n - k e p e n t i n g a n i n d i v i d u i n i 

a k a n m e n g a k i b a t k a n r a s a k u r a n g t e n t r a m d i d a l a m p r i b a d i m a s i n g - m a s i n g 
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i n d i v i d u d a n a k a n m e n i m b u l k a n k e g o n c a n g a n d a l a m p e r g a u l a n b e r m a s y a r a k a t , 

s e p e r t i d a l a m s e l u r u h b i d a n g h u k u m d i b a w a h i n i : 

• D a l a m h u k u m t a t a n e g a r a a t a u p u n h u k u m a d m i n i s t r a s i n e g a r a d i s e b u t 

s e n g k e t a t a n a h 

• D a l a m h u k u m p i d a n a d i s e b u t t i n d a k p i d a n a a t a u d e l i k 

• D a l a m h u k u m p e r d a t a d i s e b u t p e r b u t a n m e l a n g g a r h u k u m ' 

H a l i n i p e r l u d i i n g a t b a h w a s a l a h s a t u d a r i t u j u a n p e r b u a t a n h u k u m 

a d a l a h u n t u k m e n g a d a k a n k e s e i m b a n g a n d a n k e s e b a n d i n g a n d e n g a n h i d u p , b a i k 

s e c a r a l a h i r m a u p u n b a t i n d i d a l a m m a s y a r a k a t y a n g s e r u p a d e n g a n s u a t u n e r a c a 

y a n g h a r u s d a n d a p a t d i k a t a k a n b a h w a k e s e l a m a t a n d a l a m m a s y a r a k a t i t u 

b e r m a n f a a t . K e b e r a d a a n h u k u m y a n g m e n g a t u r d a n m e n c i p t a k a n b e r b a g a i 

h u b u n g a n - h u b u n g a n t e r t e n t u , t i d a k m e n u t u p k e m u n g k i n a n u n t u k t i m b u l n y a 

p e r b u a t a n y a n g b e r t e n t a n g a n d a n m e i a w a n h u k u m . 

P e r b u a t a n y a n g m e l a n g g a r h u k u m i n i l a h y a n g m e n g a k i b a t k a n 

k e g o n c a n g a n d i d a l a m p e r g a u l a n b e r m a s y a r a k a t y a n g d a p a t m e n g e n a i b e r b a g a i 

k e p e n t i n g a n a n g g o t a m a s y a r a k a t t e r s e b u t , s e p e r t i : h a r t a b e n d a , t u b u h , j i w a , d a n 

k e h o r m a t a n m a n u s i a 

K e p e n t i n g a n - k e p e n t i n g a n i n i s e m u a d i r u s a k o l e h s u a t u p e r b u a t a n y a n g 

m e l a n g g a r h u k u m y a n g k a d a n g - k a d a n g m e n i m b u l k a n k e r u g i a n b a g i o r a n g l a i n , 

m a k a p i h a k y a n g m e n i m b u l k a n k e r u g i a n t e r s e b u t d i p e r t a n g g u n g j a w a b k a n u n t u k 

m e n g g a n t i k e r u g i a n t e r s e b u t . D a l a m h a l m e n i m b u l k a n g a n t i k e r u g i a n t i d a k d a p a t 

' AB. Loebis, 2007, G a n t i R u g i P e r b u a t a n M e l a n g g a r Hukum O l e h P e r o r a n g a n / B a d a n 
H u k u m D a n Pengusaha, Liberty, Get ke VII, Yogyakarta, Hal. 3 0 
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d i p u t u s k a n b e g i t u s a j a , t e t a p i s e g a l a s e s u a t u n y a h a r u s m e l a l u i p r o s e d u r y a n g 

t e l a h d i g a r i s k a n , b a i k s e c a r a h u k u m m a u p u n s e c a r a a d a t b e r d a s a r k a n k e p u t u s a n 

m a s i n g - m a s i n g p i h a k y a n g t e n t u n y a m e n g g a r i s b a w a h i r a s a k e a d i l a n . 

S e b a g a i m a n a p e r b u a t a n h u k u m y a n g m e n i m b u l k a n k e r u g i a n t e r h a d a p 

o r a n g l a i n , t i d a k s a j a t e r j a d i a k i b a t d a r i p e r b u a t a n y a n g b e r s a n g k u t a n , t e t a p i j u g a 

d a p a t d i t i m b u l k a n o l e h m e n i m b u l k a n p e r b u a t a n o r a n g l a i n y a n g d a l a m 

p e r l i n d u n g a n . O l e h k a r e n a i t u , d a l a m m e n e n t u k a n p e r b u a t a n m e l a n g g a r h u k u m 

y a n g d a p a t d i p e r t a n g g u n g j a w a b k a n d a n d a p a t d i t u n t u t d e n g a n g a n t i - r u g i , m a k a 

p e r b u a t a n i t u s e n d i r i h a r u s m e m e n u h i u n s u r - u n s u r d a l a m s u a t u p e r a t u r a n 

p e r u n d a n g - u n d a n g a n . D e n g a n d e m i k i a n , d a p a t d i k e t a h u i p i h a k m a n a y a n g i k u t 

b e r t a n g g u n g j a w a b d a n raempertanggung j a w a b k a n n y a . 

D a l a m P a s a l 1 3 6 5 K U H P e r d a t a m e n y a t a k a n b a h w a : " T i a p p e r b u a t a n 

m e l a n g g a r h u k u m , y a n g m e m b a w a k e r u g i a n b a g i o r a n g l a i n , m e w a j i b k a n o r a n g 

y a n g o l e h k a r e n a s a l a h n y a m e n c r b i t k a n k e r u g i a n i t u , m e n g g a n t i k e r u g i a n 

t e r s e b u t " . ^ 

B u n y i p a s a l t e r s e b u t t i d a k m e n j e l a s k a n b e r a p a b e s a r g a n t i 

k e r u g i a n t e r s e b u t , h a l i n i d i s e r a h k a n k e p a d a h a k i m y a n g m e m e r i k s a p e r k a r a 

t e r s e b u t , n a m u n y a n g a k a n d i j a d i k a n s a n d a r a n y a i t u p u t u s a n M a h k a m a h A g u n g 

t a n g g a l 2 3 M e i 1 9 7 0 N o . 6 1 0 . k / S i p / 1 9 6 8 , b a h w a : h a k i m b e r w e n a n g m e n e t a p k a n 

b a h w a s e b c r a p a p a n t a s n y a k e r u g i a n t e r s e b u t . " D e n g a n d e m i k i a n m a k a 

^ MA. M o e g n i Djojodirjo, 1 9 9 2 . Perbutan M e i a w a n Hukum P r a j a P a r a m i t a , Cel. VI. 
Jakarta, h a i . 74 
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m a s a l a h g a n t i k e m g i a n m e m p a k a n h a l y a n g p e n t i n g d a l a m k a s u s p e r b u a t a n 

m e l a n g g a r h u k u m t i d a k h a n y a m e n i m b u l k a n d a r i k e m g i a n I m m a t e r i i l " . ^ 

D e n g a n dasa r m e n g i n g a t k e m g i a n i m m a t e r i a l t i d a k t e r l e t a k d a l a m b i d a n g 

h a r t a k e k a y a a n , s e p e r t i : j a s m a n i , r o h a n i , h a r t a b e n d a , d a n k e h o r m a t a n m a n u s i a . 

K e m g i a n I m m a t e r i i l i n i m e m p a k a n k e m g i a n y a n g d i d e r i t a s e o r a n g y a n g m u n g k i n 

t i m b u l rasa s a k i t , t a k i i t d a n k e h i l a n g a n k e s e n a n g a n h i d u p . K e m g i a n I m m a t e r i i l i n i 

m e m p a k a n k e m g i a n y a n g t i d a k d i n i l a i d e n g a n u a n g , k a r e n a k e m g i a n t e r s e b u t 

m e m p i i k a n s u a t u p e n d e r i t a a n b a t i n , d a n p e n d e r i t a a n i n i s a n g a t s u l i t u n t u k d i n i l a i 

d e n g a n u a n g , k e m g i a n y a n g m e m p a k a n s u a t u p e n d e r i t a a n b a t i n a d a l a h 

m e m i i l i a h k a n k e p a d a k e a d a a n s e m u l a . J a d i p a d a se t i ap p e r b u a t a n m e l a n g g a r 

h u k u m , k e p a d a s i p e l a k u d a p a t d i p e r t a n g g u n g j a w a b k a n k e m g i a n M a t e r i i l m a u p u n 

k e r u g i a n I m m a t e r i i l . 

B i l a k e m g i a n I m m a r e r i i l t i d a k dapa t d i p e r t a n g g u n g j a w a b k a n , m a k a a k a n 

m e n i m b u l k a n s u a t u k e a d a a n d i m a n a k e s e i m b a n g a n m a s y a r a k a t a k a n t e r g a n g g u , 

d a n o l e h k a r e n a n y a h a m s d i p u l i h k a n . S e b a g a i c o n t o h , d a l a m t i n d a k a n p e n g h i n a a n 

y a n g m e n i m b u l k a n k e r u g i a n p a d a d i r i s e s e o r a n g dapa t d i t i m t u t g a n t i - r u g i a d a l a l i 

p e n g g a n t i k e m g i a n s e b a g a i p e m u l i h a n n a m a b a i k s e s e o r a n g . A k a n t e t a p i u n t u k 

m e n d a p a t k a n p e n g g a n t i a n t e r s e b u t a d a l a h s u l i t , a p a l a g i p e l a n g g a r t i d a k m a u 

m e m u l i h k a n , m a k a p i h a k y a n g m e r a s a t e l a h d i r u g i k a n p a d a u m u m n y a t i d a k b o l e h 

m e m a k s a k a n s e n d i r i , t e t a p i l i e n d a k n y a m c l a l i i i j a l u r h u k u m t e r t e n t u , sebab s u d a h 

m e m p a k a n p r i n s i f b a l i w a p e l a k s a n a h u k u m t e r h a d a p p e l a n g g a r a n h u k u m , b e r a d a 

•'R Setiawan, 1999, Pokok-pokok Hukum Penkalan, Bina Cipta, Cel. V I , Bandung, hal. 
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d i t a n g a n h a k i m d a n t i d a k d i p e r k e n a n k a n d i l a k u k a n o l e h p e n d e r i t a s e n d i r i 

(eigenrehting). 

D e n g a n d e m i k i a n h a k i m l a h y a n g d i b e r i w e w e n a n g d e n g a n m e n e r a p k a n 

b e b e r a p a p e n y e s u a i a n , k e a h l i a n u n t u k m e n g g a n t i k e r u g i a n d a l a m h a l i n i h a k i m 

m e n e g a k k a n p r i n s i p y a n g s e s u a i d a n t i d a k b e r t e n t a n g a n d e n g a n h u k u m , k a r e n a 

h u k u m y a n g m e n c i p t a k a n t a t a t e r t i b d a l a m m a s y a r a k a t s e c a r a t e r a t u r d e n g a n j a l a n 

m e n g a d a k a n k e s e r a s i a n d i a n t a r a b e r b a g a i k e p e n t i n g a n - k e p e n t i n g a n , i n i b e r a r t i 

s e s e o r a n g t i d a k b i s a b e r b u a t s e s u k a h a t i d i d a l a m m a s y a r a k a t t e r h a d a p o r a n g l a i n , 

t a n p a m e m a t u h i n o r m a - n o r m a y a n g h i d u p d a l a m s u a t u m a s y a r a k a t , m i s a l n y a 

m e r u s a k b a r a n g o r a n g l a i n , m e n g a m b i l b a r a n g o r a n g l a i n d a n s e b a g a i n y a . O l e h 

k a r e n a i t u s e t i a p o r a n g y a n g m e l a k u k a n p e r b u a t a n m e l a n g g a r h u k u m d a p a t 

d i k e n a k a n g a n t i r u g i s e b a g a i k e m g i a n y a n g b e n a r - b e n a r d i d e r i t a , s e b a b h u k u m 

s u d a h m e n g a t u r b a g i p i h a k y a n g m e r a s a t e l a h d i m g i k a n d a p a t m e n u n t u t k e m g i a n 

t e r s e b u t t e r h a d a p p i h a k y a n g m e n i m b u l k a n k e m g i a n t e r s e b u t . 

D e n g a n d e m i k i a n l p e r b u a t a n - p e r b u a t a n y a n g m e n i m b u l k a n k e m g i a n b a g i 

p i h a k l a i n , b a i k k e m g i a n m a t e r i a l m a u p u n k e m g i a n i m m a t e r i i l d a p a t 

d i p e r t a n g g u n g j a w a b k a n p a d a s i p e l a k u k a r e n a k e s a l a h a n . 

B e r t i t i k t o l a k d a r i u r a i a n t e r s e b u t , p e n u l i s m e r a s a t e r t a r i k u n t u k m e l a k u k a n 

p e n e l i t i a n l e b i h m e n d a l a m d a n m e n u a n g k a n n y a k e d a l a m s u a t u t u l i s a n y a n g 

b e r b e n t u k s k r i p s i d e n g a n j u d u l : " P E M B U K T I A N T E R J A D I N Y A K E R U G I A N 

I M M A T E R I I L D A N K R I T E R I A D A L A M M E N E N T U K A N B E S A R N Y A 

G A N T I R U G I D A L A M P E R B U A T A N M E L A N G G A R H U K U M " 
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B. Permasalahan 

A d a p u n y a n g m e n j a d i p e r m a s a l a h a n a d a l a h s e b a g a i b e r i k u t : 

1 . B a g a i m a n a p e m b u k t i a n t e r j a d i n y a k e r u g i a n i m m a t e r i i l d a l a m p e r b u a t a n 

m e l a n g g a r h u k u m ? 

2 . B a g a i m a n a k r i t e r i a m e n e n t u k a n b e s a m y a g a n t i r u g i t e r h a d a p k e r u g i a n 

i m m a t e r i i l d a l a m p e r b u a t a n m e l a n g g a r h u k u m ? 

C. Ruang Lingkup dan Tujuan 

R u a n g l i n g k u p p e n e l i t i a n t e r u t a m a d i t i t i k b e r a t k a n p a d a p e m b u k t i a n 

t e r j a d i n y a k e r u g i a n i m m a t e r i i l d a l a m p e r b u a t a n m e l a n g g a r h u k u m d a n k r i t e r i a 

m e n e n t u k a n b e s a m y a g a n t i r u g i t e r h a d a p k e m g i a n i m m a t e r i i l d a l a m p e r b u a t a n 

m e l a n g g a r h u k u m , t a n p a m e n u t u p k e m u n g k i n a n m e n y i n g g u n g p u l a h a l - h a l 

l a i n y a n g a d a k a i t a n n y a . 

A d a p u n t u j u a n p e n e l i t i a n a d a l a h : 

1 . U n t u k m e n g e t a h u i d a n m e n j e l a s k a n b a g a i m a n a p e m b u k t i a n t e r j a d i n y a 

k e r u g i a n i m m a t e r i i l d a l a m p e r b u a t a n m e l a n g g a r h u k u m . 

2 . U n t u k m e n g e t a h u i d a n m e m a h a m i b a g a i m a n a k r i t e r i a m e n e n t u k a n 

b e s a m y a g a n t i r u g i t e r h a d a p k e m g i a n i m m a t e r i i l d a l a m p e r b u a t a n 

m e l a n g g a r h u k u m . 

H a s i l p e n e l i t i a n i n i d i p e r g u n a k a n u n t u k m e l e n g k a p i p e n g e t a h u a n 

t e o r i t i s y a n g d i p e r o l e h s e l a m a s t u d i d i F a k u l t a s H u k u m U n i v e r s i t a s 

M u h a m m a d i y a h P a l e m b a n g d a n d i h a r a p k a n b e r m a n f a a t s e b a g a i t a m b a h a n 

i n f o r m a s i b a g i i l m u . 
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p e n g e t a h u a n , k h u s u s n y a I n i k i i m p e r d a t a , s e k a l i g u s m e m p a k a n s i i m b a n g a n 

p c m i k i r a n y a n g d i p e r s c m b a l i k a n k e p a d a a l m a m a t e r . 

D . M e t o d e P e n e l i t i a n 

S e l a r a s d e n g a n t u j u a n y a n g b e r m a k s u d m e n e l u s u r i p r i n s i p - p r i n s i p h u k u m , 

t e m t a m a y a n g b e r s a n g k u t p a u t d e n g a n c a r a m e m b u k t i k a n t e r j a d i k e m g i a n 

i m m a t e r i i l d a n k r i t e r i a d a l a m m e n e n t u k a n b e s a m y a g a n t i m g i d a l a m p e r b u a t a n 

m e l a n g g a r h u k u m , m a k a j e n i s p e n e l i t i a n n y a a d a l a h p e n e l i t i a n h u k u m n o r m a t i f 

y a n g b e r s i f a t deskriptif ( m e n g g a m b a r k a n ) y a n g b e r t u m p u pada d a t a s e k u n d e r 

k a r e n a i t u t i d a k b e r m a k s u d u n t u k m e n g u j i h i p o t e s a . 

T e k n i k p e n g u m p u l a n d a t a s e k u n d e r d i t i t i k b e r a t k a n pada p e n e l i t i a n 

k e p u s t a k a a n {library research) d e n g a n c a r a m e n g k a j i : 

a. B a h a n h u k u m p r i m e r , y a i t u b a h a n h u k u m y a n g u t a m a s e p e r t i u n d a n g -

u n d a n g , p e r a t u r a n p e m e r i n t a h , d a n s e m u a k e t e n t u a n l a i n y a n g r e l e v a n , 

b. B a h a n h u k u m s e k u n d e r , y a i t u b a h a n h u k u m s e p e r t i t e o r i , h i p o t e s a , 

p e n d a p a t p a r a a l i l i m a u p u n p e n e l i t i a n t e r d a h u l u , s e p e r t i b e r u p a b u k u - b u k u 

t e k s , j u m a l , h a s i l p e n e l i t i a n d a n I a i n - l a i n , 

c. B a h a n h u k u m t e r s i e r , y a i t u b a h a n h u k u m y a n g m e n j e l a s k a n b a h a n h u k u m 

p r i m e r d a n b a h a n h u k u m s e k u n d e r s e p e r t i k a m u s bahasa , e n s i k l o p e d i a , 

d a n l a i n s e b a g a i n y a . 

T e k n i k p e n g o l a l i a n d a t a t e k s t u a l d i l a k u k a n d e n g a n m e n e r a p k a n c a r a 

a n a l i s i s i s i {content analisys) u n t u k s e l a n j u t n y a d i k o n s t r u k s i k a n k e d a l a m s u a t u 

k e s i m p u i a n . 



B A B . I I 

T I N J A U A N P U S T A K A 

A . P e n g e r t i a n P e r b u a t a n M e l a n g g a r H u k u m 

D i d a l a m p e r g a u l a n h i d u p s e h a r i - h a r i s e t i a p a n g g o t a m a s y a r a k a t t e n t u n y a 

m e m p u n y a i k e p e n t i n g a n m a s i n g - m a s i n g d a n s e t i a p a n g g o t a m a s y a r a k a t 

m e i i g h a r a p k a n a g a r s u p a y a se t i ap k e p e n t i n g a n t e r s e b u t dapa t d i l i n d u n g i d a n 

d i p e l i h a r a a g a r t i d a k t e r j a d i p e l a n g g a r a n . D a l a m r a i i g k a m e m p e r o l e h s e r t a 

m e n j a g a k e p e n t i n g a n t e r s e b u t b a i k d i s a d a r i a t a u p u n t a n p a d i s a d a r i k a d a n g - k a d a n g 

t e r j a d i b e n t r o k a n a n t a r a k e p e n t i n g a n a n g g o t a m a s y a r a k a t y a n g s a t u d e n g a n 

k e p e n t i n g a n d i d a l a m m a s y a r a k a t y a n g l a i n , y a n g k a d a n g - k a d a n g m e r u p a k a n 

p e r b u a t a n m e l a n g g a r h u k u m d a n m e n i m b u l k a n k e p e n t i n g a n . 

P e r b u a t a n m e l a n g g a r h u k u m a d a l a h t e r j e m a h a n d a r i b a h a s a B e l a n d a 

''Onrechtmalige Daad" i s t a i l a h p e r b u a t a n m e l a n g g a r h u k u m d i a t u r d a l a m Pasa l 

1 3 6 5 K U H P e r d a t a . U n d a n g - u n d a n g t i d a k m e m b e r i k a n d e f e n i s i m e n g e n a i a p a 

y a n g d i k a t a k a n p e r b u a t a n m e l a n g g a r h u k u m . P a s a l 1 3 6 5 K U H P e r d a t a h a n y a 

m e m b e r i k a n s u a t u p e r u m u s a n d a r i p e r b u a t a n m e l a n g g a r h u k u m t e m e b u t y a n g 

m e n g a t a k a n : " T i a p p e r b u a t a n m e l a n g g a r h u k u m , y a n g m e m b a w a k e r u g i a n k e p a d a 

s e o r a n g l a i n , m e w a j i b k a n o r a n g y a n g k a r e n a k e s a l a h a n m e n e i b i t k a n k e r u g i a n i t u 

m e n g g a n t i k e m g i a n t e r s e b u t " . 

D e n g a n m e l i h a t p e r u m u s a n P a s a l 1 3 6 5 K U H P e r d a t a t e r s e b u t , t i d a k 

m e m b e r i k a n s u a t u p e n j e i a s a n apa , b a g a i m a n a d a n s a n i p a i d i m a n a s e s u a t u 

p e r b u a t a n d a p a t d i k a t a k a n s e b a g a i s u a t u p e r b u a t a n m e l a n g g a r h u k u m , y a n g d a p a t 

8 
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d i m i n a t a p e r t a i i g g i i n g j a w a b a i i k e p a d a p e l a k u y a n g t e l a h b e r b u a t i t u , s e n i u a n y a 

d i s e r a h k a n p a d a i l m u p e n g e t a h u a n d a n y u r i s p r u d e n s i . 

P e r b u a t a n m e l a n g g a r h u k u m a p a b i l a d i l i h a t d a l a m s i s t e m a t i k a K U H 

P e r d a t a t e r d a p a t d i d a l a m B u k u I I I B a b k e t i g a y a n g m e n g a t u r t e n t a n g p e r i k a t a n -

p e i i k a t a n y a n g d i l a h i r k a n b e r s u m b e r p a d a k e t e n t u a n u n d a n g - u n d a n g . 

P e r l u j u g a d i j e l a s k a n d i s i n i b a h w a k e t e n t u a n t e n t a n g p e r b u a t a n m e l a n g g a r 

h u k u m i n i t i d a k d i m a s i i k a i i d a l a m bab y a n g m e n g a t u r t e n t a n g p e r i k a t a n y a n g l a l i i r 

k a r e n a a d a n y a s u a t u p e r j a n j i a n , k a r e n a p e r b u a t a n m e l a n g g a r h u k u m t i d a k 

m e n g a n d u n g u n s u r j a n j i . ' ' H a l i n i dapa t d i l i h a t s e s e o r a n g t i d a k a k a n m e n g i k a t k a n 

d i r i n y a d a l a m s u a t u p e r j a n j i a n a p a b i l a d i r i n y a a k a n d i b e b a n k a n d e n g a n k e w a j i b a n 

y a n g b e r t a n g g u n g j a w a b a i i b e r t e n t a n g a n l a n g s u n g d e n g a n k e r a a u a n s e n d i r i . 

W i r j o n o P r o d j o d i k o r o m e m b e r i k a n i s t i l a h p e r b u a t a n m e l a n g g a r h u k u m 

d a l a m p e n g e r t i a n t i d a k s e m p i t , p e r b u a t a n m e l a n g g a r h u k u m t i d a k h a n y a 

p e r b u a t a n seca ra l a n g s u n g m e l a n g g a r h u k u m , m e l a i n k a n j u g a p e r b u a t a n y a n g 

seca ra l a n g s u n g m e l a n g g a r p e r a t u r a n l a i n d a r i p a d a h u k u m , a k a n t e t a p i d a p a t 

d i k a t a k a n seca ra t i d a k l a n g s u n g j u g a m e l a n g g a r h u k u m . y a n g d i m a k s u d d e n g a n 

p e r a t u r a n l a i n y a i t u p e r a t u r a n d i l a p a n g a n k e s u s i l a a n , k e a g a m a a n , d a n s o p a n 

s a n t u n . ^ 

D a l a m h a l p e n g e r t i a n p e r b u a t a n m e l a n g g a r h u k u m s e b a g a i m a n a d i m a k s u d 

o l e h W i r j o n o p r o d j o d i k o r o d i a tas , a p a b i l a d i t e r a p k a n n k e d a l a m m a n g l i n g k u p 

m a s y a r a k a t a h u k u m a d a t I n d o n e s i a t i d a k a k a n m e n g a l a m i k e s u l i t a n k a r e n a d a l a m 

h u k i u n ada t t e r d a p a t p e r s a m a a n c o r a k a n t a r a p e r a t u r a n - p e r a t u r a n h u k u m , d i s a t u 

''wirjono Prodjodikoro, 1996, Perbuatan Melanggar Hukum, Cet TX, Sumur, Bandung, 
hal. 8 

^Ibid, hal. 12 
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Y u r i s p r u d e n s i m e n g e n a i i n i d i k e n a l d e n g a n n a m a Arrest Lindenbaum cohen 

( t a h u n 1 9 1 9 ) . S e b e l u m s a m p a i p a d a Arrest i n i , m a k a t e r l e b i h d a h u l u p e r l u 

d i k e t a h u i s y a r a t - s y a r a t a p a k a h y a n g h a r u s a d a u n t u k m e n e n t u k a n p e r b u a t a n 

m e l e n g g a r h u k u m i t u a d a a t a u t i d a k . s y a r a t - s y a r a t t e r s e b u t i a i a h : 

a. H a r u s a d a p e r b u a t a n . Y a n g d i m a k s u d d e n g a n p e r b u a t a n i m , b a i k y a n g 
b e r s i f a t p o s i t i f m a u p u n y a n g b e r s i f a t n e g a t i f , a r t i n y a s e t i a p t i n g k a h l a k u 
b e r b u a t a t a u t i d a k b e r b u a t . 

b . P e r b u a t a n i t u h a r u s m e i a w a n h u k u m . 
c . A d a k e r u g i a n . 
d . A d a n y a h u b u n g a n s e b a b a k i b a t a n t a r a p e r b u a t a n m e i a w a n h u k u m i t u 

d e n g a n k e r u g i a n . 
e . A d a k e s a l a h a n . ( 5 c / i M / ( ^ 

D i d a l a m s e j a r a h P e r u n d a n g - u n d a n g a n h u k u m p e r d a t a , p e n g e r t i a n h u k u m 

y a n g t e r k a n d u n g p a d a p a s a l 1 3 6 5 K U H P e r d a t a i t u m e n g a l a m i p e r u b a h a n d e n g a n 

a d a n y a Arrest lindenbaum cohen t a h u n 1 9 1 9 H . R 3 1 J a n . H o e t i n k N o m o r 

l l O . S e b e l u m t a h u n 1 9 1 9 m a k a a r t i h u k u m d i d a l a m p a s a l 1 3 6 5 a d a l a h s a n g a t 

s e m p i t . D i d a l a m Arrest Jufrouw Zuthen, h u k u m d i a r t i k a n s e m p i t , y a i t u u n d a n g -

u n d a n g . 

P e r i s t i w a s e b a g a i b e r i k u t : 

D i d a l a m s e b u a h g u d a n g t e r d a p a t l ( s a t u ) s a l u r a n a i r y a n g s e w a k t u -
w a k t u d a p a t m e l e d a k . K e r a n u t a m a d a r i s a l u r a n i t u , b e r a d a d i t i n k a t a t a s 
g u d a n g . T e t a p i p e n g h u n i n y a t i d a k m a u m e n u t u p k e r a n t e r s e b u t s e h i n g g a 
g u d a n g b a n j i r a i r . K e t i k a p e n g h u n i i t u d i g u g a t u n t u k g a n t i m g i , i a m e m b e l a 
d i r i b a h w a u n d a n g - u n d a n g t i d a k m e w a j i b k a n y a m e n u t u p k e r a n u t a m a , 
s e h i n g g a i a t i d a k d a p a t d i k a t a k a n m e i a w a n h u k u m d a n p e n d i r i a n i n i 
d i b e n a r k a n o l e h M a h k a m a A g u n g N e g e r i B e l a n d a ( H R . I O . J u n 1 9 1 0 . 
H o e t i n k N o m o r 1 0 8 ) . ^ 

P a d a t a h u n 1 9 1 9 Hndenbau Cohen Arrest, H R , m e n g u b a h 

p e n d i r i a n n y , d e n g a n m e m b e r i k a n a r t i y a n g l u a s k e p a d a h u k u m y a n g d i t a f s i r k a n 

M a r i a m D a r u s B a d r u l z a m a n , D k k , 2 0 0 7 , Kompilas Hukum P erikatan, C i t r a A d i t y a B a k t i , 
B a n d u n g , h a l . 1 0 6 - 1 0 7 

^ ibid, hal. 107 
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d e n g a n h u k u m m e i i c a k u p u n d a n g - u n d a n g d a n h u k u m y a n g t i d a k t e r t u l i s , s e p e r t i 

k e s u s i l a a n , k a p a t u t a n y a n g t e r d a p a t d i d a l a m l a i n l i n t a s m a s y a r a k a t . 

S e j a k t a h u n i t u , p e r b u a t a n m e i a w a n h u k u m t i d a k h a n y a d i a r t i k a n 

p e r b u a t a n y a n g b e r t e n t a n g a n d e n g a n u n d a n g - u n d a n g saja , t e t a p i b e r b u a t a t a u 

t i d a k b e r b u a t y a n g m e l a n g g a r h a k o r a n g l a i n a t a u b e r t e n t a n g a n d e n g a n k e w a j i b a n 

o r a n g y a n g b e r b u a t a t a u t i d a k b e r b u a t , b e r t e n t a n g a n d e n g a n k e s u s i l a a n m a u p u n 

s i f a t b e r h a t i - h a t i s e b a g a i m a n a p a t i i t n y a d i d a l a m l a i n l i n t a s m a s y a r a k a t . 

D e n g a n d e m i k i a n , s e m u a n o r m a l a l u l i n t a s m a s y a r a k a t , y a n g t i d a k 

t e r m a s u k d i d a l a m u n d a n g - u n d a n g , s e m e n j a k i t u d i t e m p a t k a n d i b a w a h s a n k s i 

h u k u m pe rda t a , U n s i i r k e s a l a h a n y a n g d i m a k s u d d i t e n t u k a n Pasa l 1 3 6 5 KUH 

P e r d a t a , y a i t u b a l i w a s i p e m b u a t p a d a u m u m n y a h a m s a d a p e r t a n g g i m g 

j a w a b a n n y a , y a i t u i a m e n g j n s y a f i a k i b a t a d a i i p e r b u a t a n n y a 

{loe rekeningsvaatbaar). 

B. Unsur-unsur Perbuatan Melan^ar Hukum 

P e r b u a t a n m e l a n g g a r h u k u m i n i d i a t u r d a l a m P a s a l 1 3 6 5 K U H P e r d a t a 

y a n g m e n e n t u k a n b a h w a : " T i a p p e r b u a t a n m e l a n g g a r h u k u m y a n g m e m b a w a 

k e m g i a n k e p a d a o r a n g l a i n , m e w a j i b k a n o r a n g y a n g o l e h k a r e n a i t u s a l a h n y a 

m e n e r b i t k a n k e m g i a n , dapa t m e n g g a n t i k e r u g i a n t e r s e b u t " . 

D a r i b u n y i Pasa l 1 3 6 5 KUH P e r d a t a t e r s b u t d i a tas , dapa t k i t a l i h a t b a h w a 

i m t i i k m e l a k u k a n g u g a t a n d a l a m p e r b u a t a n m e l a n g g a r h u k u m h a m s d i p e u u l i i 

b e b e r a p a u n s u r . U n s u r - u n s u r t e r s e b u t a d a l a l i s e b a g a i b e r i k u t : 

a. P e r b u a t a n y a n g m e l a n g g a r h u k u m . 
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b . H a m s ada k e s a l a h a n . 

c. H a m s ada k e m g i a n y a n g d i t i m b u l k a n , 

d. A d a n y a h u b u n g a n c a u s a l a n t a r a p e r b u a t a n d a n k e m g i a n . 

A(/.a. Perbuatan Yang Melanggar Hukum 

P e n g e r t i a n p e r b u a t a n m e l a n g g a r h u k u m m e l i p u l i p e r b u a t a n d a l a m a r t i 

p o s i t i f d a n d a l a m a r t i n e g a t i f . P e r b u a t a n y a n g d i k a t a k a n b e r s i f a t p o s i t i f a d a l a h 

p e r b u a t a n y a n g b e r s i f a t " m e l a k u k a n a t a u b e r t i n d a k " , s e d a n g k a n s u a t u p e r b u a t a n 

d i k a t a k a n b e r s i f a t n e g a t i f a d a l a h p e r b u a t a n y a n g b e m p a s u a t u k e h a r u s a n . 

M e n u m t Wirjono Prodjodikoro, p e r b u a t a n a n e g a t i f m e l i p u t i h a l o r a n g 

y a n g d e n g a n b e r d i a m saja dapa t d i k a t a k a n m e l a n g g a r t i u k u m y a i t u d a l a m h a l 

o r a n g t e r s e b u t m e n u m t n y a h a m s b e r t i n d a k . ' ' 

W a l a u p u n p e r b u a t a n i t u n e g a t i f , n a m u n m e n u m t Wirjono Prodjodikoro 

d a p a t j u g a d i k a t a k a n a k t i p s epe r t i h a l n y a d i k a t a k a n b e l i a i i , p e r b u a t a n n e g a t i f y a n g 

d i m a k s u d i t u be r s i f a t " a k t i p " i n i h a m s d i a r t i k a n b a h w a o r a n g y a n g d i a m saja b a m 

dapa t a i K a t a k a n m e l a k u k a n p e r b u a t a n y a n g m e l a n g g a r h u k u m , k a l a u i a s a d a i 

b a l i w a l a d e n g a n b e r d i a m sa ja a d a l a h m e l a n g g a r h u k u m . ' ^ M a k a y a n g b e r g e r a k 

b i i k a n t u b u h n y a s e s e o r a n g i t u m e l a n k a n p i k i r a n d a n p e r a s a a n . 

S e d a n g k a n MA.IMoegni Djojodirdjo d a l a m b u k u n y a b e i j u d u t p e r b u a t a n 

m e l a n g g a r h u k u m , m e n g g u n a k a n i s t i l a h a k t i f d a n p a s i f h a l i n i dapa t d i l i h a t : 

K a l a u i a d e n g a n scnga ja m e l a k u k a n s e s u a t u p e r b u a t a n y a n g m e n i m b u l k a n 
k e r u g i a n pada o r a n g l a i n , j a d i sengaja m e l a k u k a n g e r a k a n m a k a n a i n p a k l a l i 
d e n g a n j e l a s s i f a t a k t i f i i y a d a r i i s t i l a h " m e l a n g g a r " t e r s ebu t . S e b a l i k i i y a 
k a l a u i a d e n g a n senga ja d i a m saja . s e d a n g k a n i a s u d a h m e n g e t a h u i b a h w a i a 
h a r u s m e l a k u k a n s e s u a t u p e r b u a t a n u n t u k t i d a k m e r u g i k a n o r a n g l a i n . A t a u 

MA. Moegni Djojodirdjo, Op Cit, hal 76 
"wirjono Prodjodikoro. Op. O/, hal. 8 
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d e n g a n p e r k a t a a n l a i n b i l a n i a n a i a e n g g a n m e l a k u k a n k e h a m s a n s u d a l i 
m e l a n g g a r s e s u a t u k e h a r u s a n , s e h i n g g a m e n i m b u l k a n k e r u g i a n t e r h a d a p 
o r a n g l a i n , m a k a ia t e l a h " m e l a n g g a r " t a n j i a m c n g g e r a k a n badan . I n i l a h s i f a t 
d a r i p a d a l a z i m n y a d i s e b u t " m e l a n g g a r " . ' " 

D e n g a n d e m i k i a n s e s e o r a n g o l e h s e s u a t u k c t e t a p a n d i w a j i b k a n u n t u k 

m e l a k u k a n s u a t u p e r b u a t a n t e r t e n t u a k a n t e t a p i t e r n y a t a o r a n g t e r s e b u t t i d a k 

m e l a k u k a n p e r b u a t a n i t u , m a k a k e a d a a n d e m i k i a n m a s u k p e r b u a t a n y a n g 

d i m a k s u d k a n d a l a m P a s a l 1 3 6 5 K U H Pe rda t a . 

P e n g e r t i a n p e r b u a t a n m e l a n g a r h u k u m s e b c l u m t a n g g a l 31 J a n u a r i 1 9 1 9 

d i t a f s i r k a n seca ra s e m p i t y a i t u m e l a n g g a r h u k u m m e m p a k a n s e k e d a r s u a t u 

p e r b u a t a n y a n g m e l a n g g a r h a k s u b j e k t i f o r a n g l a i n a t a u b e r t e n t a n g a n d e n g a n 

k e w a j i b a n h u k u m d a r i p e m b u a t s e n d i r i . J a d i p e r b u a t a n t e r sebu t h a r u s m e l a n g g a r 

h a k s u b j e k t i f o r a n g a t a u b e r t e n t a n g a n d e n g a n k e w a j i b a n h u k u m d a r i p e m b u a t 

s e n d i r i , y a n g te laJ i d i a t u r d i d a l a m u n d a n g - u n d a n g a t a u d e n g a n k a t a l a i n 

m e l a n g g a r h u k u m d i t a f s i r k a n sebaga i m e l a n g g a r u n d a n g - u n d a n g . H a l y a n g 

d e m i k i a n i n i k u r a n g m e m u a s k a n k a r e n a k u r a n g m e m e n u h i k c i n g i n a n m a s y a r a k a t , 

S c h u b u n g a n d e n g a n h a l t e r sebu t , m a k a t i m b u l s u a t u p a n d a n g a n b a m y a n g 

d i m a k s u d u n t u k m e n a m p u u g k e a d a a n y a i i g t i d a k m e m u a s k a n . P a n d a n g a n b a m i n i 

d e n g a n a d a n y a k e p u t u s a n Hoge Raacl t a n g g a l 13 j a n u a r i 1 9 1 9 , m a k a p e n g e r t i a n 

p e r b u a t a n m e l a n g g a r h u k u m i n i d i t a f s i r k a n seca ra l u a s , y a i t u s u a t u p e r b u a t a n a t a u 

t i d a k m e l a k u k a n s u a t u p e r b u a t a n y a n g m e n g u r a n g i h a k p i l i a k o r a n g l a i n . 

A p a b i l a p e n a f s i r a n lloge Raad i n i d i t e l a a h l e b i h l a n j u t , m a k a p e n g e r t i a n 

i n i m e n g a n d u n g b e b e r a p a k e s i m p u i a n , y a i t u : 

' ' M A Moegni Djojodirdjo, Op. Cil, hal 13 
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a. U n s u r p e r b u a t a n a t a u t i d a k m e l a k u k a n p e r b u a t a n y a n g m e n g u r a n g i h a k 
p i h a k a t a u b e r t e n t a n g a n d e n g a n k e w a j i b a n p r i b a d i m e n u r u t h u k u m dapa t 
d i t e m u k a n d a s a m y a d a l a m h u k u m p o s i t i f . 

b . U n s u r p e r b u a t a n y a n g m e l a n g g a r adat k e s o p a n a n y a n g b a i k a d a l a h s u a t u 
p e r b u a t a n y a n g b e i l e i i t a n g a n d e n g a n h u k u m t a t a - k e s o p a n a n . 

c. U n s u r p e r b u a t a n y a n g b e r t e n t a n g a n d e n g a n k e w a j i b a n b e r t i n d a k h a t i - h a t i , 
y a n g b e r l a k i i d a l a m m a s y a r a k a t k l i a l a y a k r a m a i t e r h a d a p p i h a k l a i n a t a u 

' m i l i k p i l i a k l a i n a d a l a l i p e r b u a t a n y a n g b e r t e n t a n g a n d e n g a n t i n d a k t a u d u k 
k e t e n t u a n - k e t e n t i t a n s a l i n g i n e n g l i o m i a t i , y a n g t e r j a d i p e d o m a n h i d u p d a n 
p e n g l i a y a t a n h i d u p d a i i m a s y a i a k a t d a l a m t a t a p e r g a u l a n s a t u s a m a l a i n . ' ' ' 

D e n g a n d e m i k i a n p u t u s a n Hoge Raad t e r s e b u t t e l a h m e r u b a h s e j a r a h 

h u k u m d i n e g e r i B e l a n d a , k a r e n a i n t e t p r e t a s i d a r i P a s a l 1 4 0 1 B W B e l a n d a i t u o l e h 

Hoge Raad d i b e r i k a n p e n g e r t i a n seca ra l u a s . D e n g a n p u t u s a n i t u k e w a j i b a n y a n g 

d a h u l u t e r l e t a k d i b i d a n g m o r a l t e l a l i d i m a s u k a n k e d a l a m l i n g k u n g a n h u k u m . 

Ad.b. Hams Ada Kesalahan 

S u a t u p e r b u a t a n m e l a n g g a r h u k u m h a r u s a d a k e s a l a h a n , d a n k e s a l a h a n i t u 

h a m s d i b u k t i k a n u n t u k m e n u n t u t g a n t i - k e m g i a n . D a l a m s u a t u p e r b u a t a n 

m e l a n g g a r h u k u m t e l a h d i t e n t u k a n a d a n y a s u a t u h u b u n g a n sebab a k i b a t a n t a r a 

p e r b u a t a n d i s a l u p i l i a k d e n g a n a k i b a t y a n g l a i n t i m b u l d a r i p e r b u a t a n t e r s e b u t d i 

l a i n p i h a k . M a k a t i m b u l s u a t u p e r s a m a a n a p a k a h d i s e b a b k a n p e r b u a t a n t e r s e b u t 

d a p a t d i p e r t a n g g u n g j a w a b k a n k e p a d a p e l a k u n y a a t a u t i d a k . 

M a s a l a l i k e s a l a h a n i n i m e r u p a k a n s u a t u h u b u n g a n k e r o h a n i a n a n t a r a 

p i k i r a n d a n p e r a s a a n d a r i p e l a k u atas p e r b u a t a n m e l a n g g a r h u k u m d i s a t u p i h a k 

d e n g a n m e m s a k a t a u m e l a n g g a r d a r i k e p e n t i n g a n d i l a i n p i h a k . K a l a u s e s e o r a n g 

p a d a w a k t u m e l a k u k a n p e r b u a t a n m e l a n g g a r h u k u m m e n y a d a r i a t a u t a h u b e t u l 

b a l i w a p e r b u a t a n i t u p u n a k a n m e n i m b u l k a n s u a t u p e l a n g g a r a n t e r h a d a p s u a t u 

'''Achmad Ichsan, i 9 9 7 . Hukum Perdala LB, Pembimbing Masa, Jakarta, hal. 2 5 3 
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k e p e n t i n g a n t e r t e n t u , m a k a dapa t d i k a t a k a n b a l i w a p e l a k u t e r s e b u t .dapat 

d i p e r t a n g g u n g j a w a b k a n t e r h a d a p p e r b u a t a n t e r sebu t . 

P e n g e r t i a n k e s a l a h a n d a l a m p e r b u a t a n m e l a n g g a r h u k i i m m e n u r u t P a s a l 

1 3 6 5 K U H P e r d a t a dapa t d i t a f s i r k a n secara l u a s , y a i t u m e l i p u t i k e s e n g a j a a n d a n 

b e r k u r a n g h a t i - h a t i . t e t a p i p a s a l t e r s ebu t t i d a k m e n g a d a k a n k e d u a n y a , m e l a i n k a n 

h a n y a m e n g a t a k a n b a h w a h a r u s ada k e s a l a h a n d i p i h a k p e l a k u p e r b u a t a n 

m e l a n g g a r h u k n m a g a r p e m b u a t dapat d i p e r t a n g g u n g j a w a b k a n a t a u d i w a j i b k a n 

u n t u k m e m b a y a r g a n t i - k e r u g i a n . 

B e r h u b u n g a n d e n g a n h a l i n i , m e n u r u t Wirjono Prodjodikoro d a l a m 

K U H P e r d a t a t i d a k p e r l u d i h i r a u k a n , a p a k a h a d a k e s e n g a j a a n d a n b e r k u r a n g h a t i -

h a t i . ' ^ K a r e n a k e d u a n y a a m e r u p a k a n u n s u r y a n g d i m a k s u d k d n d a l a m P a s a l 1 3 6 5 

K U H P e r d a t a . 

S e h u b u n g a n d e n g a n p e r l u n y a m e n e m u k a n u n s u r k e s a l a h a n d a l a m 

p e r b u a t a n m e l a n g g a r h u k u m , p a d a u m u m n y a dapa t d i t e r i m a s u a t u a n g g a p a n 

b a h w a d e n g a n m e l a k u k a n p e r b u a t a n m e l a n g g a r h u k u m o r a n g s u d a h m e n g e t a h u i 

a k a n a k i b a t d a r i p e r b u a t a n n y a t e r sebu t , ' ^ d e n g a n d e m i k i a n s e s i m g g u h n y a a s e t i ap 

p e r b u a t a n m e l a n g g a r h u k u m p a s t i m e n g a n d u n g d i d a l a m n y a u n s u r k e s a l a h a n . 

W a l a u d e m i k i a n k e n y a t a a n h u k u m m e n u n j u k k a n b a h w a a d a saa t -saa t k e a d a a n -

k e a d a a n t e r t e n t u y a n g m e n y e b a b k a n s e s e o r a n g t i d a k dapa t d i p e r t a n g g u n g 

j a w a b k a n a tas t i n d a k a m i y a , m e s k i p u n t i n d a k a n t e r s e b u t s eca ra o b j e k t i f a d a l a h 

s u a t u t i n d a k a n y a n g t e r m a s u k d a l a m p e r b u a t a n m e l a n g g a r h u k u m . m i s a l n y a 

^HhiJ, hat. 30 
"'Gimavvan Wijaya Dan Karlini Muljadi, 2008, Penkalan Yang Lahir Dan Undang-

undang, Raja Grafrndo Persada, Jakarta, hal. 139 
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s e o r a n g a n a k y a n g t e r g a n g g u j i w a n y a y a n g t e l a h m e n g e m u d i k a n m o b i l m i l i k 

o r a n g l a i n y a n g m e n y e b a b k a n k e m g i a n p a d a m o b i l t e r s e b u t . 

M e n u r u t A c l u n a d I c h s a n u i i t i i k m e n e n t u k a n s e s e o r a n g b e r a s a l a l i a t a u t i d a k 

a k a n p e r b u a t a n m e l a n g g a r h u k u m a d a l a h m e r u p a k a n p e r s o a l a n d e l i k . 

U n t u k i t u ada bebe rapa t e o r i y a n g dapa t d i l i h a t a d a l a h : 

1 . K e s a l a h a n d a l a m a r t i o b j e k t i f {objecUeve schuld), 

2 . K e a l a h a n d a l a m a r t i s u b j e k t i f {subjektieve schuld)^^ 

Ad. 1. Kesalahan dalam arti objektif 

S e s e o r a n g d i a n g g a p m e l a k u k a n k e s a l a h a n d a l a m a r t i o b j e k t i f , a p a b i l a i a 

b e r t i n d a k l a i n d a r i p a d a s e h a n i s n y a d i l a k u k a n o l e h o r a n g - o r a n g l a i n d a l a m 

k e a d a a n i t u d a l a m p e r g a u l a n m a s y a r a k a t . U k u r a n o b j e k t i f i n i u d a k d a l a m a r t i 

u m u m , a k a n t e t a p i m e n u r u t k e a d a a n l i n g k u n g a n d a l a m m a s y a r a k a t d i m a n a o r a n g 

t e r s e b u t b e r a d a d a l a m a r t i a p a k a h t i n d a k a n y a n g d i l a k u k a n dapa t d i a n g g a p 

s e b a g a i m a n a t i n d a k a n y a n g d i l a k u k a n o l e h o r a n g n o r m a l d a l a m k e a d a a n i t u d i 

l i n g k u n g a n m a s y a r a k a t y a n g u e r s a n g k u t a n . 

Ad.2. Kesalahan dalam arti subjektif 

K e s a l a h a n d a l a m a r t i s u b j e k t i f , i n i d i l i h a t k e p a d a o r a n g y a n g m e l a k u k a n 

p e r b u a t a n m e l a n g g a r h u k u m i t u , a p a k a h o r a n g i t u m e n u m t h u k u m dapa t 

d i p e r t a n g g u n g j a w a b k a n a t a u t i d a k . U n t u k m e n e n t u k a n dapa t d i p e r t a n g g u n g 

j a w a b k a n a d a l a h m e l i h a t k e p a d a p s i k h i s d a r i o r a n g t e r s e b u t a p a k a h n o r m a l a t a u 

t i d a k . K a r e n a o r a n g t a l u i apa y a n g d i l a k u k a n , t i d a k d i w a j i b k a n m e m b a y a r g a n t i 

k e r u g i a n . M i s a l n y a a n a k k e c i l a t a u o r a n g g i l a . A k a n t e t a p i h a l dapa t 

"Achmad Ichsan. Op. Cii. hal 2.S4 
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d i p e r t a n g g u n g j a w a b k a n b a g i m e r e k a y a n g m a s i h d a l a m k e a d a a n p e n g a w a s a n . 

P e r t a n g g u n g j a w a b a n i n i m e m p a k a n p e r t a n g g n n g j a w a b a n t i d a k l a n g s u n g d a r i 

s e s e o r a n g k a r e n a s a l a l m y a o r a n g - o r a n g b e r a d a d a l a m p e n g a w a s a n , s e l i i n g g a 

m e n i m b u l k a n k e m g i a n b a g i o r a n g I a i n . H a l i n i d a p a t d i l i h a t d a l a m P a s a l 1 3 6 5 

K U H P e r d a t a y a n g m e n e n m k a n sebagai b e r i k u t : " s e s e o r a n g t i d a k saja 

b e r t a n g g u n g j a w a b u n t u k k e m g i a n y a n g d i s e b a b k a n k a r e n a p e r b u a t a n n y a s e n d i r i , 

t e t a p i j u g a u n t u k k e m g i a n y a n g d i s e b a b k a n k a r e n a p e r b u a t a n o r a n g - o r a n g o l e h 

b a r a n g - b a r a n g n y a y a n g b e r a d a d i b a w a h p e n g a w a s a n . 

A d a k a l a n y a s u a t u k e a d a a n t e r t e n t u dapa t m e n i a d a k a n p a d a u n s u r 

k e s a l a h a n , a d a l a h d a l a m h a l p e m b u a t m e m a k s a . M i s a l n y a , d a l a m k e a d a a n b a h a y a 

m e m s a k j e n d e l a t e t a n g g a u n t u k m e l o l o s k a n d i r i d a r i k e b a k a r a n . 

J a d i s e s e o r a n g y a n g m e l a k u k a n p e r b u a t a n m e l a n g g a r h u k u m k a r e n a 

k e s a l a h a n , b a i k d i s e n g a j a a t a p u n k u r a n g h a t i - h a t i d a n i a t i d a k d a l a m k e a d a a n 

m e r n a k s a a t a u dapa t m e n y a d a r i n i l a i d a r i p a d a p e r b u a t a n y a n g m e n i m b u l k a n 

k e m g i a n k e p a d a p i l i a k l a i n , m a k a l a w a j i b m e m b a y a r g a n t i k e m g i a n . S e d a n g k a n 

k a l a u s e s e o r a n g k a r e n a k e s a i a h a n n y a m e n i m b u l k a n k e r u g i a n k e p a d a p i h a k l a i n , 

t e t a p i i a d a l a m k e a d a a n m e m a k s a a t a u dapat m e n y a d a r i n i l a i d a r i p e r b u a t a n y a n g 

b e r a r t i i a t i d a k dapa t d i p e r t a n g g u n g j a w a b k a n , m a k a t i d a k w a j i b i a m e n d a p a t g a n t i 

k e r u g i a n . 

Ad, c. Harus Ada Kerugian Yang Ditimbulkan 

D a l a m u n s u r p e r b u a t a n m e l a n g g a r h u k u m d i t e n t u k a n b a h w a p e r b u a t a n 

m e l a n g g a r h u k u m i t u m c m e n u l i i s y a r a t k e r u g i a n p a d a p i l i a k t a i n . P e r b u a t a n 

m e l a n g g a r h u k u m d i l a k u k a n o l e h s e s e o r a n g d a r i o r a n g l a i n m e r u p a k a n s u a t u 
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p e l a n g g a r a n t e rhadap k e p e n t i n g a n t e r t e n t u d a r i s e s e o r a n g . Pada u n u i i n n y a 

p e r b u a t a n m e l a n g g a r h u k u m i t u s e l a l u m e n i m b u l k a n k e m g i a n p a d a p i h a k I a i n d a n 

k e m g i a n i t u t i d a k m u n g k i n b e r s i f a t niatend, t e t a p i j u g a m e n i m b u l k a n k e m g i a n 

y a n g b e r s i f a t immateriil. 

D e n g a n k a t a l a i n t i a p p e r b u a t a n m e l a n g g a r h u k u m t i d a k m e n g a k i b a t k a n 

k e m g i a n materiil sa ja , t e t a p i j u g a dapa t m e n y e b a b k a n k e m g i a n i m m a t e r i a l ( m o r i l ) 

y a n g t i d a k dapa t d i n i l a i d e n g a n u a n g . 

K a l a u k i t a b e r b i c a r a t e n t a n g k e m g i a n y a n g p e r t a m a k i t a j u g a i n g a t a d a l a h 

k e m g i a n materiil. K a l a u s e s e o r a n g k a r e n a p e r h u a t a n m e l a n g g a r h u k u m d a r i p i h a k 

p i h a k l a i n n y a . m a k a m e n d e r i t a k e m g i a n m a t e r i i l pada u m u m n y a b e m p a k e m g i a n 

h a r t a k e k a y a a n , m i s a l n y a p e m s a k a n a t a u m e n g h a n c i i r k a n b a r a n g - b a r a n g y a n g 

y a n g h a m s d i p e r b a i k i . L a i n h a l n y a d e n g a n j i k a s e s e o r a n g m e l a k u k a n p e r b u a t a n 

m e l a n g g a r h u k u m y a n g d a p a t m e n i m b u l k a n k e m g i a n i m m a t e r i a l , m a k a k e m g i a n 

y a n g a k a n m e n i m b u l k a n h a l t e r s e b u t s u k a r d i n i l a i d e n g a n u a n g . M i s a l n y a b e m p a 

p e n g l i i n a a n d i m i i k a u m u m s e h i n g g a o r a n g y a n g d i h i n a i t u m e r a s a t u n m 

d e r a j a t n y a , H a l i n i d a l a P a s a l 1 3 6 5 K U H P e r d a t a m e m i m g k i n k a n b e r a d a n y a 

t u n t u t a n p e n g g a n t i a n k e m g i a n seca ra m a t e r i i l o l e h k o r b a n , d i s a m p i n g l u n t u t a n 

p e r b a i k a n n a m a o r a n g y a n g d i h i n a , pasa l i n i j u g a dapa t m e m b e r i k a n p e t u n j u k 

y a n g sanga t r e l a t i f , a d a l a h d i m a n a h a k i m d a l a m m e m e r i k s a p e r k a r a t e r s e b u t 

u n t u k m c n e n t u k a n p e n g g a n t i a n k e m g i a n y a n g h a m s d i b a y a r t e r g a n t u n g p a d a 

b e r a t d a n r i n g a m i y a p e n g l i i n a a n y a n g d i l a k u k a n k e p a d a k e d u d u k a n s e r t a 

k e y a k i u a n k e d u a b e l a h p i l i a k . D i m a n a t i n g k a t t e r k a l u r t e r g a n t u n g k e p a d a l i a k i m 

y a n g m e m e r i k s a p e r k a r a t e r s e b u t . 
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Add Adanya h u b u n g a n causal a n t a r a perbuatan melanggar h u k u m dengan 

k e r u g i a n , 

B e r d a s a r k a n p a s a l 1 3 6 5 K U H P e r d a t a b a h w a k e r u g i a n y a n g d i d e r i t a 

s e s e o r a n g k a r e n a p e r b u a t a n m e l a n g g a r h u k u m h a r u s m e r u p a k a n a k i b a t p e r b u a t a n 

m e l a n g g a r h u k u m t e r s e b u t , m a k a u n t u k m e m b u k t i k a n f a k t o r - f a k t o r y a n g 

m e r u p a k a n s u a t u a k i b a t y a n g b e r h u b u n g a n d e n g a n p e r b u a t a n m e l a n g g a r h u k u m 

y a n g d i l a k u k a n s e s e o r a n g . P e r l u j u g a d i k e t a h u i b a h w a p e r s o a l a n c a u s a l i t a s i n i 

t i d a k d i a t u r d a l a m u n d a n g - u n d a n g , s e h i n g g a p e r s o a l a n t e r s e b u t p e n y e l e s a i a n y a 

d i u s a h a k a n o l e h i l m u p e n m g e t a h u a n h u k u m . U n t u k j e l a s n y a a d a s e b u a h c o n t o h 

s e b a g a i b e r i k u t : A m e m u k u l B , k a r e n a n y a B m e n d a p a t l u k a p a d a k u l i t n y a y a n g 

m e r u p a k a n l u k a ringan s a j a , l u k a m a n a u m u m n y a t i d a k m e n g a k i b a t k a n m a t i n y a 

B , t e t a p i B m e m b u t u h k a n p e r t o l o n g a n p a d a d o k t e r , d i m a n a B b e r j a l a n k a k i 

m e n u j u r u m a h s a k i t , t e t a p i m a l a n g n a s i b B k a r e n a d i t e n g a h p e i j a l a n a n B 

d i l a n g g a r m o b i l C y a n g m e n i m b u l k a n l u k a b e r a t s e h i n g g a m e n y e b a b k a n B m a t i 

s e k e t i k a . D i d a l a m m e n e l a a h m a s a l a h h u b u n g a n s e b a b a k i b a t i n i a d a d u a t e o r i , 

y a k n i : ' * 

1. T e o r i Condition Sine Qua Non d a r i V a n Buri, t e o r i i n i m e n y a t a k a n b a h w a 

s u a t u h a l i t u t i d a k a k a n t e r j a d i j i k a s e b a b i t u t i d a k a d a , d e n g a n a d a n y a 

t e o r i i n i m e n g e n a i b a n y a k d a r i s a t u a k i b a t . 

2. T e o r i Adequate Veroorzaking d a r i V a n K r i s t e o r i i n i m e n y a t a k a n b a h w a 

s u a t u h a l b a r u d a p a t d i n a m a k a n s e b a b d a r i s u a t u a k i b a t , a p a b i l a m e n u r u t 

W i r j o n o p r o d j o d i k o r o , O P . G t , h a l . 2 3 
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p e n g a l a m a n m a n u s i a dapa t d i k i r a - k i r a k a n l e b i h d a h u l u , b a h w a sebab i t u 

a k a n d i k u t i o l e h a k i b a t i t u . 

M e n u m t t e o r i i n i d a l a m h a l a d a n y a s u a t u a k i b a t y a n g d i t i m b u l k a n o l e h 

b e b e r a p a sebab-sebab l a n g s u n g y a n g dapa t d i p e r t a n g g u n g j a w a b k a n 

k e p a d a m e r e k a y a n g t e l a h m e l a k u k a n p e r b u a t a n m e l a n g g a r h u k u m . 

D a r i k e d u a t e o r i d i a tas , a p a b i l a d i k a i t k a n k e d a l a m K U H P e r d a t a seca ra 

t egas t i d a k m e n g a t i u " t e o r i t e r s e b u t . 

S e l a n j u t n y a m e n u m t W i r j o n o P r o d j o d i k o r o , m a k a h a k i m d i I n d o n e s i a 

t i d a k ada i k a t a n y a n g m e m a k s a u n t u k m e n u m t i s a l a h s a t u t e o r i p e r s e b a b a n d i a tas 

g u n a m e n e n t u k a n s i a p a y a n g d a p a t d i p e r t a n g i i n g j a w a b k a n . 

B i l a m a n a k i t a l i h a t k a s u s d e n g a n m e n g g u n a k a n t e o r i 'Tondtto Sine Qua 

Non''' d a r i V a n B u r i , m a k a y a n g m e n j a d i p e n y e b a b k e m a t i a n B a d a l a h s e m u a 

f a k t o r y a n g m e n i m b u l k a n a k i b a t , T e t a p i t e o r i i n i d i a n g g a p k u r a n g m e m u a s k a n , 

k a r e n a t e r l a l u m e m p e r l u a s t a n g g u n g j a w a b o r a n g y a n g s e m e s t i n y a t i d a k dapa t 

d i p e r t a n g g u n g j a w a b k a n . B e r h u b u n g k a r e n a t e r l a l u l u a s t a n g g i u i g j a w a b t e r h a d a p 

s u a t u a k i b a t , m a k a t o m b u l t e o r i 'Adequate Veroorzaking" dari V a n K r i s s . M e n u r u t 

t e o r i i n i y a n g m e n j a d i p e n y e b a b d a r i s u a t u a k i b a t a d a l a h f a k t o r - f a k t o r y a n g 

m e n u m t k e a d a a n n y a p a l i n g m u d a h m e n i m b u l k a n a k i b a t . 

J a d i t i d a k s e m u a f a k t o r y a n g m e n i m b u l k a n a k i b a t d i a n g g a p s e b a g a i 

p e n y e b a b a d a n y a s u a t u a k i b a t , s e h i n g g a t e o r i i n i m e n c o b a m e m p e r b a i k i t e o r i 

''Conditio Sine Qua Non", y a i t u d e n g a n b e n i s a h a m e m p e r s e m p i t p e n g e r t i a n , 

sebab t c r b a i a s f a k t o r y a n g m e n i m b u l k a n sebab d a r i s u a t u a k i b a t . 
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D e n g a n d e m i k i a n f a c t o r - f a k t o r y a n g t i d a k m e m e n u h i p e r s y a r a t a n i t u 

m e s k i p i m m e n i m b u l k a n a k i b a t , t i d a k d i a n g g a p s e b a g a i s e b a b . J a d i m e n u r u t t e o r i 

i n i y a n g d i a n g g a p s e b a g a i p e n y e b e b k e m a t i a n B a d a l a h d i l a n g a r C , i t u k a r e n a 

f a c t o r i n i l a h y a n g m e r u p a k a n a k i b a t d a r i p e r b u a t a n y a n g l a y a k a k a n t i m b u l s e 

h i n g g a h a n y a C y a n g d a p a t d i p e r t a n g g u n g j a w a b k a n . 

M e n u r u t p e n u l i s , k i r a n y a l e b i h t e p a t m e n g a n g g a p t e o r i d a l a m p e r b u a t a n m e l a n g 

g a r h u k u m , j i k a p e r b u a t a n t e r s e b u t m e r u p a k a n a k i b a t y a n g d a p a t d i h a r a p k a n a k a n 

t i m b u l d a r i p e r b u a t a n t e r s e b u t , d a n k i r a n y a a k i b a t i t u m e n u r u t p e n g a l a m a n s e -

l a y a k n y a s u d a h d i b a y a n g k a n . 

D a l a m t e o r i 'Adequate Veroorzaking" t e r d a p a t h u b u n g a n k a u s a l d i d a l a m 

p e r b u t a n m e l a n g g a r h u k u m , j i k a k e r u g i a n i t u m e r u p a k a n a k i b a t d a r i p e r b u a t a n 

y a n g m e n u r u t p e n g a l a m a n s e c a r a l a y a k t i m b u l . H a l i n i d a p a t d i l i h a t s e s e o r a n g 

m e n d e r i t a m e s k i p u n d i l a k u k a n s e c a r a s u k a r e l a , s e b a g a i s ^ l a h s a t u c o n t o h : 

D a l a m s u a t u s u r a t k a b a r t e l a h m e m b e r i t a k a n b a h w a h a r g a s a h a m - s a h a m 
a k a n m e n u r u n . K a r e n a h a l t e r s e b u t , s e o r a n g p e m e g a n g s a h a m a k a n m e -
n u r u n n i l a i n y a , l a l u i a m e n j u a l s a h a m - s a h a m d e n g a n n i l a i t i d a k s e i m b a n g . 
K e m u d i a n t e r n y a t a b a h w a b e r i t a t e r s e b u t t i d a k b e n a r . P e m e g a n g s a h a m 
t l a h m e n d e r i t a k e r u g i a n d e n g a n m e n u n t u t g a n t i k e r u g i a n d a r i s u r a t k a b a r 
t e r s e b u t , d e n g a n a l a s a n b a h w a p e n j u a l s a h a m i t u a t a s k e m a u a n s e n d i r i d a r i 
p e m e g a n g s a h a m , s e d a n g k a n b e r i t a y a n g t i d a k m e n g u n t u n g k a n i t u t i d a k 
a d a h u b u n g a n k a u s a l d e n g a n k e r u g i a n y a n g d i d e r i t a p a d a d i r i k o r b a n . ' ^ 

Hoge Raad m e n g a n g g a p a n t a r a b e r i t a t e r s e b u t d e n g a n k e r u g i a n p e m e g a n g 
s a h a m 

t a d i a d a h u b u n g a n k a u s a l , d i k a r e n a k a n t a n p a a d a n y a b e r i t a s a h a m . 

R S e t i a w a n , Op. Cit, h a l . 88 
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p e m e g a n g s a h a m t i d a k m u n g k i n m e n j u a l s a h a m n y a , m e s k i p u n d i l a k u k a n a tas 

k e m a u a n s e n d i r i . 

C. Macam-macam Kerugian 

Y a n g d i m a k s u d d e n g a n k e r u g i a n d a l a m P a s a l 1 3 6 5 K U H P e r d a t a a d a l a h 

k e r u g i a n y a n g d i t i m b u l k a n d a l a m p e r b u a t a n m e l a n g g a r h u k u m . s epe r t i t e l a h 

d i j e l a s k a n b a h w a p e r b u a t a n m e l a n g g a r h u k u m dapa t m e n i m b u l k a n k e r u g i a n y a n g 

b e r s i f a t m a t e r i i l d a n k e r u g i a n y a n g b e r s i f a t i m m a t e r i a l . U n t u k l e b i h . j e l a s n y a 

b e r i k u t i n i a k a n d i u r a i k a n m e n g e n a i k e r u g i a n y a n g d i m a k s u d . 

1. Kerugian Materiil 

s e p e r t i t e l a h d i u r a i k a n d i a tas b a h w a , s e b a g i a n d a r i a k i b a t p e r b u a t a n 

m e l a n g g a r h u k u m t e r s e b u t dapa t m e n i m b u l k a n k e r u g i a n b a g i p i h a k l a i n . K e r u g i a n 

m a t e r i i l i n i m e r u p a k a n k e r u g i a n h a r t a b e n d a a t a u h a r t a k e k a y a a n b a g i s e s e o r a n g . 

K e m g i a n i n i dapa t b e m p a p e m s a k a n b a r a n g - b a r a n g m i l i k s e s e o r a n a g m e n j a d i 

b e r k u r a n g sebaga i a k i b a t s u a t u p e n i p u a n a t a u s e b a g i a n a k i b a i s u a t u p e n g g e l a p a n . 

S e m u a k e r u g i a n t e r s e b u t dapa t d i h i t u n g j u m l a l i n y a . J a d i y a n g d i m a k s u d d e n g a n 

k e m g i a n m e t e r i i l y a i t u k e m g i a n y a n g dapa t d i n i l a i d e n g a n u a n g , d a n j u m l a h n y a 

dapa t d i p e r k i r a k a n . 

2 . Kemgian Immateriil 

P e r b u a t a n m e l a n g g a r h u k u m dapa t j u g a m e n i m b u l k a n k e m g i a n 

i m m a t e r i a l . K e m g i a n y a n g b e r s i f a t i t i i t i d a k t e r l e t a k d a l a m h a r t a k e k a y a a n 

s e s e o r a n g . P a d a k e r u g i a n t e r sebu t m u n g k i n b e r u p a t i m b u h i y a r a s a s a k i t h a t i . 
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b e r k u r a n g n y a k e s e n a n g a n h i d u p , k e h i l a n g a n a k i b a t k e s e n a n g a n k e h i d u p a n 

j a s m a n i a h . 

K e r u g i a n y a n g d i d e r i t a s e s e o r a n g m e n g e n a i t u b u h n y a a t a u j i w a s e s e o r a n g 

dapa t b e r u p a l u k a - l u k a a t a u c a c a t n y a s e s e o r a n g a d a l a h m e r u p a k a n k e r u g i a n 

i m m a t e r i a l . D e n g a n ha t d e m i k i a n k e r u g i a n y a n g d i d e r i t a k a r e n a p e r a s a a n 

d i r e n d a h k a n k e h o n n a t a n s e s e o r a n g , d i k a r e n a k a n p i h a k l a i n m e n g h i n a n a m a b a i k 

s eca ra l i s a n a t a u p u n seca ra t u l i s a n y a n g m e n g a k i b a t k a n h a r g a d i r i o r a n g d i l i i u a i t u 

m e r o s o t d i m a t a k h a l a y a k r a m a i . D i s a m p i n g i t u d i l a k u k a n o l e h t e r h a d a p o r a n g 

l a i n d a l a m m e n i k m a t i h a k m i l i k , d a n i n i t i d a k b e r u p a p e r u s a k a n , t e t a p i m e r u p a k a n 

p e n g h a l a n g o r a n g I a i n u n t u k m e n g e c a p k e n i k m a t a n secara bebas. H a l i n i d a p a t 

d i l i h a t p a d a k e t e n t u a n p u t u s a n H o g e R a a d t a n g g a l 2 9 J a n u a r i 1927 .^" M i s a l n y a 

d a l a m k a s u s d i b a w a h i n i : K o t a p r a j a T i b u r g d i h u k u m m e m b a y a r g a n t i k e r u g i a n 

k e p a d a p e m i l i k r u m a h y a n g b e r a d a d i p i n g g i r k a l i V o o r s t c S t r o o m , h a l i n i k a r e n a 

p e n g o t o r a n o l e h K o t a p r a j a T i m b u r g m e n i m b u l k a n b a u b u s u k pada p e m i l i k n i m a h . 

P e r s o a l a n b u k a n b e r k u r a n g h a r g a s e w a n i m a h . H o g e R a a d i n e n g h u k u m K o t a p r a j a 

u n t u k m e m b a y a r g a n t i k e r u g i a n a tas dasa r p e r t i m b a n g a n n y a t e r m u a t d a l a m 

p e n g e r t i a n p e r b u a t a n m e l a n g g a r h u k u m , d a i m a n a p e r b u a t a n y a n g d i t i m b u l k a n 

t e r s e b u t m e n g a k i b a t k a n k e l a l a i a n d a n h i l a n g n y a k e n i k m a t a n a tas m i l i k o r a n g 

l a i n . D a l a m h a l i n i p e m i l i k r u m a h t e r s e b u t k c l i i l a n g a n h a k m e n d a p a t k a n 

k e n i k m a t a n i t u . ^ ' D i s i n i H o g e R a a d b e r p e n d a p a t b a h w a k e r u g i a n i m m a t e r i a l 

d i d e r i t a p e m i l i k l u m a h , w a j i b d i b e r i k a n g a n t i k e m g i a n o l e h K o t a p r a j a , U o n t o h 

™AB. Lubis,Op. C//,hal, 27 
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l a i n dapa t d i l i h a t p u t u s a n H o g e R a a d t a n g g a l 3 1 D e s e m b e r 1 9 3 7 . P e n g h u n i d a n 

s e b u a h r u m a h y a n g t e r l e t a k b e r d e k a t a n d e n g a n b a l a i p e r t e m u a n m a h a s i s w a d i 

k o t a U t r e c h t . D i m a n a m a h a s i s w a t e r s e b u t l i a m p i r s e t i ap m a l a m m e n g a d a k a n 

p e s t a , s e h i n g a p e m i l i k r u m a h d a n s e l u r u h k e l u a r g a n y a i t u t i d a k dapa t t i d u r 

n y e n y a k / t e n t e r a m . A t a s d a s a r k e k u r a n g a n k e n i k m a t a n y a n g d i s e b a b k a n p e r b u a t a n 

m e l a n g g a r h u k u m , p e m i l i k r u m a h m e n u n t u t g a n t i k e r u g i a n . J a d i H o g e R a a d 

m e n g a n g g a p t u n t u t a n g a n t i m g i p e m i l i k m m a l i t e r s e b u t a tas dasar k e h i l a n g a n 

k e n i k m a t a n dapa t d i k a b u l k a n . 

D.Pertanggungjawaban Atas Perbuatan Melanggar Hukum Oranga Lain 

S e p e r t i t e l a h d i s e b u t k a n , i m d a n g - u n d a n g m e m i n g k i n k a n d i p e r t a n g g u n g 

j a w a b k a n y a p i h a k a t a u o r a n g l a i n a tas s u a t u p e r b u a t a n m e i a w a n h u k u m y a n g 

d i l a k u k a n o l e h o r a n g a t a u p a i h a k l a i n . D e n g a n m m u s a n u m u m , P a s a l 1 3 6 7 a y a t 

( 1 ) K U H P e r d a t a m e n e n t u k a n b a h w a : " S e s e o r a n g t i d a k sa ja b e r t a n g g u n g j a w a b 

u n t u k k e m g i a n y a n g d i s e b a b k a n k a r e n a p e r b u a t a n n y a s e n d i r i , t e t a p i j u g a a tas 

k e r u g i a n y a n g d i s e b a b k a n k a r e n a p e r b u a t a n o r a n g - o r a n g y a n g m e n j a d i 

t a n g g u n g a n n y a , a t a u d i s e b a b k a n o l e h b a r a n g - b a r a n g y a n g b e r a d a d i b a w a h 

p e n g a w a s a n n y a " . 

R u m u s a n y a n g d i b e r i k a n d a l a m P a s a l 1 3 6 7 a y a t ( 1 ) K U H P e r d a t a t e r s e b u t 

m e m p e r l i h a t k a n k e p a d a k i t a b a h w a u n d a n g - u n d a n g m a s i h t c t a p m e m p c r t a h a n k a n 

t i g a u n s u i " y a n g m e n j a d i dasar b e r l a k u i i y a a s u a t u p e r b u a t a n m e l a n g g a r h u k u m 

MA. Moegni Djojodirjo, Op. CM, hal, A\ 
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h u b i m y a n g d i s e b u t k a n d a l a m P a s a l 1 3 6 5 K U H P e r d a t a d a n P a s a l 1 3 6 6 K U H 

P e r d a t a , y a i t u : 

1 . a d a n y a p e r b u a t a n m e l a n g g a r h u k u m , 

2 . p e r b u a t a n m e l a n g g a r h u k u m t e r s e b u t t e l a h m e n e r b i t k a n k e r u g i a n p a d a 

o r a n g a t a u p i h a k l a i n , 

3 . a d a n y a k e s a l a h a n , k e l a l a i a n a t a u k e k u r a n g h a t i - h a t i a n . 

B e i b e d a d a r i k e t e n t u a n P a s a l 1 3 6 5 K U H P e r d a t a d a n P a s a l 1 3 6 6 K U H 

P e r d a t a , d i m a n a u n s u r p e r b u a t a n m e l a n g g a r h u k u m d a n u n s u r k e s a l a h a n h a r u s 

t e r l e t a k p a d a d i r i o r a n g y a n g m e l a k u k a n p e r b u a t a n m e l a n g g a r h u k u m a g a r o r a n g 

t e r s e b u t d a p a t d i p e r t a n g g u n g j a w a b k a n secara pe rda t a . D a l a m P a s a l 1 3 6 7 a y a t ( 1 ) 

K U H P e r d a t a , u n s u r p e r b u a t a n m e l a n g g a r h u k u m d a n u n s u r k e s a l a l i a n t i d a k 

b e r a d a p a d a s a t u p i h a k . M e n u r u t r u m u s a n P a s a l 1 3 6 7 aya t ( 1 ) K U H P e r d a t a , 

u n s u r p e r b u a t a n m e l a n g g a r h u k u m te tap h a r u s ada pada d i r i o r a n g y a n g 

m e l a k u k a n p e r b u a t a n t e r s e b u t , t e t a p i u n s u r k e s a l a h a n h a m s a d a p a d a p i h a k y a n g 

h a m s b e r t a i i g g i m g j a w a b t e r s e b u t ( y a i t u o r a n g t u a . w a l i , g u m s e k o l a l i , p e n g e i o l a 

t e m p a t p e m a g a n g a n , m a j i k a n d a n la.stgever). 

S e l a n j u t n y a j i k a d i p e r h a t i k a n k e t n t u a n P a s a l 1 3 6 7 a y a t ( 5 ) K U H P e r d a t a 

y a n g m e n y a t a k a n : " T a n g g u n g j a w a b y a n g d i s e b u t k a n d i a tas b e r a k l i i r , j i k a o r a n g 

t u a , w a l i - w a l i , g u r u - g u r u s e k o l a h d a n k e p a l a - k e p a l a t u k a n g i t u m e m b u k t i k a n 

b a h w a m e r e k a t i d a k dapa t m e n c e g a h p e r b u a t a n u n t u k m a n a m e r e k a s e h a m s n y a 

b e r t a j i g g i i n g j a w a b i t u " . 

D a r i b i m y i P a s a l 1 3 6 7 a y a t ( 5 ) K U H P e r d a t a t e r s ebu t m e n u n j u k k a n p a d a 
k i t a s e m u a b a h w a t e r h a d a p o r a n g t u a , w a l i , g u r u s e k o l a l i , d a n p e n g e l o l a 
t e m p a t p e m a g a n g a n , u n d a n g - u n d a n g m e m b e r i k a n a l a s a n p e m a a f , y a n g 
m e n g h a p i i s k a i i u n s u r k e s a l a h a n d a r i o r a n g t u a , w a l l , g u m s e k o l a l i , d a n 
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p e n g e l o l a t e m p a t p e m a g a n g a n t e r s e b u t , y a n g m e n g a k i b a t k a n m e r e k a t i d a k 
d a p a t d i t u n t u t u n t u k b e r t a n g g u n g j a w a b a t a s p e r b u a t a n m e l a n g g a r h u k u m 
y a n g d i l a k u k a n o l e h a n a k - a n a k b e l u m d e w a s a , m u r i d - m u r i d s e k o l a h d a n 
m u r i d - m u r i d d a l a m p e m a g a n g a n tersebut.^"* 

S a t u h a l y a n g p e r l u d i p e r h a t i k a n d i s i n i a d a l a h b a h w a r u m u s a n m e n g e n a i 

k e p a l a t u k a n g d a n t u k a n g d i s i n i t i d a k b e r a d a d a l a m k o n t e k s m a j i k a n - b i i m h , 

m e l a m k a n j i k a k i t a l i h a t k e m b a l i t e k s a s l i n y a d a l a m bahasa B e l a n d a , y a n g 

d i m a k s u d d e n g a n t u k a n g a d a l a h knechls y a n g m e r u p a k a n a n a k - a n a k y a n g b e k e r j a 

s eca ra m a g a n g p a d a s u a t u t e m p a t t e r t e n t u . D a n y a n g d i s e b u t sebaga i k e p a l a 

t u k a n g i n i a d a l a l i werkmeestcrs, y a n g m e r u p a k a n p e i i a n g g m i g j a w a b a t a u 

p e n g e l o l a d a r i t e m p a t d i m a n a a n a k - a n a k i n i b e k e r j a s eca ra m a g a n g . ^ ' ' 

S e l a n j u t n y a d a l a m k a i t a n n y a d e n g a n h u b u n g a n h u k u m g u r u - i m i r i d d a n 

p e n g e l o l a a n t e m p a t p e m a g a n g a n - m u r i d y a n g m a g a n g , m a k a p e r l u d i s a m p a i k a n 

b a h w a y a n g d i m a k s u d d e n g a n m u r i d d a n m u r i d d a l a m p e m a g a n g a n i n i a d a l a l i 

m e r e k a y a n g b e l u m d e w a s a , o l e h k a r e n a j i k a m e r e k a i n i t e l a h d e w a s a , m a k a 

m e r e k a t i d a k l a g i b e r a d a d i b a w a h p e n g a w a s a n g u r u a t a u p e n g e l o l a t e m p a t 

p e m a g a n g a n i n i , d a n m e r e k a t e l a h b e r t a n g g u n g j a w a b p c n u h atas s e t i ap t i n d a k a n 

d a n p e r b u a t a n n y a y a n g m e l a i i g g a i ' h u k u m t e r s e b u t . 

D i l u a r m e r e k a t e r s e b u t d i a tas ( y a i t u y a n g d i s e b u t d a l a m P a s a l 1 3 6 7 a y a t 

( 5 ) K U H P e r d a t a ) , d a l a m k a i t a n n y a d e n g a n h u b u n g d n n i a j i k a n - b u m h d a n 

lastgever-lashebber, m a k a s e s u a i d e n g a n k o i i s t n i k s i h u k u m y a n g d i b e r i k a n atas 

h u b u n g a n h u k u m m a j i k a n - b u r u h , d a n lastgcver-lasthebber, s e l a m a d a n s e p a n j a n g 

m e r e k a i n i y a n g d i s e b u t b e t l a k a n g a n ( b u r u h d a n iasihebber) n i e l a k s a n a k a n 

Gunawan Widjaja Dan Karlini Muljadi, Op. O l , hal, 160 
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p e r i n t a h y a n g d i b e r i k a n o l e l i m a j i k a n a t a u lasigever, d e n g a n i t i k a d b a i k , sesua i 

d e n g a n p e r i n t a h y a n g d i b e r i k a n , m a k a m c r e k a ( m a j i k a n d a n lastgever) i n i l a h y a n g 

a k a n b e r t a n g g u n g j a w a b a tas t i n d a k a n a t a u p e r b u a t a n y a n g d i l a k u k a n o l e h b u r u h 

d a n a t a u lasthebher i n i . J a d i t i d a k d i m u n g k i n k a n p e m b e r i a n a l a s a n p c m b e n a r a tas 

p e r b u a t a n m e l a n g g a r h u k u m y a n g d i l a k u k a n o l e h b u r u h a t a u lasihehber i n i . P e r l u 

d i k a t a h u i b a h w a , s e p e r t i t e l a h d i s i g g u n g d i m u k a , s e t i ap t i n d a k a n p e r b u a t a n 

m e l a n g g a r h u k u m p a s t i l a h m e m b a w a d i d a l a m n y a u n s u r k e s a l a h a n , k e c u a l i j i k a 

d a p a t d i b u k t i k a n b a h w a k e s a l a h a n t e r s e b u t t i d a k dapa t d i p e r t a n g g u n g j a w a b k a n 

k e p a d a o r a n g y a n g m e l a k u k a n p e r b u a t a n m e l a n g g a r h u k u m t e r sebu t . D a l a m 

h u b u n g a n h u k u m m a j i k a n - b u r u h d a n laslgcver-laslhebher, m e s k i p u n t i n d a k a n 

a t a u p e r b u a t a n m e l a n g g a r h u k u m t e r s e b u t d i l a k u k a n o l e h b u r u h a t a u lasihehber, 

t e t a p i m e r e k a m e l a k u k a n n y a s e b a g a i o r a n g y a n g m e m e g a n g p e r i n t a h d a n m a j i k a n 

a t a u lastgever yang b e r t a n g g u n g j a w a b a tas p e r b u a t a n y a n g m e l a n g g a r h u k u m 

t e r s e b u t . D a l a m h a l i n i p u n m e n u r u t h e m a t p e n u l i s a l a s a n p e n i b e n a r s e b a g a i m a n a 

d i b e r i k a n d a l a m P a s a l 1 2 4 4 K U H P e r d a t a d a n P a s a l 1 2 4 5 K U H P e r d a t a t i d a k 

s e l a y a k n y a b e r l a k u b a g i m e r e k a i n i . 

D a l a m k a i t a n n y a d e n g a n h u b u n g a n h u k u m m a j i k a n - b u n i h d a n laslgever-

laslhebher, d i m a n a y a n g d i s e b u t k a n t e r k a h i r i n i ( b u n i h d a n lasihehber) b e k e r j a 

a l a s p e r i n t a h d a r i m e r e k a y a n g d i s e b u t k a n t e r d a h U i ( m a j i k a n d a n leslgever) dapa t 

d i l i h a t d a r i r u m u s a n P a s a l 1 6 0 1 a K U H P e r d a t a d a n n i m u s a n P a s a l 1 7 9 2 K U H 

P e r d a t a y a n g secara l e n g k a p b e r b u n y i s ebaga i b e r i k u t : 

P a s a l 1 6 0 1 a , P e r j a n j i a n p e r b u r u l i a n a d a l a h ; " P e r j a n j i a n d e n g a n m a n a p i h a k 

y a n g s a t u , b u r u h , m e n g i k a t k a n d i r i n y a u n t u k , d i b a w a l i p e r i n t a h p i h a k y a n g l a i n . 
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m a j i k a n , u n t u k s u a t u w a k t u t e r t e n t u , m e l a k u k a n p e k e r j a a n d e n g a n m e n e r i m a 

u p a h " . 

P a s a l 1 7 9 2 , p e m b e r i a n k u a s a ( p e r i n t a l i ) a d a l a h : " S u a t u p e r s e t u j u a n d e n g a n 

m a n a s e o r a n g m e m b e r i k a n k e k u a s a a n ( p e r i n t a h ) k e p a d a s e o r a n g l a i n y a n g 

m e n e r i m a n y a , u n t u k a tas n a m a n y a m e n y e l e n g g a r a k a n s u a t u u r u s a n " . 

D a r i m m u s a n k e d u a p a s a l t e r s e b u t d i a tas , t a m p a k j e l a s s e k a i i b a h w a u n s u r 

p e r i n t a h ( m a j i k a n d a n lastgever) m e r u p a k a n s u a t u h a l p e n t i n g d a l a m p e r j a n j i a n 

k e r j a ( p e r b u r u h a n ) m a u p u n p e m b e r i a n last ( k u a s a a t a u p e r i n t a h ) . B a h k a n d a l a m 

k e t e n t u a n P a s a l 1 8 0 7 K U H P e r d a t a d i k a t a k a n b a h w a : " p e m b e r i k u a s a w a j i b 

m e m e n u h i p e r i k a t a n - p e r i k a t a n y a n g d i b u a t o l e h p e n e r i m a k u a s a m c m i n i t 

k e k u a s a a n y a n g i a t e l a h b e r i k a n k e p a d a n y a . l a t i d a k t e r i k a t pada a p a y a n g t e l a h 

d i p e r b u a t s e l e b i h n y a d a r i p a d a i t u , s e l a i n n y a s e k e d a r i a t e l a h m e n y e t u j u i n y a 

seca ra tegas a t a u d i a m - d i a m " . 

D e n g a n d e m i k i a n j e l a s l a h b a h w a s e t i a p t i n d a k a n y a n g d i b u a t o l e h 

lasthebber a tas last y a n g d i b e r i k a n o l e h lastgever, a k a n m e n j a d i p e r i k a t a n 

( k e w a j i b a n ) b a g i lastgever. P e r i k a t a n i n i t i d a k h a n y a p e r i k a t a n y a n g l a h i r d a r i 

p e i j a n j i a n s e m a t a - i n a t a m e l a i n k a n j u g a l a h i r d a r i u n d a n g - u n d a n g , t e n n a s u k 

d i d a l a m n y a p e r b u a t a n m e l a n g g a r h u k u m . 



BAB in 
PEMBAHASAN 

A. Pembuktian Terjadinya Kerugian Immateriil Dalam Perbuatan 

Melanggar Hukum. 

D a l a m m e m b i c a r a k a n t u n t u t a n g a n t i r u g i a t a s k e r u g i a n i m m a t e r i i l d a l a m 

p e r b u a t a n m e l a n g g a r h u k u m y a i t u m e n y a n g k u t h a k s e s e o r a n g y a n g b e r k u r a n g 

a t a u t e r g a n g g u d a p a t m e l i p u t i b e r k u r a n g n y a k e k a y a a n s e s e o r a n g , b e r k u r a n g n y a 

k e s e n a n g a n h i d u p d a n j u g a d a p a t b e r u p a p e r b u a t a n y a n g m e r u p a k a n m e n g h a l a n g -

h a l a n g i o r a n g l a i n s e c a r a bebas .^^ D a l a m K U H P e r d a t a m a s a l a h t u n t u t a n g a n t i 

r u g i i n i d i a t u r d a l a m p a s a l 1 3 6 5 d a n p a s a l 1 3 6 7 s e p e r t i t e l a h d i u r a i k a n . 

B e r d a s a r k a n p a s a l t e r s e b u t p e l a k u b e r k e w a j i b a n m e m b e r i k a n g a n t i 

k e r u g i a n d a n b e r t a n g g u n g j a w a b k e p a d a p e n d e r i t a a n k e r u g i a n k a r e n a p e r b u a t a n 

m e l a n g g a r h u k u m . ^ ^ D e n g a n d e m i k i a n k e r u g i a n y a n g d a p a t d i t u n t u t a d a l a h 

p e r b u a t a n s e s e o r a n g y a n g k a r e n a s a l a h n y a m e n i m b u l k a n k e r u g i a n p a d a o r a n g 

l a i n , m a k a u n t u k m e m b u k t i k a n t e n t a n g t e r j a d i n y a k e r u g i a n i t u h a r u s a d a 

h u b u n g a n l a n g s u n g a t a u a d a n y a h u b u n g a n k a u s a l a n t a r a k e s a l a h a n d a n 

m e n i m b u l k a n k e r u g i a n . S e l a n j u t n y a a p a k a h k e r u g i a n p e l a k u a t a s p e r b u a t a n 

m e l a n g g a r h o k u m d a p a t m e n g a n t i k e r u g i a n i m m a t e r i a l 

Hoge Raad d a l a m k e p u t u s a n t a n g g a l 2 1 M e i 1 9 4 3 m e m u n g k i n k a n a d a n y a 

t u n t u t a n g a n t i k e r u g i a n a t a s k e r u g i a n i m m a t e r i a l . K e p u t u s a n t e r s e b u t m e n g a t a k a n 

b a h w a : " D a l a m m e n i l a i k e r u g i a n d i s a m p i n g k e r u g i a n n y a m e n g e n a i k e k a y a a n 

" AB Loebis, Op. Cit, hal 35 . ^ — 
26 I b i d 
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d a p a t j u g a d i p e r h i t u n g k a n t u n t u t a n g a n t i r u g i a t a s k e g e m b i r a a n h i d u p y a n g 

s e k i r a m y a d a p a t d i h a r a p k a n u n t u k d i n i k m a t i d a n a t a s k e s e d i h a n y a n g d i s e b a b k a n 

k a r e n a p a d a l u k a - l u k a p a d a b a d a n y a " 

D a l a m p a s a l 1 3 7 1 K U H P e r d a t a m e m u a t k e t e n t u a n y a n 

m e n g a t a k a n b a h w a : " m e n y e b a b k a n l u k a - l u k a a t a u c a c a t a n g g o t a b a d a n s e s o r a n g 

d e n g a n s e n g a j a a t a u k a r e n a k u r a n g h a t i - h a t i m e m b e r i k a n h a k k e p a d a s i k o r b a n , 

u n t u k s e l a i n p e n g g a n t i b i a y a - b i a y a p e n y e m b u h a n , m e n u n t u t p e n g g a n t i k e r u g i a n 

y a n g m e n y e b a b k a n l u k a - l u k a c a c a t t e r s e b u t " . J a d i s e s e o r a n g d e n g a n s e n g a j a a t a u 

k u r a n g h a t i - h a t i o l e h k a r e n a t e r j a d i n y a l u k a - l u k a a t a u c a c a t p a d a b a d n o r a n g l a i n , 

m a k a i a b e r k e w a j i b a n u n t u k m e m b e r i g a n t i k e r u g i a n , d a n m e n i m b u l k a n k e r u g i a n 

h a n y a d i b e r i k a n k e p a d a k o r b a n . U n d a n g - u n d a n g m e m a n g m e n e n t u k a n b i a y a -

b i a y a p e r a w a t a n s e h i n g g a s a m p a i s e m b u h , d a n b i a y a - b i a y a p e r a w a t a n h a r u s d a p a t 

d i p e r h i t i m g k a n . J a d i s e m u a p e n g e l u a r a n y a n g l a y a k d i p e r l u k a n s e d a p a t m u n g k i n 

u n t u k b i a y a p e n y e m b u h a n k e a d a a n j a s m a n i p a d a t e j a d i n y a s u a t u p e r i s t i w a . 

D e n g a n d e m i k i a n k a r e n a k e s e d i h a n d a n k e h i l a n g a n k e s e n a n g a n h i d u p m e r u p a k a n 

s u a t u k e r u g i a n immateriil d a p a t d i b e r i k a n g a n t i k e r u g i a n b e r u p a materiil, h a l i n i 

d a p a t d i l i h a t d i d a l a m k e p u t u s a n Hoge Raad t a n g g a l 2 1 M e i 1 9 4 3 , d i m a n a p a s a l 

1 3 7 1 K U H P e r d a t a d a p a t d i p e r t i m b a n g k a n k e r u g i a n idiil s e h i n g g a h a k i m d a p a t 

m e n e n t u k a n u n t u k k e s e d i h a n d a n k e s e n a n g a n h i d u p y a n g s e s u n g g u h n y a d a p a t 

d i h a r a p k a n b i s a d i n i k m a t i . B a h k a n s e r i n g t e r j a d i s e s e o r a n g i t u m e l a k u k a n s u a t u 

p e r b u a t a n m e l a n g g a r h u k u m , a k i b a t d a r i p e r b u a t a n i n i o r a n g l a i n m e n d e r i t a 

k e r u g i a n d a n 

"/h/d,hal.l62 
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p i h a k y a n g d i r u g i k a n s u d a h m e r a s a p u a s a p a b i l a p e l a n g g a r h u k u m d a p a t d i j a t u h i 

h u k u m a n p i d a n a , d a n p i h a k y a n g d i r u g i k a n t i d a k a k a n m e n g a j u k a n g u g a t a n 

p e r d a t a t e r h a d a p p i h a k y a n g m e l a k u k a n p e r b u a t a n m e l a n g g a r h u k u m , w a l a u p u n 

m a s i h d a p a t d i g u g a t s e c a r a p e r d a t a . 

S e l a n j u t n y a b a g a i m a n a s e a n d a i n y a j i k a t e r j a d i p e r b u a t a n m e l a n g g a r 

h u k u m y a n g m e n g a k i b a t k a n h i l a n g n y a j i w a s e s e o r a n g . k a l a u p e r b u a t a n t e r s e b u t 

d i t u n t u t s e c a r a p i d a n a , m a k a a l a t - a l a t p e r l e n g k a p a n n e g a r a t u r u n t a n g a n u n t u k 

m e n g a d a k a n p e m e r i k s a a n d a n p e n i m t u t a n d i m u k a p e n g a d i l a n . A p a b i l a d a l a m 

h u k u m p e r d a t a m a s a l a h i n i t i m b u l d e n g a n a d a n y a g u g a t a n d a r i k e l u a r g a y a n g 

d i t i n g g a l k a n k o r b a n , k a r e n a m a t i n y a o r a n g t e r s e b u t , m a k a k e l u a r g a y a n g 

d i t i n g g a l k a n m e n d e r i t a b a t h i n b a i k b e r u p a k e h i l a n g a n o r a n g y a n g d i c i n t a i m a u p u n 

b e r u p a k e r u g i a n materiil . U n t u k m e m i n t a p e r t a n g g u n g j a w a b a n y a a t a s p e r b u a t a n 

m e l a n g g a r h u k u m y a n g d i l a k u k a n o l e h s e s e o r a n g y a n g m e n g a k i b a t k a n h i l a n g n y a 

j i w a s e s e o r a n g d a p a t d i l i h a t d i d a l a m p a s a l 1 3 7 0 K U H P e r d a t a y a n g b e r b u n y i : 

D a l a m h a l s u a t u p e m b u n u h a n d e n g a n s e n g a j a a t a u k u r a n g h a t i - h a t i 
s e o r a n g , m a k a s u a m i a t a u i s t e r i y a n g d i t i n g g a l k a n , a n a k a t a u o r a n g t u a 
k o r b a n , y a n g l a z i m n y a d a p a t m e n d a p a t n a f k a h d a r i p e k e r j a a n k o r b a n , 
m e m p u n y a i h a k m e n u n t u t s u a t u g a n t i k e r u g i a n k e d u a b e l a h p i h a k , s e r t a 
m e n u r u t k e a d a a n y a . 

B e r k e n a a n d e n g a n p a s a l 1 3 7 0 K U H P e r d a t a d i a t a s , Hoge Raad p a d a 

k e n y a t a a n y a p a d a t a n g g a l 1 9 N o v e m b e r 1 9 4 3 t e l a h m e m p e r t i m b a n g k a n : 

B a h w a p a s a l 1 3 7 0 K U H p e r d a t a d a l a m h a l t e r j a d i k e m a t i a n y a n 
d i s e b a b k a n d e n g a n s e n g a j a a t a u y a n g d i s e b a b k a n k a r e n a k u r a n g h a t i -
h a t i n y a p e l a k u m e m b e r i p e r a t u r a n k h u s u s t e n t a n g o r a n g - o r a n g p a d a s i a p a 
d i b e r i k a n t u n t u t a n g a n t i k e r u g i a n d a n m e n g e n a i k e r u s a k a n y a n g d a p a t 

TO 

d i b e r i k a n g a n t i k e r u g i a n . 

R. S e t i a w a n , 1 9 9 2 , Tinjauan Elementer Perbuatan Melanggar Hukum, A l u m n i , 
B a n d u n g , h a l . 6 8 

1 
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D e n g a n d e m i k i a n t u n t u t a n g a n t i k e r u g i a n d a l a m p a s a l 1 3 7 0 K U H P e r d a t a 

h a n y a t e r b a t a s k e p a d a o r a n g - o r a n g y a n g b e r h a k m e n e r i m a g a n t i k e r u g i a n t e r s e l u t . 

M e n u r u t Hoge Raad t u n t u t a n b e r d a s a r k a n p a d a p a s a l t e r s e b u t b u k a n g a n t i r u g i , 

a k a n t e t a p i t u n t u t a n ahmentasi ( p e m b e r i a n k e p e r l u a n h i d u p ) . K e r u g i a n i n i h a n y a 

d i b e r i k a n k e p a d a m e r e k a y a n g m e m e r l u k a n s e r t a b e r t u j u a n u n t u k m e n g g a n t i 

k e r u g i a n y a n g d i s e b a b k a n k e m a t i a n p e n c a r i n a f k a h b a g i m e r e k a y a n g 

d i t i n g g a l k a n . D a l a m h a l p e n g g u g a t y a n g m e n u n t u t g a n t i k e r u g i a n h a r u s d a p a t 

m e m b u k t i k a n a d a n y a p e r b u a t a n m e l a n g g a r h u k u m . . 

S e l a i n a p a y a n g t e l a h d i u r a i k a n d i a t a s , d a p a t j u g a d i l i h a t t u n t u t a n g a n t i 

i u g i a t a s k e r u g i a n i m m a t e r i i l l a i n y a , y a k n i p u t u s a n M a h k a m a h A g u n g t a n g g a l 5 

j u l i 1 9 7 2 N o . 2 7 K / S i p / 1 9 7 2 , s e c a r a s i n g k a t s e b a g a i b e r i k u t : ^ ^ 

K e j a d i a n i n i b e r p a n g k a l d a r i i k l a n d i h a r i a n m e d a n d i m a n a p e n g g u g a t 

m e n g a r t i k a n i k l a n t e r s e b u t s e b a g a i s e s u a t u p e n g h i n a a n d a n m e r u s a k n a m a b a i k 

s e s e o r a n g d i m u k a u m u m , t e t a p i t e r g u g a t m e m b u a t i k l a n d e n g a n m a k s u d b a h w a 

m e m u t u s k a n h u b u n g a n k e r j a d e n g a n p e n g g u g a t d a n p e m b e r i t a h u a n l e w a t i k l a n 

d e m i k i a n a d a l a h l a z i m d a l a m d u n i a p e r d a g a n g a n . 

D i s a m p i n g i t u j u g a p e n g g u g a t m e n d e r i t a k e r u g i a n b a t h i n s e b a b i k l a n 

m u n g k i n s e k a i i m e n g h a l a n g - h a l a n g i u n t u k m e n d a p a t k a n p e k e r j a a n s e s u a i d e n g a n 

k e a h l i a n . D a l a m h a l i n i p e n g g u g a t y a n g m e r a s a d i r u g i k a n m e n u n t u t g a n t i 

k e r u g i a n b e r d a s a r k a n p a s a l 1 3 7 2 j o p a s a l 1 3 6 5 K U H P e r d a t a . 

R. S u a p o m o , 1 9 9 0 , Hukum Acara Perdata Peradtlan Neggri, P r a d n y a P a r a m i t a , J a k a r t a , 
h a l . 6 0 
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y a n g d i a j u k a n t e r g u g a t asa l a t a u p e n g g u g a l u n t u k K a s a s i I d a n m e n i l a i b a l i w a i s i 

m a u p u n p e r b u a t a n y a n g d i p a k a i d a l a m y a n g p o k o k i s i n y a h a n y a m e n g a t a k a n 

" t i d a k a d a h u b u n g a n l a g i " t i d a k dapa t d i k a t a k a n s e b a g a i p e n g h i n a a n a t a u 

m e n c e m a r k a n n a m a b a i k p e n g g u g a t a s a l a t a u t e r g u g a t u n t u k K a s a s i I I . 

M a h k a m a h A g u n g m e m u t u s k a n : 

• M e n e r i m a p e r m o h o n a n k a s a s i d a r i p e n g g u g a t u n t u k k a s a s i I d a h u l u 

t e r g u g a t a s a l . 

• M e m b a t a l k a n p u t u s a n P e n g a d i l a n T i n g g i M e d a n t a n g g a l 2 2 J u m l 9 7 1 , 

N o . 5 1 / 1 9 7 1 . 

P e n d a p a t p e n u l i s m e n g e n a i p e m b a h a s a n Y u r i s p n i d e n s i d i a tas , a d a l a h 

m e r u p a k a n t i n d a k a n y a n g d i l a k u k a n o l e h M a h k a m a h A g u n g d a l a m p u t u s a n n y a 

u n t u k m e m b a t a l k a n k e p u t u s a n P e n g a d i l a n T i n g g i a d a l a h t epa t , a l a s a n n y a a d a l a h : 

s e s u a i d e n g a n apa y a n g t e l a h d i a j u k a n t e r g u g a t a s a l a t a u p e n g g u g a t i m t u k K a s a s i 1 

P e n g a d i l a n T i n g g i M e d a n , m a k a sega la t i n d a k a n y a n g t e l a h d i l a k u k a n o l e h 

t e r g u g a t a sa l a t a u p e n g g u g a t u n t u k K a s a s i I a d a l a l i p e m a s a n g a n i k l a n d i M e d a n 

m e r u p a k a n t e r l a k s a n a k e a d a a n d e n g a n i t i k a d b a i k t a n p a m e m p e r l i a t i k a n m a k s u d 

s e d i k i t p u n u n t u k m e l a k u k a n p e n g l i i n a a n , a t a u m e n c e n n a r k a n n a m a b a i k t e r g u g a t 

a s a l a t a u p e n g g u g a t u n t u k K a s a s i I I . D a l a m h a l i n i M a h k a m a h A g u n g b e r p e n d a p a t 

b a h w a t u j u a n p e m a s a n g a n i k l a n h a n y a s ebaga i prevemi y a n g m e n y o l o k ( d a l a m 

a r t i m e n a r i k p e r h a t i a n ) . 
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B . K r i t e r i a M e n e n t u k a n B e s a m y a G a n t i R u g i T e r h a d r . p 
K e r u g i a n I m m a t e r i i l D a l a m P e r b u a t a n M e l a n g g a r H u k u m 

M e n g e n a i k r i t e r i a u n t u k m e n e n t u k a n b e s a m y a g a n t i r u g i t e r h a d a p k e r u g i a n 

i m m a t e r i i l a d a l a h h a k i m w a j i b m e m p e r h a t i k a n s i f a t k e d u d u k a n s e r t a k e m a m p u a n 

k e r u g i a n k e u a n g a n d a r i k e d u a b e l a p i h a k . S e h i n g g a a t a s d a s a r a d a k e r u g i a n -

k e r u g i a n p a d a p e r b u a t a n s e o r a n g p e l a k u y a n g t e l a h m e l a k u k a n p e r b u a t a n 

m e l a n g g a r h u k u m t e r s e b u t d a p a t d i m i n t a p e r t a n g g u n g j a w a b a n . D a l a m 

m e n e n t u k a n b e s a m y a g a n t i m g i p e r l u d i t e t a p k a n n i l a i n o m i n a l y a n g s e r i n g 

d i p e r g u n a k a n , S e b a b g a n t i m g i d a l a m n o m i n a l i n i n i l a i n y a h a m s d i b a t a s i d a n 

m u d a h d i l a k s a n a k a n , s e d a n g k a n d a l a m b e n t u k p e n g e m b a l i a n s e m u l a b i a s a n y a 

t e r l e t a k d a l a m h a k k e b e n d a a n a t a u k e p e n t i n g a n t e r h a d a p h a r t a k e k a y a a n . ^ ' ' s e p e r t i 

d a l a m c o n t o h b e r i k u t ; A d a s e o r a n g t u k a n g b a t u b e m a m a G e r e n i o , b e r k e b a n g s a a n 

I t a l i a d a n b e k e r j a d i A m e r i k a . i a m e n i k a h d e n g a n s e o r a n g p e r e m p u a n k e b a n g s a a n 

I t a l i a y a n g b e m a m a A n a z e t a . K e p a d a A n a z e t a d i k a t a k a n o l e h G e r e n i o b a h w a i a 

m e n d i a m i r u m a h s e n d i r i . A l a n g k a h k e c e w a n y a A n a z e t a , t e m y a t a G e r e n i o s a m a 

s e k a i i t i d a k m e m p u n y a i r u m a h s e n d i r i . A k a n t e t a p i t i d a k m e n g a p a s u a m i d a n i s t r i 

a k a n b e r u s a h a s e k u a t t e n a g a d e n g a n c a r a m e n y i m p a n u a n g s e d i k i t d e m i s e d i k i t 

s u p a y a d i k e m u d i a n h a r i d a p a t m e m b e l i r u m a h . N a m u n p e n g h e m a t a n m e r e k a 

m e s k i p u n s u d a h d i l a k u k a n s u s a h p a y a h t i d a k k u n j u n g b e r h a s i l o l e h k a r e n a 

k e m u d i a n l a h i r b e r t u r u t - t u r u t e m p a t o r a n g a n a k , y a n g t e n t u n y a m e m e r l u k a n 

p e n g e l u a r a n l e b i h b a n y a k , s e i r i n g b e r j a l a n w a k u t e r j a d i k r i s i s p e r e k o n o m i a n y a n g 

m e n y e b a b k a n p c n g a n g g u r a n m a k a h a r a p a n u n t u k 

W i r j o n o p r o d j o d i k o r o , Op.cit, h a l . 9 8 
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dapa t m e n i b e l i m m a l i m a k i n l a m a m a k i n b e r k u r a n g . O l e h k a r e n a c i t a - c i t a m a s i h 

j a u h d i m a t a , m a k a s e r i n g t e r j a d i p e r t e n g k a r a n a n t a r a s u a m i i s t e r i , k e m u d i a n 

m e m b a i k k e m b a l i d a n h a r a p a n besa r b a h w a c i t a - c i t a t e r s e b u t a k a n t e r c a p a i , pada 

w a k t u G e r e n i o m e n d a p a t p e k e r j a a n m e m b u a t r u m a h o r a n g l a i n s e l a k u t u k a n g 

b a t u . T e t a p i m a l a n g n a s i b G e r e n i o t e r j a d i k e c e l a k a a n , d a n a k h i m y a m e n i n g g a l 

d u n i a . 

K e m u d i a n t e r n y a t a , p e m e r i n t a h m e m b e r i k a n g a n t i k e r u g i a n k e p a d a 

A n a z e t a b e r u p a u a n g p e n s i u n d i t a m b a h d e n g a n u a n g t i m a i 1 0 0 0 d o l l a r : u a n g t u n a i 

i n i c u k u p u n t u k m e m b e l i m m a h D e n g a n t e r c a p a i y a c i t a - c i t a A n a z e t a y a n g s e l a l u 

d i h a r a p k a n d e n g a n m e n c u r a h k a n segenap t e n a g a , a k a n t e t a p i A n a z e t a m e s k i p u n 

c i t a - c i t a s u d a h t e r c a p a i t i m b u l k e s e d i h a n k a r e n a k e l i i l a u g a n G e r e n i o s u a m i n y a . 

P a d a u r a i a n d i a tas , m a k a dapat m e n g g a m b a r k a n h a l s e o r a n g dapa t m e m b a y a r 

s e j u m l a h g a n t i k e r u g i a n . ' ' A d a l a h h a l I a i n d a r i pada s e o r a n g b e r w a j i b m e m b a y a r 

s e j u m l a h u a n g g a n t i k e r u g i a n . K a l a u s e o r a n g h a k i m m e m u t u s k a n m e w a j i b k a n 

g a n t i k e m g i a n , k e w a j i b a n i n i d e n g a n s e n d i r i n y a t i d a k d a p a t d i p e n u h i , k a l a u 

s e o r a n g y a n g d i w a j i b k a n t i d a k m a m p u m e m b a y a r s e j u m l a h u a n g i t u . K e l u w e s a n 

K U H P e r d a t a m a s i h d i l a n j u t k a n l a g i d a n m e m u n c a k p a d a k e t e n t u a n b a h w a j u m l a h 

g a n t i k e m g i a n i t u h a m s d i t e t a p k a n d e n g a n m e n g i n g a t k e a d a a n . 

S e p e r t i P a s a l 1 3 7 0 d a n P a s a l 1 3 7 1 K U H P e r d a t a b e r h u b u n g a n b e n t u k 

j u m l a h g a n t i k e m g i a n d a r i k e d u d u k a n d a n k e k a y a a n k e d u a b e l a h p i h a k a d a l a h 

y a n g m e m g i k a n d a n d i m g i k a n b e r g a n t m i g p a d a k e a d a a n . 

^Hbid, hal 99 



3 8 

D a l a m h u b u n g a n p a s a l t e r s e b u t m e n e n t u k a n u k u r a n p a d a u m u m n y a 

b e r l a k u u n t u k m e n g h a r g a i k e r u g i a n y a n g d i s e b a b k a n o l e h k e j a h a t a n t e r h a d a p 

s e s e o r a n g , t i d a k h a n y a o l e h k e k a y a a n , m e l a i n k a n j u g a b i s a b e r a k i b a t s u a t u l u k a -

l u k a a t a u c a c a t b a d a n . D a l a m h a l k e j a h a t a n s e m a c a m i n i s u d a h n y a t a k e t i a d a a n 

m e n i m b u l k a n k e r u g i a n y a n g b e r s i f a t k e b e n d a a n , m e l a i n k a n h a n y a m e n i m b u l k a n 

k e r u g i a n d a l a m l a p a n g a n k e s u s i l a a n . T e t a p i K U H P e r d a t a m e m a k a i u k u r a n 

k e d u d u k a n d a n k e k a y a a n k e d u a b e l a h p i h a k . D e n g a n d e m i k i a n d a p a t d i k a t a k a n 

b a h w a d a l a m p a n d a n g a n K U H P e r d a t a y a n g m e n i m b u l k a n k e r u g i a n k e s u s i l a a n 

d a p a t d i g a n t i d e n g a n u a n g a t a u b e n d a l a i n . N a m u n d e m i k i a n m e n u r u t p e n u l i s 

t e r g a n t u n g d a r i p a n d a n g a n s e s e o r a n g t e r h a d a p k o r b a n . U k u r a n o b j e k t i f a m a t s u l i t 

d i b e r i k a n , k a l a u h a k i m m e n g a t a k a n d a p a t m e n e m u k a n u k u r a n o b j e k t i f , i n i 

s e b e t u l n y a u k u r a n s u b j e k t i f d a r i h a k i m s e n d i r i . N a m u n d e m i k i a n 

h a k i m d a l a m m e m u t u s k a n b e s a m y a n o m i n a l g a n t i k e r u g i a n t e r h a d a p k e m g i a n 

i m m a t e r i i l t e r h a d a p p e r b u a t a n m e l a n g g a r h u k u m d i s e s u a i k a n d e n g a n p a s a l 1 2 4 6 

K U H P e r d a t a t e n t a n g g a n t i m g i y a n g t e r d i r i d a r i t i g a u n s u r , y a k n i : 

1 . B i a y a - b i a y a y a n g t e l a h d i k e l u a r k a n m i s a l n y a : b i a y a c e t a k , b i a y a m a t e r a i , 

d a n b i a y a i k l a n . 

2 . M e n i m b u l k a n k e m g i a n k a r e n a k e h i l a n g a n j i w a s e s e o r a n g d i a k i b a t k a n 

m e l a n g g a r h u k u m . K e m g i a n s u n g g u h - s u n g g u h y a n g d i d e r i t a . 

3 . P a d a k e u n t u n g a n y a n g d i h a r a p k a n k a r e n a p i h a k i t u l a l a i , s e d a n g k a n p i h a k 

l a i n k e h i l a n g a n k e u n t u n g a n y a n g d i h a r a p k a n . M i s a l n y a A a k a n m e n e r i m a 

b e r a s s e k i a n t o n d e n g a n h a r g a p e m b e l i a n R p 2 5 . 0 0 0 , - p e r k i l o g r a m . 
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K e m u d i a n A i n e n a w a r k a n k e p a d a B d e n g a n h a r g a R p 2 7 . 0 0 0 - pe r 

k i l o g r a m . S e t e l a h p e r j a n j i a n d i b u a t . D i s i n i A k e h i l a n g a n k e u n t u n g a n y a n g 

d i h a r a p k a n . 



B A B . I V 

P E N U T U P 

B e r d a s a r k a n p a d a u r a i a n b a b - b a b s e b e l u m n y a , t e r u t a m a y a n g b e r s a n g k u t -

p a u t d e n g a n p e r m a s a l a h a n , m a k a d a p a t d i t a r i k k e s i m p u i a n d a n s a r a n s e b a g a i 

b e r i k u t : A . K e s i m p u I a n 

1 . p e m b u k t i a n t e r j a d i n y a k e r u g i a n i m m a t e r i i l d a l a m p e r b u a t a n m e l a n g g a r 

h u k u m y a i t u : d e n g a n c a r a m e l i h a t a d a n y a h u b u n g a n k a u s a l a n t a r a 

k e s a l a h a n d a n k e r u g i a n y a n g d i t i m b u l k a n . D a n J u g a b e r s u m b e r p a d a 

s e m u a u n s u r - u n s u r y a n g d i l a k u k a n o l e h p e l a k u a n t a r a l a i n p e n g g u g a t 

h a r u s m e m b u k t i k a n a d a n y a k e r u g i a n d a n k e s a l a h a n p e l a k u , d e n g a n a d a n y a 

p e m b u k t i a n t e r s e b u t p a r a h a k i m d a p a t m e m b e r i k a n p e r t i m b a n g a n -

p e r t i m b a n g a n ( a s u m s i ) d a n k e p u t u s a n k e p a d a p e n g g u g a t d a n t e r g u g a t . 

2 . K r i t e r i a m e n e n t u k a n b e s a m y a g a n t i m g i t e r h a d a p k e m g i a n i m m a t e r i i l 

d a l a m p e r b u a t a n m e l a n g g a r h u k u m a d a l a h : D i d a s a r k a n a t a s k e s e p a k a t a a n 

k e d u a b e l a h p i h a k s e r t a d i l i h a t d a r i b e r a p a b e s a r k e m g i a n y t i n g d i d e r i l a 

o l e h p e n g g u g a t . A r t i n y a b e s a m y a g a n t i m g i i t u d i s e r a h k a n k e p a d a h a k i m 

y a n g m e m e r i k s a p e r b u a t a n m e l a n g g a r h u k u m t e r s e b u t , y a n g m e n g a n d u n g 

n i l a i m o r a l , n i l a i m a t e r i i l ( g a n t i m g i ) d a n p e r a l i h a n t a n g g u n g j a w a b ( 

a h m e n t a s i ) s e h i n g g a a n t a r a p e n g g u g a t d a n t e r g u g a t m e n d a p a t k a n k e a d i l a n 

s e b a g a i m a n a m e s t i n y a , k h u s u s n y a b a g i p e n g g u g a . 
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B.Saran 

1 . D i s a r a n k a n p a d a h a k i m u n t u k m e m b u k t i k a n t e r j a d i n y a k e r u g i a n i m m a t e r i i l 

s e l a i n a d a n y a h u b u n g a n k a u s a l a n t a r a k e s a l a h a n y a n g m e n i m b u l k a n 

k e r u g i a n , j u g a k e p u t u s a n h a k i m s a n g a t b e r p e r a n d a l a m m e m b u k t i k a n 

k e s a l a h a n y a n g m e n i m b u l k a n k e r u g i a n i m m a t e r i i l , u n t u k i t u d i b u t u h k a n 

h a k i m - h a k i m y a n g p r o f e s s i o n a l d a n c e r d a s , a g a r p e m b u k t i a n d a r i 

k e s a l a h a n t e r s e b u t b e n a r - b e n a r s e s u a i d e n g a n h a r a p a n . 

2 . P e r l u d i t e t a p k a n k r i t e r i a y a n g i d e a l d a l a m m e n e n t u k a n b e s a m y a g a n t i r u g i 

t e r h a d a p k e r u g i a n i m m a t e r i i l d a l a m p e r b u a t a n m e l a n g g a r h u k u m , a g a r 

d a p a t d i r a s a k a n k e a d i l a n a n t a r a p i h a k p e n g g u g a t m a u p u n y a n g t e r g u g a t . 
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