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"sesungguhnya kami telah mengutus Rosul-rasul kami 
dengan membawa bukti-bukti yang nyata dan telah kami 
tunjnkan bersoma mereka Al-Kitab dan neroca (keadilan) 
supaya monusia dopot melaksonakan keadilan." 

(Al-Hadid: 25) 

Kupenembahfcan untuk; 

> Kedua orangtuaku yang senantlasa 
mendo'akan dan nsetigkiarapkan 
keberttasilanku 

> SaudarMaudaraku serta seluruh 
keluargaku 

> Sahabat-sahabat terbaikku 

> Alamamaterku. 
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J u d u l S k r i p s i : P E R T I M B A N G A N H A K I M D A N A K I B A T H U K U M 
P E R U B A H A N S U R A T G U G A T A N D I M U K A 
P E R S I D A N G A N P E N G A D I L A N A G A M A P A L E M B A N G 

P e n u l i s , P e m b i m b i n g , 

V o n n y N o v i t a M a y a s a r i H j . Y u l i a r K o m a r i a h , S H . , M H . 

ABSTRAK 

A d a p u n p e r m a s a l a h a n d i d a l a m s k r i p s i i n i a d a l a h s ebaga i b e r i k u t : 
1 . B a g a i m a n a p e r t i m b a n g a n h a k i m t e r h a d a p p e r u b a h a n s u r a t g u g a t a n d i m u k a 

p e r s i d a n g a n P e n g a d i l a n A g a m a P a l e m b a n g ? 
2 . A p a k a h a k i b a t h u k u m d a r i p e r u b a h a n s u r a t g u g a t a n d i m u k a p e r s i d a n g a n 

P e n g a d i l a n A g a m a P a l e m b a n g ? 
S e l a r a s d e n g a n t u j u a n y a n g b e r m a k s u d m e n e l u s u r i p r i n s i p - p r i n s i p 

h u k u m , t e r u t a m a y a n g b e r s a n g k u t a n d e n g a n P e r t i m b a n g a n h a k i m t e r h a d a p 
p e r u b a h a n s u r a t g u g a t a n d i m u k a p e r s i d a n g a n P e n g a d i l a n A g a m a , m a k a j e n i s 
p e n e l i t i a n n y a a d a l a h p e n e l i t i a n h u k u m s o s i o i o g i s y a n g b c r s i f a t deskriptif 
m e n g g a m b a r k a n d a n t i d a k b e r m a k s u d u n t u k m e n g u j i h i p o t e s i s . 

1 . P e n e l i t i a n k e p u s t a k a a n d a l a m r a n g k a m e n d a p a t k a n d a t a s e k u n d e r d e n g a n 
c a r a m e n y u s u n k e r a n g k a t e o r i t i s d a n k o n s e p s i o n a l d e n g a n c a r a m e n i l a h 
b a h a n - b a h a n h u k u m s e p e r t i : 
a . b a h a n h u k u m p r i m e r , y a i t u b a h a n h u k u m y a n g d i d a p a t d a r i p e r a t u r a n 

p e r u n d a n g - u n d a n g a n y a n g r e l e v a n 
b . b a h a n h u k u m s e k u n d e r , y a i t u b a h a n h u k u m y a n g d i d a p a t d a r i t e o r i -

t e o r i , {Tcndapat p a r a a h l i d a n s e b a g a i n y a y a n g ada r e l e v a n s i n y a 
c . b a h a n h u k u m t e r s i e r , y a i t u m e r u p a k a n b a h a n h u k u m p e n d u k u n g b a h a n 

h u k u m p r i m e r d a n s e k u n d e r , s e p e r t i k a m u s h u k u m , e k s i k l o p e d i a d a n 
l a i n n y a . 

2 . P e n e l i t i a n l a p a n g a n , d a l a m u p a y a m e n d a p a t k a n d a t a p r i m e r , d e n g a n c a r a 
m e l a k u k a n p e n g a m a t a n d a n m e w a w a n c a r a i p i h a k P e n g a d i l a n A g a m a 
P a l e m b a n g . 
T e k n i k p e n g o l a h a n d a t a d a p a t d i l a k u k a n d e n g a n m e n e r a p k a n m e t o d e 

a n a l i s i s i s i ( content analisys ) t e r h a d a p d a t a t e k s t u l a r u n m t u k s e l a n j u t n y a 
d i k o n s t r u k s i k a n k e d a l a m s u a t u k e s i m p u l a n . 

B e r d a s a r k a n p e n e l u s u r a n l e b i h j a u h , t e r u t a m a y a n g b e r s a n g k u t p a u t 
d e n g a n p e r m a s a l a h a n , dapa t d i s i m p u l k a n s ebaga i b e r i k u t : 

1 . P e r t i m b a n g a n h a k i m t e r h a d a p p e r u b a h a n s u r a t g u g a t a n d i m u k a 
p e r s i d a n g a n , y a i t u h a k i m P e n g a d i l a n A g a m a dapa t m e n g i z i n k a n 
p e n g g u g a t m e r u b a h g u g a t a n n y a , d e n g a n k e t e n t u a n b a h w a p e r u b a h a n i t u 
t i d a k m e n y i m p a n g d a r i k e j a d i a n m a t e r i a l y a n g m e n j a d i s e b a b n y a p e r k a r a 
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a t a u dasa r g u g a t a n d a n p i h a k t e r g u g a t t i d a k d i r u g i k a n h a k n y a k a r e n a 
p e r u b a h a n i t u . 

2 . A k i b a t h u k u m d a r i p e r u b a h a n s u r a t g u g a t a n t e r s e b u t , m a k a m a j e l i s h a k i m 
dapa t m e n o l a k u s u l p e r u b a h a n s u r a t g u g a t a n t e r s e b u t y a n g d i a j u k a n o l e h 
p e n g g u g a t a t a u p e m o h o n k e m u d i a n m a j e l i s h a k i m m e l a n j u t k a n 
p e m e r i k s a a n p e r k a r a t e r s e b u t s e s u a i d e n g a n a g e n d a p e r s i d a n g a n p e r k a r a 
t e r s e b u t . 
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S e g a l a p u j i d a n s y u k u r s c n a n t i a s a d i p a n j a t k a n k e h a d i r a t A l l a h S W T , s e r t a 

s h o l a w a t d a n s a l a m k e p a d a n a b i M u h a m m a d S a w . , k a r e n a a tas r a h m a t d a n n i k m a t 

N y a j u a l a h s k r i p s i d e n g a n j u d u l : P E R T I M B A N G A N H A K I M D A N A K I B A T 

H U K U M P E R U B A H A N S U R A T G U G A T A N D I M U K A P E R S I D A N G A N 

P E N G A D I L A N A G A M A P A L E M B A N G , dapa t d i s e l e s a i k a n t epa t p a d a 

w a k t u n y a . 

D e n g a n s e g a l a k e r e n d a h a n h a t i d i a k u i b a h w a s k r i p s i i n i m a s i h b a n y a k 

m e n g a n d u n g k e l e m a h a n d a n k e k u r a n g a n . s e m u a i t u a d a l a h d i s e b a b k a n m a s i h 

k u r a n g n y a ' p e n g e t a h u a n d a n p e n g a l a m a n p e n u l i s , k a r e n a n y a m o h o n d i m a k l u m i . 

K e s e m p a t a n y a n g b a i k i n i p e n u l i s u c a p k a n t e r i m a k a s i h k e p a d a s e m u a 
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1 . B a p a k D r . H . M . I d r i s . , S E . , M . S i . , R e k t o r U n i v e r s i t a s M u h a m m a d i y a h 
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B A B I 

PENDAHULUAN 

A. L a t a r B e l a k a n g 

H u k u m acara p e r d a t a a t a u h u k u m p e r d a t a f o r m i l m e r u p a k a n b a g i a n d a r i 

pada h u k u m perda ta , sebab d i s a m p i n g h u k u m p e r d a t a f o r m a l , j u g a a d a h u k u m 

pe rda t a m a t e r i l y a n g l a z i m n y a d i s e b u t h u k u m p e r d a t a , d i m a n a d a l a m h u k u m 

p e r d a t a d i g a r i s k a n k e t e n t u a n - k e t e n t u a n y a n g d i p e r b o i e h k a n d a n h a l - h a l y a n g 

d i l a r a n g , s e h i n g g a m e n j a d i k a n h u k u m p e r d a t a s e b a g a i p e d o m a n b a g i w a r g a 

m a s y a r a k a t d a l a m m e l a k u k a n h u b u n g a n h u k u m y a n g b e r s i f a t p e r d a t a a t a u 

p r i v a t . 

S u d i k n o M e r t o k u s u m o m e r u m u s k a n b a h w a : H u k u m aca ra p e r d a t a 

a d a l a h p e r a t u r a n h u k u m y a n g m e n g a t u r b a g a i m a n a c a r a n y a m e n j a m i n 

d i t a a t i n y a h u k u m p e r d a t a m a t e r i l d e n g a n p e r a n t a r a a n H a k i m . ' 

H u k u m p e r d a t a m a t e r i l y a n g i n g i n d i t e g a k k a n a t a u d i p e r t a h a n k a n 

d e n g a n h u k u m acara p e r d a t a t e r s e b u t m e l i p u t i p e r a t u r a n h u k u m y a n g t e r t u l i s 

b e r u p a p e r a t u r a n p e r u n d a n g - u n d a n g a n s e p e r t i K U H P e r d a t a , K U H D a g a n g , 

U n d a n g - U n d a n g P o k o k A g r a r i a , U n d a n g - U n d a n g P o k o k P e r k a w i n a n d a n 

s e b a g a i n y a , s e r t a p e r a t u r a n h u k u m y a n g t i d a k t e r t u l i s b e r u p a h u k u m y a n g 

h i d u p d a l a m m a s y a r a k a t . H u k u m p e r d a t a i n i h a r u s d i t a a t i o l e h s e t i a p o r a n g 

aga r t e r c i p t a k e t e r t i b a n h u k u m d i d a l a m m a s y a r a k a t . 

' Sudikno Mertokusumo, 2004, H u k u m A c a r a Perdata I n d o n e s i a , Liberty, 
Yogyakarta,, him.2. 
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A p a b i l a d a l a m p e r g a u l a n h u k u m d i t e n g a h - t e n g a h m a s y a r a k a t , a d a y a n g 

m e l a k u k a n p e l a n g g a r a n t e r h a d a p k a i d a h h u k u m p e r d a t a t e r s e b u t , m i s a l n y a 

p e n j u a l t i d a k m e n y e r a h k a n b a r a n g y a n g d i j u a l n y a , m a k a h a l i t u j e l a s 

m e n i m b u i k a n k e r u g i a n t e r h a d a p p i h a k l a i n . U n t u k m e m u l i h k a n h a k p e r d a t a 

p i h a k l a i n y a n g t e l a h d i r u g i k a n i t u , m a k a h u k u m p e r d a t a m a t e r i l y a n g t e l a h 

d i l a n g g a r i t u h a r u s d i p e r t a h a n k a n a t a u d i t e g a k k a n , y a i t u d e n g a n c a r a 

m e m p e r g u n a k a n h u k u m a c a r a p e r d a t a . J a d i p i h a k l a i n y a n g h a k p e r d a t a n y a 

d i r u g i k a n k a r e n a p e l a n g g a r a n t e r h a d a p h u k u m p e r d a t a t e r s ebu t , t i d a k b o l e h 

m e m u l i h k a n h a k p e r d a t a n y a i t u d e n g a n m a i n h a k i m (Eigen rechting) s e n d i r i , 

m e l a i n k a n h a r u s m e n u r u t k e t e n t u a n y a n g t e r m u a t d a l a m h u k u m a c a r a p e r d a t a , 

d e n g a n p e r k a t a a n l a i n b a h w a p e l a n g g a r a n t e r h a d a p h u k u m p e r d a t a i t u a k a n 

m e n i m b u i k a n p e r k a r a p e r d a t a , y a k n i p e r k a r a d a l a m r u a n g l i n g k u p h u k u m 

p e r d a t a , b a g a i m a n a c a r a n y a m e n y e l e s a i k a n p e r k a r a p e r d a t a i t u d i d a l a m 

n e g a r a y a n g b e r d a s a r k a n a tas h u k u m , t i d a k b o l e h d e n g a n c a r a m a i n h a k i m 

s e n d i r i , t e t a p i h a r u s d e n g a n c a r a y a n g d i a t u r d a l a m h u k u m a c a r a p e r d a t a , 

k a r e n a i t u d a p a t d i k a t a k a n J u g a b a h w a h u k u m a c a r a p e r d a t a a d a l a h p e r a t u r a n 

h u k u m y a n g m e n e n t u k a n b a g a i m a n a c a r a n y a m e n y e l e s a i k a n p e r k a r a p e r d a t a 

m e l a l u i b a d a n p e r a d i l a n . 

D e w a s a i n i k a i d a h - k a i d a h h u k u m a c a r a p e r d a t a t e r d a p a t b e r s e r a k a n 

d i b e r b a g a i p e r a t u r a n , s e b a g i a n t e r m u a t d a l a m Het Herziene Inlandsch 

reglement. d i s i n g k a t H I R , y a n g k h u s u s b e r l a k u u n t u k d a e r a h J a w a d a n 
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M a d u r a . S e d a n g k a n Rechtsreglement Buitengewesten, d i s i n g k a t R b g . , b e r l a k u 

u n t u k d i l u a r J a w a d a n M a d u r a . ^ 

S e l a i n i t u B u r g e r l i j k e W e t s b o e k d i s i n g k a t B W , d a l a m b u k u k e s a t u , 

b u k u k e e m p a t d a n R e g l e m e n t c a t a t a n s i p i l , m e m u a t p u l a p e r a t u r a n - p e r a t u r a n 

h u k u m acara p e r d a t a , k a i d a h - k a i d a h m a n a k h u s u s b e r l a k u u n t u k g o l o n g a n 

p e n d u d u k t e r t e n t u , y a n g b a g i n y a b e r l a k u h u k u m p e r d a t a ba ra t . D i s a m p i n g i t u 

h u k u m acara p e r d a t a t e r d a p a t d a l a m U n d a n g - U n d a n g t e n t a n g K e k u a s a a n 

K e h a k i m a n , y a i t u U n d a n g - U n d a n g N o m o r 4 8 T a h u n 2 0 0 9 d a n p e r a t u r a n 

P e r u n d a n g - u n d a n g a n l a i n n y a . 

A p a b i l a d a l a m s u a t u p e r k a r a , t i d a k dapa t d i s e l e s a i k a n o l e h p i h a k - p i h a k 

seca ra d a m a i , m a k a j a l a n t e r a k h i r d a p a t d i t e m p u h i a l a h m e m i n t a p e n y e l e s a i a n 

m e l a l u i h a k i m . U n t u k m e n d a p a t k a n p e n y e l e s a i a n m e l a l u i H a k i m , p e n g g u g a t 

h a r u s m e n g a j u k a n p e r m o h o n a n g u g a t a n k e p a d a K e t u a P e n g a d i l a n N e g e r i . 

G u g a t a n y a n g d i a j u k a n k e p a d a k e t u a P e n g a d i l a n N e g e r i t e r s e b u t d i s e b u t 

p e r k a r a p e r d a t a . 

Y a n g m e n g a j u k a n g u g a t a n d i s e b u t P e n g g u g a t , s e d a n g k a n p i h a k y a n g 
d i g u g a t d i s e b u t t e r g u g a t . M e n u r u t P a s a l 1 1 8 H I R d a n P a s a l 142 R B g 
g u g a t a n h a r u s d i a j u k a n d e n g a n s u r a t p e r m i n t a a n y a n g d i t a n d a t a n g a n i 
o l e h p e n g g u g a t a t a u w a k i l n y a . S u r a t p e r m i n t a a n i n i d a l a m p r a k t e k 
d i s e b u t s u r a t g u g a t a t a u g u g a t a n . ^ 

K a r e n a g u g a t a n h a r u s d i a j u k a n d e n g a n s u r a t g u g a t a n , m a k a b a g i 

m e r e k a y a n g b u t a h u r u f d i b u k a k e m u n g k i n a n u n t u k m e n g a j u k a n g u g a t a n n y a 

\ 

^ Dadan Muttaqien, 2008, Dasar-dasar H u k u m A c a r a P e r d a t a , Insania Cita Press, 
Yogyakarta, him. 4. 

' Sudikno Mertokusumo, Op.Cit., him. 10 
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seca ra l i s a n k e p a d a K e t u a P e n g a d i l a n N e g e r i y a n g b e r w e n a n g u n t u k 

m e n g a d i l i g u g a t a n t e r s e b u t d a n m o h o n a g a r d i b u a t k a n n y a s u r a t g u g a t a n . 

P e r m o h o n a n g u g a t a n d i a j u k a n k e p a d a K e t u a P e n g a d i u l a n N e g e r i y a n g 

d a e r a h h u k u m n y a m e l i p u t i t e m p a t t i n g g a l T e r g u g a t a t a u j i k a t i d a k d i k e t a h u i 

t e m p a t t i n g g a l n y a , t e m p a t t i n g g a l s e s u n g g u h n y a . J i k a t e r d a p a t l e b i h d a r i 

s e o r a n g t e r g u g a t y a n g t i d a k b e r t e m p a t t i n g g a l d a l a m d a e r a h h u k u m 

P e n g a d i l a n N e g e r i y a n g s a m a , m a k a g u g a t a n d i a j u k a n K e p a d a K e t u a 

P e n g a d i l a n N e g e r i y a n g d a e r a h h u k u m n y a m e l i p u t i t e m p a t t i n g g a l s a l a h 

s e o r a n g T e r g u g a t m e n u r u t p i l i h a n n y a . 

A p a b i l a p a d a h a r i y a n g t e l a h d i t e n t u k a n p a r a p i h a k y a n g b e r p e r k a r a 

h a d i r d i p e r s i d a n g a n , m a k a m e n u r u t k e t e n t u a n P a s a l 1 3 0 a y a t ( 1 ) H I R a t a u 

P a s a l 1 5 4 a y a t ( I ) R B g . , h a k i m d i w a j i b k a n u n t u k m e n g u s a h a k a n p e r d a m a i a n 

a n t a r a m e r e k a . 

A p a b i l a p e r d a m a i a n t i d a k a t a u p u n b e l u m t e r c a p a i , m a k a p e r s i d a n g a n 

d i l a n j u t k a n d e n g a n a c a r a e k s e p s i a t a u J a w a b a n d a r i t e r g u g a t y a n g d i l a n j u t k a n 

d e n g a n a c a r a a c a r a r e p l i k d a n d u p l i k d a r i m a s i n g - m a s i n g p i h a k y a n g 

b e r p e r k a r a , s e t e l a h a c a r a j a w a b m e n j a w a b t e r s e b u t l a l u d i t e r u s k a n d e n g a n 

a c a r a p e m b u k t i a n , k e s i m p u l a n d a n p u t u s a n d a r i m a j e l i s H a k i m y a n g 

m e m e r i k s a d a n m e m u t u s p e r k a r a t e r s e b u t . 

S e t e l a h s e l e s a i m e m e r i k s a p e r k a r a . H a k i m m e n g u m p u l k a n s e m u a h a s i l 

p e m e r i k s a a n u n t u k d i s a r i n g m a n a y a n g p e n t i n g d a n m a n a y a n g t i d a k p e n t i n g . 

B e r d a s a r k a n h a s i l p e m e r i k s a a n i t u . H a k i m b e r u s a h a m e n e m u k a n p e r i s t i w a n y a 

s e t e l a h H a k i m m e n d a p a t k e p a s t i a n b a h w a t e l a h t e r j a d i p e r i s t i w a h u k u m , l a l u 
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i a m e n e n t u k a n a p a k a h p e r i s t i w a y a n g t e l a h t e r j a d i i t u m e r u p a k a n p e l a n g g a r a n 

h u k u m a t a u t i d a k . K e m u d i a n i a m e n e n t u k a n p e r a t u r a n h u k u m a p a k a h y a n g 

m e n g u a s a i p e r i s t i w a y a n g t e l a h t e r j a d i i t u . 

H a k i m s e b a g a i p e n e g a k h u k u m d a n k e a d i l a n w a j i b m e n g g a l i , m e n g i k u t i 

d a n m e m a h a m i n i l a i - n i l a i h u k u m y a n g h i d u p d a l a m m a s y a r a k a t . I n i b e r a r t i 

b a h w a d a l a m m a s y a r a k a t y a n g m e n g e n a i h u k u m t i d a k t e r t u l i s a t a u h u k u m 

ada t . H a k i m a d a l a h p e n g g a l i n i l a i - n i l a i h u k u m y a n g h i d u p d a l a m m a s y a r a k a t 

d a n m e r u m u s k a n n y a m e l a l u i p u t u s a n n y a . U n t u k i t u H a k i m h a r u s t e r j u n 

k e t e n g a h - t e n g a h m a s y a r a k a t g u n a m e n g e n a i , m e r a s a k a n d a n m e n y e l a m i 

p e r a s a a n h u k u m d a n r a s a k e a d i l a n y a n g h i d u p d a l a m m a s y a r a k a t , d e n g a n 

d e m i k i a n H a k i m dapa t m e m b e r i k a n p u t u s a n y a n g sesua i d e n g a n h u k u m d a n 

k e a d i l a n m a s y a r a k a t . 

H u k u m a c a r a p e r d a t a h a n y a d i p e r u n t u k k a n m e n j a m i n d i t a a t i n y a h u k u m 

m a t e r i i l p e r d a t a . K e t e n t u a n h u k u m aca ra p e r d a t a p a d a u m u m n y a t i d a k 

m e m b e b a n i h a k d a n k e w a j i b a n s e p e r t i y a n g k i t a j u m p a i d a l a m h u k u m m a t e r i i l 

p e r d a t a , t e t a p i m e l a k s a n a k a n d a n m e m p e r t a h a n k a n a t a u m e n e g a k k a n k a e d a h 

h u k u m m a t e r i i l p e r d a t a y a n g ada , a t a u m e l i n d u n g i h a k p e r o r a n g a n . 

H u k u m aca ra p e r d a t a a d a l a h p e r a t u r a n h u k u m y a n g m e n g a t u r b a g a i m a n a 
c a r a n y a m e n j a m i n d i t a a t i n y a h u k u m p e r d a t a m a t e r i i l d e n g a n p e r a n t a r a a n 
h a k i m . D e n g a n p e r k a t a a n l a i n h u k u m a c a r a p e r d a t a a d a l a h p e r a t u r a n 
h u k u m y a n g m e n e n t u k a n b a g a i m a n a c a r a n y a m e n j a m i n p e l a k s a n a a n 
h u k u m p e r d a t a m a t e r i i l . ^ 

* I b i d . , hlm.2 
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P e r k a r a p e r d a t a y a n g t i d a k dapa t d i s e l e s a i k a n seca ra k e k e l u a r g a a n , t i d a k 

b o l e h d i s e l e s a i k a n d e n g a n c a r a m a i n h a k i m s e n d i r i , a k a n t e t a p i h a r u s 

d i s e l e s a i k a n m e l a l u i P e n g a d i l a n . P i h a k y a n g m e r a d i r u g i k a n h a k p e r d a t a n y a 

dapa t m e n g a j u k a n p e r k a r a n y a k e P e n g a d i l a n u n t u k m e m p e r o l e h p e n y e l e s a i a n 

s e b a g a i m a n a m e s t i n y a , y a k n i d e n g a n m e n y a m p a i k a n g u g a t a n t e r h a d a p p i h a k 

y a n g d i r a s a m e r u g i k a n . 

P a d a d a s a m y a s e t i a p o r a n g b o l e h b e r p e r k a r a d i d e p a n P e n g a d i l a n , 

k e c u a l i o r a n g - o r a n g y a n g d i n y a t a k a n t i d a k c a k a p y a i t u m e r e k a y a n g b e l u m 

d e w a s a d a n / a t a u t i d a k seha t a k a l f i k i r a n n y a . O r a n g y a n g b e l u m d e w a s a 

d i w a k i l i o r a n g t u a n y a a t a u w a l i n y a d a n o r a n g - o r a n g y a n g t i d a k seha t a k a l 

f i k i r a n n y a d i w a k i l i o l e h p e n g a m p u n y a . 

S e b a g a i s u b y e k h u k u m , m a k a b a d a n h u k u m b a i k y a n g b e r s i f a t p u b l i k 

s e p e r t i N e g a r a , P r o p i n s i , K a b u p a t e n , I n s t a n s i - i n s t a n s i P e m e r i n t a h d a n l a i n 

s e b a g a i n y a , m a u p u n y a n g b e r s i f a t p r i v a t s e p e r t i P e r s e r o a n T e r b a t a s , K o p e r a s i , 

P e r a s u r a n s i a n , Y a y a s a n j u g a b o l e h b e r p e r k a r a d i P e n g a d i l a n y a k n i m e l a l u i 

p e n g u r u s n y a a t a u w a k i l n y a . 

S e t i a p p e r k a r a p e r d a t a y a n g s e d a n g d i p e r i k s a P e n g a d i l a n , s e k u r a n g -

k u r a n g n y a t e r d a p a t d u a p i h a k y a n g b e r h a d a p a n s a t u s a m a I a i n , y a i t u p i h a k 

P e n g g u g a t y a n g m e n g a j u k a n g u g a t a n d a n p i h a k t e r g u g a t y a n g d i g u g a t . 

P e n g g u g a t a d a l a h p i h a k y a n g m e m u l a i m e m b u a t p e r k a r a d e n g a n 
m e n g a j u k a n g u g a t a n k a r e n a m e r a s a h a k p e r d a t a d i r u g i k a n , s e d a n g k a n 
t e r g u g a t a d a l a h p i h a k y a n g d i t a r i k k e d e p a n P e n g a d i l a n , k a r e n a d i r a s a 
o l e h P e n g g u g a t s e b a g a i y a n g m e r u g i k a n h a k p e r d a t a n y a . T e r k a t a a n 



7 

m e r a s a d a n d i r a s a d i s i n i d i m a k s u d k a n sebaga i k e a d a a n y a n g b e l u m p a s t i 
y a n g m a s i h m e m e r l u k a n p e m b u k t i a n . ^ 

P i h a k p e n g g u g a t s ebaga i p i h a k y a n g m e m u l a i a d a n y a s u a t u p e r k a r a 

p e r d a t a d i m u k a p e r s i d a n g a n , t e n t u n y a m e n g a w a l i p e r k a r a n y a d e n g a n 

m e n d a f t a r k a n g u g a t a n n y a k e P e n g a d i l a n A g a m a m e l a l u i k e p a n i t e r a a n 

K e p e r d a t a a n , k e m u d i a n s e t e l a h m e n d a p a t k a n n o m o r r e g i s t e r p e r k a r a n y a d a n d i 

s i d a n g k a n o l e h m a j e l i s h a k i m y a n g t e l a h m e n d a p a t k a n p e n e t a p a n o l e h K e t u a 

P e n g a d i l a n A g a m a , m a k a a tas dasa r g u g a t a n t e r s e b u t l a h p e m e r i k s a a n p e r k a r a 

p e r d a t a a k a n d i m u i a i , h i n g g a m e n d a p a t k a n p u t u s a n a k h i r d a r i m a j e l i s h a k i m . 

S e t e l a h g u g a t a n d i a j u k a n d a n d i d a f t a r k a n o l e h p a n i t e r a d a l a m s u a t u 

d a f t a r u n t u k i t u , m a k a k e t u a P e n g a d i l a n A g a m a y a n g b e r s a n g k u t a n a k a n 

m e n u n j u k M a j e l i s H a k i m . M a j e l i s H a k i m y a n g t e l a h d i t u n j u k m e m e r i k s a 

p e r k a r a t e r s e b u t , m e n e t a p k a n h a r i p e r s i d a n g a n d a n m e m e r i n t a h k a n m e m a n g g i l 

k e d u a b e l a h p i h a k s u p a y a h a d i r p a d a p e r s i d a n g a n y a n g d i t e t a p k a n i t u . K e d u a 

b e l a h p i h a k h a d i r d i s e r t a i s a k s i - s a k s i y a n g m e r e k a k e h e n d a k i u n t u k d i p e r i k s a 

d a n m e m b a w a s e g a l a s u r a t k e t e r a n g a n y a n g a k a n d i p e r g u n a k a n . D a l a m 

m e n e t a p k a n h a r i p e r s i d a n g a n t e r s e b u t h a r u s d i p e r t i m b a n g k a n j a r a k a n t a r a 

t e m p a t t i n g g a l / k e d i a m a n p a r a p i h a k d e n g a n t e m p a t P e n g a d i l a n A g a m a 

b e r s i d a n g . T e n g g a n g w a k t u a n t a r a m e m a n g g i l p a r a p i h a k d e n g a n h a r i 

p e r s i d a n g a n t i d a k b o l e h k u r a n g 3 h a r i ( t i d a k t e r m a s u k h a r i b e s a r ) , k e c u a l i 

d a l a m h a l y a n g s a n g a t m e n d e s a k y a n g m e m e r l u k a n s u a t u p e r k a r a h a r u s 

d i p e r i k s a s e c e p a t n y a . \ 

* Moh. Taufik Makarao, 2009, Pokok-Pokok H u k u m A c a r a P e r d a t a , Rineka Cipla, 
Jakarta, him. 12. 
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P e m a n g g i l a n p i h a k - p i h a k y a n g b e r p e r k a r a d i l a k u k a n o l e h j u r u s i t a a t a u 

j u r u s i t a p e n g g a n t i d e n g a n m e n y e r a h k a n s u r a t p a n g g i l a n . P a d a w a k t u 

m e m a n g g i l t e r g u g a t , h a r u s d i s e r a h k a n j u g a k e p a d a n y a s e h e l a i s a l i n a n ( t u r u n a n ) 

s u r a t g u g a t a n , d e n g a n m e m b e r i t a h u k a n k e p a d a n y a , k a l a u i a , b o l e h 

m e n j a w a b n y a s eca ra t e r t u l i s . 

D a l a m m e l a k u k a n p e m a n g g i l a n t e r s e b u t , J u r u s i t a a t a u j u r u s i t a 

p e n g g a n t i h a r u s b e r t e m u d a n b e r b i c a r a l a n g s u n g d e n g a n o r a n g y a n g d i p a n g g i l 

d i t e m p a t t i n g g a l n y a / k e d i a m a n n y a . K a l a u j u r u s i t a a t a u j u r u s i t a p e n g g a n t i t i d a k 

dapa t b e r t e m u d e n g a n o r a n g y a n g b e r s a n g k u t a n d i t e m p a t 

t i n g g a l n y a / k e d i a m a n n y a , m a k a s u r a t p a n g g i l a n h a r u s d i s a m p a i k a n k e p a d a 

k e p a l a d e s a / l u r a h , y a n g w a j i b d e n g a n s ege ra m e m b e r i t a h u k a n p a n g g i l a n i t u 

k e p a d a o r a n g y a n g b e r s a n g k u t a n . M e s k i p u n d i s i n i k e p a l a d e s a d i n y a t a k a n 

w a j i b m e n y a m p a i k a n p a n g g i l a n i t u k e p a d a y a n g b e r s a n g k u t a n , a k a n t e t a p i j i k a 

k e p a l a d e s a l a l a i d a l a m h a l i t u , t i d a k l a h a d a s a n k s i t e r h a d a p n y a . A k i b a t n y a 

m u n g k i n s e k a l i o r a n g y a n g d i g u g a t d a l a m s u a t u p e r k a r a p e r d a t a , k a r e n a t i d a k 

m e n e r i m a p e m b e r i t a h u a n a t a u p a n g g i l a n d a r i k e p a l a d e s a n y a , a k a n d i k a l a h k a n 

d e n g a n p u t u s a n verstek. A p a b i l a k e m u d i a n p u t u s a n verstek d i b e r i t a h u k a n o l e h 

j u r u s i t a , i a t i d a k b e r t e m u p u l a , d a n k e p a l a d e s a s e l a n j u t n y a l a l a i l a g i 

m e m b e r i t a h u k a n p u t u s a n t e r s e b u t k e p a d a n y a , m a k a i a s a n g a t d i r u g i k a n , k a r e n a 

k e j a d i a n i t u t e n g g a n g w a k t u u n t u k m e n g a j u k a n verzet t e r h a d a p p u t u s a n t a d i 

b e r l a l u d e n g a n t i d a k d i s e n g a j a . 

\ 

K a l a u t e r g u g a t s u d a h m e n i n g g a l d u n i a , m a k a s u r a t p a n g g i l a n 

d i s a m p a i k a n k e p a d a a h l i w a r i s n y a ; d a n j i k a a h l i w a r i s t i d a k d i k e t a h u i m a k a 
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s u r a t p a n g g i l a n d i s a m p a i k a n k e p a d a k e p a l a desa , d i t e m p a t t i n g g a l t e r a k h i r 

t e r g u g a t y a n g m e n i n g g a l d u n i a , d a n k e p a l a desa w a j i b m e m b e r i t a h u k a n a t a u 

m e n y a m p a i k a n p a n g g i l a n k e p a d a a h l i w a r i s t e r g u g a t y a n g m e n i n g g a l d u n i a i t u . 

A p a b i l a t e m p a t t i n g g a l d a n t e m p a t k e d i a m a n t i d a k d i k e t a h u i , m a k a s u r a t 

p a n g g i l a n d i s e r a h k a n k e p a d a B u p a t i / W a l i K o t a y a n g w i l a y a h n y a t e r l e l a k 

t e m p a t t i n g g a l p e n g g u g a t , s e l a n j u t n y a s u r a t p a n g g i l a n t e r s e b u t d i t e m p e l k a n 

p a d a p a p a n p e n g u m u m a n d i P e n g a d i l a n A g a m a . 

S e l a n j u t n y a b i l a m a n a y a n g d i p a n g g i l b e r t e m p a t t i n g g a l d i l u a r d a e r a h 

h u k u m P e n g a d i l a n A g a m a y a n g m e m e r i k s a p e r k a r a , m a k a p a n g g i l a n t e r h a d a p 

o r a n g i t u d i l a k u k a n m e l a l u i K e t u a P e n g a d i l a n A g a m a y a n g d a e r a h h u k u m n y a 

m e l i p u t i t e m p a t t i n g g a l o r a n g y a n g d i p a n g g i l t e r s e b u t . R e l a s p a n g g i l a n 

k e m u d i a n d i k i n m k a n k e p a d a K e t u a P e n g a d i l a n A g a m a y a n g m e m e r i k s a 

p e r k a r a . 

S e t e l a h m e l a k u k a n p e m a n g g i l a n , j u r u s i t a h a r u s m e n y e r a h k a n r i s a l a h 

p a n g g i l a n k e p a d a h a k i m y a n g a k a n m e m e r i k s a p e r k a r a , y a n g m e r u p a k a n b u k t i 

b a h w a p a n g g i l a n b e n a r - b e n a r t e l a h d i l a k u k a n . H a l i n i sanga t p e n t i n g b a g i 

h a k i m , k a r e n a a p a b i l a p i h a k - p i h a k t e l a h d i p a n g g i l seca ra p a t u t , d a n k e m u d i a n 

t a n p a a l a s a n y a n g sah t i d a k h a d i r p a d a p e r s i d a n g a n y a n g t e l a h d i t e n t u k a n , 

m a k a h a k i m d a p a t m e n j a t u h k a n p u t u s a n . 

A p a b i l a p a d a h a r i y a n g t e l a h d i t e n t u k a n p a r a p i h a k y a n g b e r p e r k a r a 

h a d i r d i p e r s i d a n g a n , m a k a m e n u r u t k e t e n t u a n P a s a l 1 5 4 a y a t ( 1 ) R B g a t a u 

P a s a l 1 3 0 a y a t ( 1 ) H I R , h a k i m d i w a j i b k a n u n t u k m e n g u s a h a k a n p e r d a m a i a n 

a n t a r a m e r e k a . D a l a m k a i t a n i n i h a k i m h a r u s dapa t m e m b e r i k a n p e n g e r t i a n . 
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m e n a n a m k a n k e s a d a r a n d a n k c y a k i n a n p i h a k - p i h a k y a n g b e r p e r k a r a , b a h w a 

p e n y e l e s a i a n p e r k a r a p e r d a m a i a n m e r u p a k a n s u a t u c a r a p e n y e l e s a i a n y a n g 

l e b i h b a i k d a n l e b i h b i j a k s a n a d a r i p a d a d i s e l e s a i k a n d e n g a n p u t u s a n 

p e n g a d i l a n , b a i k d i p a n d a n g d a r i s e g i h u b u n g a n m a s y a r a k a t m a u p u n d i p a n d a n g 

d a r i s e g i w a k t u , b i a y a d a n t e n a g a y a n g d i p e r g u n a k a n . 

S e l a n j u t n y a t e g u g a t d a p a t m e m b e r i k a n j a w a b a n t e r h a d a p g u g a t a n 

p e n g g u g a t s eca ra t e r t u l i s m a u p u n l i s a n . J a w a b a n t e r g u g a t dapa t b e r u p a 

p e n g a k u a n a t a u p e n y a n g k a l a n . P e n g a k u a n b e r a r t i m e m b e n a r k a n i s i g u g a t a n 

p e n g g u g a t , s e d a n g k a n p e n y a n g k a l a n a t a u b a n t a h a n b e r a r t i m e n o l a k a t a u t i d a k 

m e m b e n a r k a n i s i g u g a t a n p e n g g u g a t . 

S e t e l a h t e r g u g a t m e n g a j u k a n j a w a b a n , m a k a t a h a p a n p e m e r i k s a a n 

p e r k a r a p e r d a t a d i P e n g a d i l a n A g a m a , s e l a n j u t n y a a d a l a h R e p l i k , y a i t u 

j a w a b a n p e n g g u g a t t e r h a d a p j a w a b a n t e r g u g a t a tas g u g a t a n n y a . R e p l i k i n i j u g a 

dapa t d i a j u k a n seca ra t e r t u l i s m a u p u n seca ra l i s a n . * 

S e t e l a h p e n g g u g a t m e n g a j u k a n r e p l i k , t a h a p a n p e m e r i k s a a n s e l a n j u t n y a 

a d a l a h d u p l i k y a i t u j a w a b a n t e r g u g a t t e r h a d a p r e p l i k y a n g d i a j u k a n p e n g g u g a t . 

A p a b i l a a c a r a j a w a b m e n j a w a b a n t a r a p e n g g u g a t d a n t e r g u g a t s u d a h c u k u p , 

d u d u k p e r k a r a p e r d a t a y a n g d i p e r i k s a s u d a h j e l a s s e m u a n y a , m a k a t a h a p a n 

p e m e r i k s a a n s e l a n j u t n y a a d a l a h p e m b u k t i a n . 

B e r d a s a r k a n u r a i a n t e r s e b u t d i a t a s , m a k a p e n u l i s t e r t a r i k u n t u k m e n g k a j i 

d a n m e n g a n a l i s i s h a l y a n g b e r s a n g k u t p a u t d e n g a n P e r t i m b a n g a n h a k i m 

t e r h a d a p p e r u b a h a n s u r a t g u g a t a n d i m u k a p e r s i d a n g a n P e n g a d i l a n A g a m a , 

^ Dadan Muttaqien. , Op.cit., h lm.24 . 
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u n t u k m a k s u d t e r s e b u t s e l a n j u t n y a d i r u m u s k a n d a l a m s k r i p s i i n i y a n g b e r j u d u l 

: P E R T I M B A N G A N H A K I M D A N A K I B A T H U K U M P E R U B A H A N 

S U R A T G U G A T A N D I M U K A P E R S I D A N G A N P E N G A D I L A N A G A M A 

P A L E M B A N G . 

B. Permasalahan 

A d a p u n p e r m a s a l a h a n d a l a m s k r i p s i i n i a d a l a h s e b a g a i b e r i k u t : 

1 . B a g a i m a n a p e r t i m b a n g a n h a k i m t e r h a d a p p e r u b a h a n s u r a t g u g a t a n d i 

m u k a p e r s i d a n g a n P e n g a d i l a n A g a m a P a l e m b a n g ? 

2 . A p a k a h a k i b a t h u k u m d a r i p e r u b a h a n su ra t g u g a t a n d i m u k a p e r s i d a n g a n 

P e n g a d i l a n A g a m a P a l e m b a n g ? 

C . Ruang Lingkup dan Tujuan 

U n t u k m e m p e r o l e h p e m b a h a s a n y a n g s i s t e m a t i s , s e h i n g g a s e j a l a n 

d e n g a n p e r m a s a l a h a n y a n g d i b a h a s , m a k a y a n g m e n j a d i t i t i k be ra t p e m b a h a s a n 

d a l a m p e n e l i t i a n i n i y a n g b e r s a n g k u t p a u t d e n g a n P e r t i m b a n g a n h a k i m 

t e r h a d a p p e r u b a h a n s u r a t g u g a t a n d i m u k a p e r s i d a n g a n P e n g a d i l a n A g a m a . 

T u j u a n P e n e l i t i a n a d a l a h u n t u k m e n g e t a h u i d a n m e n d a p a t k a n 

p e n g e t a h u a n y a n g j e l a s t e n t a n g : 

1 . P e r t i m b a n g a n h a k i m t e r h a d a p p e r u b a h a n s u r a t g u g a t a n d i m u k a 

p e r s i d a n g a n P e n g a d i l a n A g a m a P a l e m b a n g 

2 . A k i b a t h u k u m d a r i p e r u b a h a n s u r a t g u g a t a n d i m u k a p e r s i d a n g a n 

P e n g a d i l a n A g a m a P a l e m b a n g 
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D.Metode Penelitian 

S e l a r a s d e n g a n t u j u a n y a n g b e r m a k s u d m e n e l u s u r i p r i n s i p - p r i n s i p 

h u k u m , t e r u t a m a y a n g b e r s a n g k u t a n d e n g a n P e r t i m b a n g a n h a k i m t e r h a d a p 

p e r u b a h a n s u r a t g u g a t a n d i m u k a p e r s i d a n g a n P e n g a d i l a n A g a m a , m a k a j e n i s 

p e n e l i t i a n n y a a d a l a h p e n e l i t i a n h u k u m s o s i o i o g i s y a n g b e r s i f a t deskriptif 

m e n g g a m b a r k a n d a n t i d a k b e r m a k s u d u n t u k m e n g u j i h i p o t e s i s . 

1 . P e n e l i t i a n k e p u s t a k a a n d a l a m r a n g k a m e n d a p a t k a n d a t a s e k u n d e r d e n g a n 

c a r a m e n y u s u n k e r a n g k a t e o r i t i s d a n k o n s e p s i o n a l d e n g a n c a r a m e n i l a h 

b a h a n - b a h a n h u k u m s e p e r t i : 

a . b a h a n h u k u m p r i m e r , y a i t u b a h a n h u k u m y a n g d i d a p a t d a r i p e r a t u r a n 

p e r u n d a n g - u n d a n g a n y a n g r e l e v a n 

b . b a h a n h u k u m s e k u n d e r , y a i t u b a h a n h u k u m y a n g d i d a p a t d a r i t e o r i -

t e o r i , p e n d a p a t p a r a a h l i d a n s e b a g a i n y a y a n g a d a r e l e v a n s i n y a 

c. b a h a n h u k u m t e r s i e r , y a i t u m e r u p a k a n b a h a n h u k u m p e n d u k u n g b a h a n 

h u k u m p r i m e r d a n s e k u n d e r , s e p e r t i k a m u s h u k u m , e k s i k l o p e d i a d a n 

l a i n n y a . 

2 . P e n e l i t i a n l a p a n g a n , d a l a m u p a y a m e n d a p a t k a n d a t a p r i m e r , d e n g a n c a r a 

m e l a k u k a n p e n g a m a t a n d a n m e w a w a n c a r a i p i h a k P e n g a d i l a n A g a m a 

P a l e m b a n g . 

T e k n i k p e n g o l a h a n d a t a dapa t d i l a k u k a n d e n g a n m e n e r a p k a n m e t o d e 

a n a l i s i s i s i ( content analisys ) t e r h a d a p d a t a t e k s t u l a r u n m t u k s e l a n j u t n y a 

d i k o n s t r u k s i k a n k e d a l a m s u a t u k e s i m p u l a n . 



F. Sistematika Penulisan 

P e n e l i t i a n t e r d i r i d a r i e m p a t bab d e n g a n s i s t e m a t i k a sebaga i b e r i k u t : 

Bab I , m e r u p a k a n p e n d ^ u l u a n y a n g t e r d i r i d a r i l a t a r b e l a k a n g , 

P e r m a s a l a h a n , R u a n g L i n g k u p d a n T u j u a n P e n e l i t i a n , M e t o d e P e n e l i t i a n , s e r t a 

S i s t e m a t i k a P e n u l i s a n . 

B a b I I , m e r u p a k a n t i n j a u a n p u s t a k a y a n g b e r i s i k a n l a n d a s a n t e o r i y a n g 

e r a t k a i t a n n y a d e n g a n o b y e k p e n e l i t i a n , y a i t u : P e n g e r t i a n S u r a t G u g a t a n , 

K o m p e t e n s i P e n g a d i l a n A g a m a , P r o s e d u r P e n g a j u a n P e r k a r a d i P e n g a d i l a n 

A g a m a d a n S e j a r a h P e n g a d i l a n A g a m a D a l a m B a d a n P e r a d i l a n I n d o n e s i a . 

B a b I I I , m e r u p a k a n p e m b a h a s a n y a n g b e r k a i t a n d e n g a n P e r t i m b a n g a n 

h a k i m t e r h a d a p p e r u b a h a n s u r a t g u g a t a n d i m u k a p e r s i d a n g a n P e n g a d i l a n 

A g a m a P a l e m b a n g d a n A k i b a t h u k u m d a r i p e r u b a h a n s u r a l g u g a t a n d i m u k a 

p e r s i d a n g a n P e n g a d i l a n A g a m a P a l e m b a n g 

B a b I V b e r i s i k a n K e s i m p u l a n d a n s a r a n . 



B A B II 

TINJAUAN PUSTAKA 

A. Pengertian Surat Gugatan 

G u g a t a n p e r d a t a dapa t d i a j u k a n s eca ra t e r t u l i s m a u p u n l i s a n . H a ) i n i 

d i d a s a r k a n p a d a k e n y a t a a n p a d a w a k t u H I R d a n R B g d i b u a t , o r a n g - o r a n g 

I n d o n e s i a a t a u B u m i p u t e r a b a n y a k y a n g b e l u m p a n d a i m e m b a c a d a n m e n u l i s , 

s e h i n g g a k a l a u d i t e n t u j k a n g u g a t a n h a r u s d i b u a t d a l a m b e n t u k t e r t u l i s , m a k a 

a k a n s anga t b a n y a k o r a n g - o r a n g I n d o a n e s i a y a n g t i d a k dapa t m e n u n t u t d a n 

m e m p e r t a h a n k a n h a k p e r d a t a n y a , h a l m a n a j e l a s b e r t e n t a n g a n g a n d e n g a n r a s a 

k e a d i l a n . 

H I R d a n R B g j u g a t i d a k m e n g h a r u s k a n p i h a k - p i h a k y a n g b e r p e r k a r a 

u n t u k m e w a k i l k a n k e p a d a a h l i h u k u m , s e h i n g g a p i h a k - p i h a k y a n g b e r p e r k a r a 

d a p a t m e n g a h d a p s e n d i r i d a l a m s i d a n g p e n g a d i l a n u n t u k m e n g u r u s d a n 

m e n y e l e s a i k a n p e r k a r a p e r d a t a n y a . ' 

P a d a w a k t u m e n g a j u k a n g u g a t a n y a n g d i s e r a h k a n d i k e p a n i t e r a a n 

P e n g a d i l a n N e g e r i , p e n g g u g a t h a r u s m e m b a y a r b i a y a p e r k a r a y a n g m e l i p u t i 

b i a y a k a n t o r k e p a n i t e r a a n , b i a y a p e m a n g g i l a n d a n p e m b e r i t a h u a n k e p a d a p a r a 

p i h a k . B e s a m y a b i a y a p e r k a r a p a d a t a h a p p e r t a m a d i t e t a p k a n o l e h K e t u a 

P e n g a d i l a n N e g e r i s e b a g a i p a n j a r o n g k o s p e r k a r a . S e t e l a h p e m e r i k s a a n 

' Djamanat Samosir, 2011, H u k u m A c a r a Perdata T a h a p - t a h a p Penyelesaian P e r k a r a 
P e r d a t a , Nuansa Aulia, Bandung, him.7. 
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p e r k a r a b e r j a l a n , k a l a u t e m y a t a p a n j a r o n g k o s p e r k a r a t e r s e b u t t i d a k 

m e n c u k u p i , p e n g u g a t h a r u s m e m b a y a r l a g i s a m p a i m e n c u k u p i . 

B a g i m e r e k a y a n g t i d a k m a m p u , dapa t b e r a c a r a d e n g a n c u m a - c u m a 

y a i t u d e n g a n m e n g a j u k a n p e r m o h o n a n l e b i h d a h u l u k e p a d a K e t u a P e n g a d i l a n 

N e g e r i . D a l a m p e r m o h o n a n m a n a d i l a m p i r k a n s u r a t k e t e r a n g a n t i d a k m a m p u 

y a n g d i t a n d a t a n g a n i o l e h C a m a t w i l a y a h t e m p a t y a n g b e r s a n g k u t a n b e r t e m p a t 

t i n g g a l . P e r m o h o n a n b e r a c a r a d e n g a n c u m a - c u m a a t a u prodeo i n i d i j a w a b 

o l e h m a j e l i s h a k i m P e n g a d i l a n N e g e r i p a d a p e r s i d a n g a n p e r t a m a . 

S e t e l a h g u g a t a n d i a j u k a n d a n d i d a f t a r k a n o t e h p a n i t e r a d a l a m s u a t u 

d a f t a r u n t u k i t u , m a k a K e t u a P e n g a d i l a n N e g e r i y a n g b e r s a n g k u t a n a t a u k e t u a 

m a j e l i s h a k i m y a n g t e l a h d i t u n j u k m e m e r i k s a p e r k a r a t e r s ebu t , m e n e t a p k a n 

h a r i p e r s i d a n g a n d a n m e m e r i n t a h k a n m e m a n g g i l k e d u a b e l a h p i h a k s u p a y a 

h a d i r d i s e r t a i s a k s i - s a k s i y a n g m e r e k a k e h e n d a k i u n t u k d i p e r i k s a d a n 

m e m b a w a s e g a l a s u r a t k e t e r a n g a n y a n g a k a n d i p e r g u n a k a n . 

P e n e t a p a n h a r i s i d a n g t e r s e b u t h a r u s d i p e r t i m b a n g k a n j a r a k a n t a r a 

t e m p a t t i n g g a l p a r a p i h a k d e n g a n h a r i p e r s i d a n g a n t i d a k b o l e h k u r a n g t i g a h a r i 

d a n t i d a k t e r m a s u k h a r i besar , k e c u a l i a l a m h a l y a n g s anga t m e n d e s a k y a n g 

m e m e r l u k a n s u a t u p e r k a r a h a r u s d i p e r i k s a s e c e p a t n y a . 

P e m a n g g i l a n p i h a k - p i h a k y a n g b e r p e r k a r a d i l a k u k a n o l e h J u r u s i t a a t a u 

J u r u s i t a p e n g g a n t i d e n g a n m e n y e r a h k a n s u r a t p a n g g i l a n . P a d a w a k t u 

m e m a n g g i l t e r g u g a t , h a r u s d i s e r a h k a n j u g a k e p a d a n y a s c h c l a i s a l i n a n s u r a t 
\ 

g 
Abdul Kadir Muhammad, 2003, H u k u m A c a r a di I n d o n e s i a , , PT Citra Aditya 

Bakti, Bndung, him. 41. 
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g u g a t a n , d e n g a n m e m b e r i t a h u k a n k e p a d a n y a b a h w a b o l e h m e n j a w a b n y a 

s eca ra t e r t u l i s . P e m a n g g i l a n t e r s e b u t d i u s a h a k a n j u r u s i t a a t a u j u r u s i t a 

p e n o g a n t i b e t u l - b e t u l b e r t e m u d e n g a n o r a n g y a n g d i p a n g g i l d i t e m p a t 

t i n g g a l n y a , k a l a u t i d a k b e r t e m u d e n g a n o r a n g y a n g b e r s a n g k u t a n , m a k a s u r a t 

p a n g g i l a n h a r u s d i s a m p a i k a n k e p a d a K e p a l a D e s a a t a u L u r a h , y a n g w a j i b 

m e m b e r i t a h u k a n p a n g g i l a n i t u k e p a d a y a n g b e r s a n g k u t a n . 

A k i b a t y a n g m u n g k i n t e r h a d a p o r a n g y a n g d i g u g a t d a l a m s u a t u 
p e r k a r a p e r d a t a . k a r e n a t i d a k m e n e r i m a p a n g g i l a n a t a u p e m b e r i t a h u a n 
m e l a l u i K e p a l a D e s a a t a u l u r a h n y a , a k a n d i k a l a h k a n d e n g a n p u t u s a n 
v e r s t e k . A p a b i l a k e m u d i a n p u t u s a n v e r s t e k d i b e r i t a h u k a n o l e h J u r u s i t a , 
i a t i d a k b e r t e m u p u l a d a n K e p a l a D e s a s e l a n j u t n y a l a l a i t a g i 
m e m b e r i t a h u k a n p u t u s a n t e r s e b u t k e p a d a n y a , m a k a i a s a n g a t 
d i r u g i k a n , k a r e n a k e j a d i a n i t u t e n g g a n g w a k t u u n t u k m e n g a j u k a n 
v e r z e t t e r h a d a p p u t u s a n t a d i b e r l a l u d e n g a n t i d a k d i senga ja .^ 

H u k u m acara p e r d a t a p a d a p e n g a d i l a n d a l a m l i n g k u n g a n P e r a d i l a n 

U m u m y a n g b e r l a k u s e k a r a n g , m a s i h b e l u m t e r h i m p u n d a l a m s a t u k o d i f i k a s i , 

m e l a i n k a n t e r s e b a r d a l a m b e r b a g a i p e r a t u r a n p e r u n d a n g - u n d a n g a n , b a i k 

p r o d u k k o l o n i a l H i n d i a B e l a n d a d u l u m a u p u n p r o d u k n a s i o n a l s e t e l a h N e g a r a 

I n d o n e s i a m e r d e k a . 

B e r b a g a i m a c a m p e r a t u r a n p e r u n d a n g - u n d a n g a n y a n g m e m u a t h u k u m 

a c a r a p e r d a t a t e r s e b u t , a n t a r a l a i n Herziene Inlandsch Reglemen (HIR), 

Rechtreglement voor de Buitengewesten (RBg), Burgerlijk Wetboek, Wetboek 

van koophandel (WVK), d a n t e r s e b a r d i b e r b a g a i p e r a t u r a n p e r u n d a n g -

u n d a n g a n l a i n n y a . 

\ 

him. 48 
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G u g a t a n h a r u s d i a j u k a n d e n g a n s u r a t p e r m i n l a a n y a n g d i t a n d a t a n g a n i 

o l e h p e n g g u g a t a t a u k u a s a n y a . S u r a t p e r m i n l a a n i n i d a l a m p r a k t e k d i s e b u t 

s u r a t g u g a t a n . K a r e n a g u g a t a n h a r u s d i a j u k a n d e n g a n s u r a t g u g a t , m a k a b a g i 

m e r e k a y a n g b u t a h u r u f d i b u k a k e m u n g k i n a n u n t u k m e n g a j u k a n g u g a t a n n y a 

s eca ra l i s a n k e p a d a k e t u a P e n g a d i l a n N e g e r i y a n g b e r w e n a n g u n t u k m e n g a d i l i 

g u g a t a n t e r s e b u t d a n m o h o n a g a r d i b u a t k a n n y a s u r a t g u g a t a n . 

S u r a t g u g a t a n h a r u s d i t a n d a t a n g a n i o l e h p e n g g u g a t a t a u w a k i l n y a 
y a n g d i m a k s u d w a k i l d a l a m h a l i n i a d a l a h s e o r a n g k u a s a s e o r a n g y a n g 
s e n g a j a d i k u a s a k a n b e r d a s a r k a n s u a t u s u r a t k u a s a k h u s u s u n t u k 
m e m b u a t d a n m e n a n d a t a n g a n i s u r a t g u g a t , k a r e n a s u r a t g u g a t a n d i t a n d a 
t a n g a n i o l e h k u a s a b e r d a s a r k a n s u r a t k u a s a i t u , m a k a t a n g g a l s u r a t 
g u g a t a n h a r u s l e b i h m u d a d a r i p a d a t a n g g a l s u r a t k u a s a . ' ^ 

S e l a i n i t u s u r a t g u g a t a n h a r u s b e r t a n g g a l , m e n y e b u t d e n g a n j e l a s 

n a m a p e n g g u g a t d a n t e r g u g a t , t e m p a t t i n g g a l m e r e k a d a n k a l a u p e r l u J a b a t a n 

k e d u d u k a n p e n g g u g a t d a n t e r g u g a t . S u r a t g u g a t a n h a r u s m e m u a t g a m b a r a n 

y a n g j e l a s m e n g e n a i d u d u k n y a p e r s o a l a n , d e n g a n l a i n p e r k a t a a n d a s a r g u g a t a n 

h a r u s d i k e m u k a k a n d e n g a n j e l a s . D a l a m h u k u m aca ra p e r d a t a b a g i a n d a r i 

g u g a t a n i n i d i s e b u t Fundamentum petendi a t a u posita y a n g t e r d i r i d a r i b a g i a n 

y a n g m e m u a t a l a s a n - a l a s a n b e r d a s a r k a n k e a d a a n d a n b a g i a n y a n g m e m u a t 

a l a s a n - a l a s a n b e r d a s a r h u k u m . 

S u r a t g u g a t a n h a r u s p u l a d i l e n g k a p i d e n g a n petitum, y a i t u h a l - h a l 

a p a y a n g d i n g i n k a n aga r d i p u t u s k a n , d i t e t a p k a n d a n a t a u d i p e r i n t a h k a n o l e h 

h a k i m , petitum i n i h a r u s j e l a s d a n l e n g k a p . H a k i m w a j i b m e n g a d i l i s e m u a 

°̂ Reuiowulan Sutantio dan Iskandar Oeripkartawinata, 2002, H u k u m A c a r a Perdata 
D a l a m T e o r i dan Praktek, Aiumni, Bandung, h!m.6 
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b a g i a n d a r i p e t i t u m d a n d i l a r a n g u n t u k m e m u t u s k a n l e b i h d a r i p a d a a p a y a n g 

d i m i n t a . " 

I d e n t i t a s p a r a p i h a k a d a l a h k e t e r a n g a n y a n g l e n g k a p d a r i p a d a p i h a k -

p i h a k y a n g b e r p e r k a r a , y a i t u n a m a , t e m p a t t i n g g a l , d a n p e k e r j a a n . K a l a u 

m u n g k i n j u g a a g a m a , u m u r , s t a t u s ( k a w i n a t a u b e l u m k a w i n , j a n d a a t a u d u d a ) 

p e r l u d i c a n t u m k a n d a l a m g u g a t a n . S e d a n g k a n y a n g d i m a k s u d d e n g a n 

fundamentum petendie a d a l a h dasa r d a r i p a d a g u g a t a n , y a n g m e m u a t t e n t a n g 

a d a n y a h u b u n g a n h u k u m a n t a r a p i h a k - p i h a k y a n g b e r p e r k a r a ( p e n g g u g a t d a n 

t e r g u g a t ) , y a n g t e r d i r i d a r i d u a b a g i a n y a i t u ( 1 ) u r a i a n t e n t a n g k e j a d i a n -

k e j a d i a n a t a u p e r i s t i w a - p e r i s t i w a d a n ( 2 ) u r a i a n t e n t a n g h u k u m n y a . U r a i a n 

t e n t a n g k e j a d i a n - k e j a d i a n a t a u p e r i s t i w a - p e r i s t i w a m e r u p a k a n p e n j e l a s a n 

d u d u k p e r k a r a n y a , s e d a n g k a n u r a i a n t e n t a n g h u k u m n y a a d a l a h u r a i a n t e n t a n g 

a d a n y a h a k a t a u h u b u n g a n h u k u m y a n g m e n j a d i dasar y u r i d i s g u g a t a n . 

S a m p a i seberapa j a u h k a h h a r u s d i b e r i k a n p e r i n c i a n t e n t a n g k e j a d i a n -

k e j a d i a n a t a u p e r i s t i w a - p e r i s t i w a y a n g m e n j a d i dasar g u g a t a n ? D a l a m i l m u 

h u k u m aca ra p e r d a t a d i k e n a l 2 m a c a m t e o r i m e n g e n a i h a l i n i . ' ' 

P e r t a m a ; substantierings theorie. T e o r i i n i m e n y a t a k a n b a h w a g u g a t a n 

s e l a i n h a r u s m e n y e b u t k a n p e r i s t i w a h u k u m y a n g m e n j a d i dasa r g u g a t a n , j u g a 

h a r u s m e n y e b u t k a n k e j a d i a n - k e j a d i a n n y a t a y a n g m e n d a h u l u i p e r i s t i w a 

h u k u m d a n m e n j a d i sebab t i m b u l n y a p e r i s t i w a h u k u m t e r s e b u t . B a g i 

" / A ; X , him. 14. 

" Riduan Syahrani, Op.Cit., him. 49. 
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p e n g g u g a t y a n g m e n u n t u t s u a t u b e n d a m i l i k n y a m i s a l n y a , d a l a m g u g a t a n 

t i d a k c u k u p h a n y a m e n y e b u t k a n b a h w a i a a d a l a h p e m i t i k b e n d a i t u , t e t a p i 

j u g a h a r u s m e n y e b u t k a n s e j a r a h p e m i l i k a n n y a , m i s a l n y a k a r e n a m e m b e l i , 

m e w a r i s , h a d i a h d a n l a i n s e b a g a i n y a . T e o r i i n i s e k a r a n g s u d a h d i t i n g g a l k a n . 

K e d u a ; individualisering.s theorie, T e o r i i n i m e n y a t a k a n b a h w a d a l a m 

g u g a t a n c u k u p d i s e b u t k a n p e r i s t i w a - p e r i s t i w a a t a u k e j a d i a n - k e j a d i a n y a n g 

h a r u s m e n u n j u k k a n a d a n y a h u b u n g a n h u k u m y a n g m e n j a d i dasa r g u g a t a n , 

t a n p a h a r u s m e n y e b u t k a n k e j a d i a n - k e j a d i a n n y a t a y a n g m e n d a h u l u i d a n 

m e n j a d i sebab t i m b u l n y a k e j a d i a n - k e j a d i a n h u k u m t e r s e b u t . B a g i p e n g g u g a t 

y a n g m e n u n t u t s u a t u b e n d a m i l i k n y a , m i s a l n y a , d a l a m g u g a t a n n y a c u k u p 

d i s e b u t k a n b a h w a d i a a d a l a h p e m i l i k b e n d a i t u . D a s a r t e r j a d i n y a a t a u s e j a r a h 

a d a n y a h a k m i l i k a tas b e n d a i t u p a d a n y a , t i d a k p e r l u d i m a s u k k a n d a l a m 

g u g a t a n , k a r e n a i n i d a p a t d i k e m u k a k a n d i m u k a p e r s i d a n g a n p e n g a d i l a n 

d e n g a n d i s e r t a i b u k t i - b u k t i . Individualiserings theorie i n i a g a k n y a s e s u a i 

d e n g a n s i s t e m y a n g d i a n u t d a l a m H I R d a n R B g , y a i t u o r a n g b o l e h b e r a c a r a 

seca ra l i s a n , t i d a k a d a k e w a j i b a n m e n g u a s a k a n k e p a d a a h l i h u k u m d a n h a k i m 

b e r s i k a p a k t i f . 

A d a p u n y a n g d i m a k s u d d e n g a n petitum a d a l a h y a n g d i m o h o n a t a u 
d i t u n t u t s u p a y a d i p u t u s k a n o l e h p e n g a d i l a n . J a d i p e t i t u m i n i a k a n 
m e n d a p a t j a w a b a n n y a d a l a m d i k t u m a t a u a m a r p u t u s a n p e n g a d i l a n . 
K a r e n a i t u p e n g g u g a t h a r u s m e r u m u s k a n p e t i t u m t e r s e b u t d e n g a n j e l a s 
d a n t egas . T u n t u t a n y a n g t i d a k j e l a s a t a u t i d a k s e m p u m a b i a s b e r a k i b a t 
d i n y a t a k a n t i d a k dapa t d i t e r i m a . 

\ 

" Moh. Taufik Makarao, Op.Cit, him. 25. 
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A p a b i l a d a l a m p e r g a u l a n h u k u m d i t e n g a h - t e n g a h m a s y a r a k a t , a d a 

y a n g m e l a k u k a n p e l a n g g a r a n t e r h a d a p k a i d a h h u k u m p e r d a t a t e r s e b u t , p e n j u a l 

t i d a k m e n y e r a h k m b a r a n g y a n g d i j u a l m i s a l n y a , m a k a h a l i t u j e l a s 

m e n i m b u i k a n k e r u g i a n t e r h a d a p p i h a k l a i n . U n t u k m e m u l i h k a n h a k p e r d a t a 

p i h a k i t u h a r u s d i p e r t a h a n k a n a t a u d i t e g a k k a n , y a i t u d e n g a n c a r a 

m e m p e r g u n a k a n h u k u m aca ra p e r d a t a . . J a d i p i h a k l a i n y a n g h a k p e r d a t a n y a 

d i r u g i k a n k a r e n a p e l a n g g a r a n t e r h a d a p h u k u m p e r d a t a t e r s e b u t , t i d a k b o l e h 

m e m u l i h k a n h a k p e r d a t a n y a i t u d e n g a n m e n g h a k i m i s e n d i r i , m e l a i n k a n h a r u s 

m e n u r u t k e t e n t u a n y a n g t e r m u a t d a l a m h u k u m a c a r a p e r d a t a . 

B. Kompetensi Pengadilan Agama 

P a d a d a s a m y a a d a t i g a h a l y a n g m e n d a s a r y a n g d i u b a h d a l a m U U N o . 7 

T a h u n 1 9 8 9 t e n t a n g P e r a d i l a n A g a m a , y a i t u m e n g e n a i k e w e n a n g a n , 

p e m b i n a a n d a n h a k o p s i . J i k a p a d a U n d a n g - u n d a n g N o m o r 7 t a h u n 1 9 8 9 , 

P e n g a d i l a n A g a m a h a n y a b e r w e n a n m e m e r i k s a p e r k a r a p e r d a t a t e r t e n t u 

d i b i d a n g p r k a w i n a n , k e w a n s a n , w a s i a t d a n h i b a h , w a k a f d a n s o d a q a h v i d e 

p a s a l 2 d a n P a s a l 4 9 a y a t ( I ) U U N o . 7 T a h u n 1 9 8 9 , k i n i k e w e n a n g a n t e r s e b u t 

d p e r l u a s , k a t a " P e r d a t a " p a d a p a s a l 2 d i h i l a n g k a n s e h i n g g a b e r b u n y i " 

P e r a d i l a n A g a m a a d a l a h s a l a h s a t u p e l a k s a n a k e k u a s a a n k e h a k i m a n b a g i 

r a k y a t p e n c a r i k e a d i l a n y a n g b e r a g a m a I s l a m m e n g e n a i p e r k a r a t e r t e n t u 

s e b a g a i m a n a d i m a k s u d d a i a m U n d a n g - u n d a n g i n i S e d a n g k a n p a d a pasa l 4 9 

a y a t ( 1 ) U U N o . 7 T a h u n 1 9 8 9 d i u b a h s e h i n g g a b e r b u n y i ; " P e n g a d i l a n 

A g a m a b e r t u g a s d a n b e r w e n a n g m e m e r i k s a , m e m u t u s d a n m e n y e l e s a i k a n 
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p e r k a r a d i i n g k a t p e r t a m a a n t a a o r a n g - o r a n g y a n g b e r a g a m a I s l a m d i b i d a n g ; 

a . p e r k a w i n a n , b . W a r i s , c . w a s i a t , d . H i b a h , e. W a k a f , f . Z a k a t , g i n f a q , h . 

S h o d a q a h d a n i . E k o n o m i s y a r i ' a h . 

K e t e n t u a n p a s a l 2 d a n p a s a l 4 9 a y a t ( 1 ) U U N o . 3 T a h u n 2 0 0 6 t e r s e b u t 

m e n g a n d u n g t i g a m a k n a s e k a l i g u s ; 

P e r t a m a : P e r a d i l a n A g a m a t i d a k l a g i s e m a t a - m a t a h a n y a m e n g a d i l i 

p e r k a r a - p e r k a r a p e r d a t a sa ja t e t a p i m e m u n g k i n k a n u n t u k m e m e r i k s a p e r k a r a 

p i d a n a s e j a u h d i a t u r d a l a m p e r a t u r a n p e r u n d a n g - u n d a n g a n ; 

K e d u a : K e w e n a n g a n s e b a g a i m a n a t e r s e b u t d a l a m pasa l 4 9 a y a t ( 1 ) 

l e b i h l u a s d e n g a n d i m a s u k k a n n y a e k o n o m i s y a r i ' a h s ebaga i s a l a h s a t u 

k e w e n a n g a n n y a d a n ; 

K e t i g a : P a s a l 4 9 a y a t ( 1 ) i n i j u g a s e k a l i g u s m e n g h a p u s h a k o p s i ( 

p i l i h a n h u k u m ) d a l a m s e n g k e t a w a r i s , a r t i n y a s e n g k e t a w a r i s y a n g t e r j a d i 

d i a n t a r a o r a n g - o r a n g y a n g b e r a g a m a I s l a m , h a r u s d i s e l e s a i k a n d i P e n g a d i l a n 

A g a m a , k a l i m a t y a n g t e r d a p a t d a l a m p e n j e l a s a n u m u m U U N o . 7 T a h u n 1 9 8 9 

t e n t a n g P e r a d i l a n A g a m a y a n g m e n y a t a k a n " p a r a p i h a k s e b e l u m b e r p e r k a r a 

dapa t m e m p e r t i m b a n g k a n u n t u k m e m i l i h h u k u m a p a y a n g d i p e r g u n a k a n d a l a m 

p e m b a g i a n w a i s a n " d i n y a t a k a n d i h a p u s . 

U n t u k m e n j a d i c a t a t a n b a g i l i n g k u n g a n P e r a d i l a n A g a m a m e n g e n a i 

e k o n o m i s y a r i ' a h t e a m P P H I M m e n y a t a k a n b a h w a i t u s e b e t u l n y a s u d a h 

m e l e b i h i d a r i p a d a y a n g d i p e r j u a n g k a n , k a r e n a d i d a l a m d r a f R U U k i t a h a n y a 
\ 

m e m a s u k k a n p e r b a n k a n s y a r i ' a h , t e t a p i k e t i k a d i b a h a s d i D e p a r t e m e n H u k u m 

d a n P e r u n d a n g - u n d a n g a n , O k a M a h e n d r a , m e m b e r i s a r a aga r s e k a l i a n s a j a 
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e k o n o m i s y a r i ' a h , k a r e n a k a l a u e k o n o m i s y a r i ' a h sa ja , b a g a i m a n a d e n g a n 

a s u r a n s i , r e k s a d a n a d a n b i s n i s s y a r i ' a h l a i n n y a , s a r a n i t u p u n o l e h P P H I M 

d i s a m b u t d a n D P R p u n m e n g a k o m o d i m y a . 

D e n g a n p e r l u a s a n k e w e n a n g a n t e r s ebu t , k i n i P e n g a d i l a n A g a m a t i d a k 
h a n y a m e n y e l e s a i k a n s e n g k e t a d i b i d a n g p e r k a w i n a n , w a r i s , w a q s i a t , 
h i b a h , w a k a f , d a n s h o d a q a h , P e n g a d i l a n A g a m a j g a b e r w e n a n g 
m e n a n g a n i p e r m o h o n a n p e n g a n g k a t a n a n a k , s e n g k e t a z a k a t , i n f a q , s e r t a 
s e n g k e t a h a k m i l i k d a n k e p e r d a t a a n l a i n n y a a n t a r a s c s a m a m u s l i m , s e r t a 
e k o n o m i s y a r i ' a h . ' ' ^ 

P e m b i n a a n P e r a d i l a n A g a m a pasca l a h i m y a U U N o m o r 3 T a h u n 2 0 0 6 

s e p e n u h n y a b e r a d a d i t a n g a n M a h k a m a h A g u n g , P e m b i n a a n t e r s e b u t m e l i p u t u 

t e k n i s P e r a d i l a n , o r g a n i s a s i , a d m i n i s t r a s i d a n f i n a n s i a l . K e t e n t u a n t e r s e b u t 

t e r d a p a t d a l a m p a s a l 5 a y a t ( 1 ) , s e d a n g k a n p e m b i n a a n d a n p e n g a w a s a n u m u m 

t e r h a d a p H a k i m d i l a k u k a n M a h k a m a h A g u n g v i d e pasa l 12 a y a t ( 1 ) . 

D a r i u r a i a n - u r a i a n d i a a s t a m p a k d e n g a n j e l a s b e t a p a d i n a m s n y a 

p e r k e m b a n g a n P e r a d i l a n A g a m a , p e r k e m b a n g a n t e r a k h i r i n i m e n y i r a t k a n s u a t u 

h a r a p a n b a h w a P e r a d i l a n A g a m a sege ra a k a n m e n i n g g a l k a n m a s a - m a s a 

s u r a m n y a , y a n g b e r l a n g s u n g s e l a m a l e b i h d a r i s a t u abad , m e n u j u m a s a 

k e c e m e r l a n g a n d a n k e j a y a a n . P o l i t i k h u k u m P e m e r i n t a h y a n g s e m a k i n 

a k o m o d a t i f t e r h a d a p k e b u t u h a n h u k u m u m a t I s l a m d a n s u a s a n a k e h i d u p a n 

m a s y a r a k a t y a n g s e m a k i n k o n d u s i f , m e r u p a k a n f a k t o r - f a k t o r p e n d u k u n g y a n g 

s anga t m e n g g e m b i r a k a n . 

S e i r i n g d e n g a n p e r j a l a n a n d a n p e r k e m b a n g a n P e r a d i l a n A g a m a d a r i 

m a s a k e m a s a , m u l a i d a r i t a h u n 1 8 8 2 s a m p a i d e n g a n s e k a r a n g i n i , k e w e n a n g a n 

" Ibid, him. 37. 
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P e r a d i l a n A g a m a s e l a l u b e r t a m b a h d a n l ua s s e s u a i d e n g a n k o n d i s i p a d a saa t 

i t u . U n t u k i t u l a h w a l a u p u n pada u r a i a n s e j a r a h p e r a d i l a n t e r d a h u l u s u d a h a d a 

b a y a n g a n k e w e n a n g a n d a r i P e r a d i l a n A g a m a , n a m u n u n t u k j e l a s n y a P e n u l i s 

a k a n m e n g e l o r n p o k k a n k e w e n a n g a n P e r a d i l a n A g a m a sebaga i b e r i k u t 

1 . K e w e n a n g a n b e r d a s a r k a n s t a d b l a a d 1 8 8 2 N o . 1 5 2 s e b a g a i b e r i k u t ; 

a. H u k u m p e r k a w i n a n ; 

b . H u k u m k e w a r i s a n ; 

c. H i b a h ; 

d . W a s i a t ; 

e. I n f a q ; 

f . S h o d a q a h 

g . D a n I a i n - l a i n . 

2 . K e w e n a n g a n b e r d a s a r k a n S t a d b l a a d 1 9 3 7 N o m o r 6 1 1 sebaga i b e r i k u t ; 

a. N i k a h T a l a k d a n R u j u k . ( N T R ) sa ja ; 

b . S e l a i n n y a d i m a s u k k a n k e d a l a m L a n d r a a d . 

3 . K e w e n a n g a n b e r d a s a r k a n U U N o . l T a h u n 1 9 7 4 sebaga i b e r i k u t : 

a. I z i n b e r i s t e r i l e b i h d a r i s e o r a n g ; 

b . I z i m e l a n g s u n g k a n p e r k a w i n a n b a g i s e o r a n g y a n g b e l u m b e r u s i a 2 1 t a h u n 

d a n d a l a m h a l o r a n g t u a / w a l i / k e l u a r g a d a l a m g a r i s l u r u s ada p e r b e d a a n 

p e n d a p a t ; 

c. D i s p e n s a s i k a w i n ; 

Abdul Mauan, Op.Cit., him. 61. 
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d . P e n o t a k a n p e k a w i n a n o l e h P P N ; 

e. P e m b a t a l a n p e r k a w i n a n ; 

f. G u g a t a n k e l a l a i a n a t a s k e w a j ' b a n s u a m i / i s t e r i ; 

g . P e r c e r i a n k a r e n a t a l a k ; 

h . G u g a t a n p e r c e a i a n ; 

i . P e n y e l e s a i a n h a r t a b e r s a m a ; 

j . M e n g e n a i p e n g u a s a a n a n a k ; 

k . I b u d a p a t m e m i k u l b i a y a p e m e h h a r a a n d a n p e n d l d i k a n a n a k b i l a m a n a 

b a p a k y a n g s e h a r u s n y a b e r t a n g g u n g j a w a b t i d a k m e m e n u h i n y a ; 

1. P e n e n t u a n k e w a j i b a n m e m b e r ! b i y a p e n g h i d u p a n o l e h s u a m i k e p a d a b e k a s 

i s t e r i a t a u p e n e n t u a n s u a t u k e w a j i b a n b a g i b e k a s i s t e r i ; 

m . P u t u s a n t e n t a n g a t a u t i d a k n y a s e o a n g a n a k ; 

n . P u t u s a n t e n t a n g p e n c a b u t a n k e k u a s a a n o r a n g t u a 

o . P e n c a b u t a n k e k u a s a a n w a l i ; 

p . P e n u n j u k a n o r a n g l a i n s e b a g a i w a l i o l e h P e n g a d i l a n d a l a m h a l k e k u a s a a n 

o r a n g t u a d i c a b u t : 

q . M e n u n u k s e o r a n g w a l i d a l a m h a l s e o r a n g a n a k y a n g b e l u m c u k u p u m u r 

18 t a h u n y a n g d i t i n g g a l k e d u a o r a n g t u a n y a , p a d a h a l t i d a k a d a p e n u n j u k a n 

w a l i o l e h o r a n g t u a n y a ; 

r . P e m b e b a n a n k e w a j i b a n g a n t i k e r u g i a n t e r h a d a p w a l i y a n g t e l a h 

m e n y e b a b k a n k e r u g i a n a t a s h a r t a b e n d a a n a k y a n g a d a d i b a w a h 

k e k u a s a a n n y a ; 

s. P e n e t a p a n a s a l u s u l s e o r a n g a n a k ; 
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t . P u t u s a n t e n t a n g h a l p e n o l a k a n p e m b e r i a n k e t e r a n g a n u n t u k m e l a k u k a n 

p e r k a w i n a n c a m p u r a n ; 

u . P e m y a t a a n t e n t a n g s a h n y a p e r k a w i n n y a n g t e r j a d i s e b e l u m U - U N o . l 

T a h u n 1 9 7 4 d a n d i j a l a n k a n m e n u r u t o e r a t u r a n y a n g I a i n . 

4 . K e w e n a n g a n b e r d a s a r k a n U n d a n g - u n d a n g N o m o r 7 t a h u n 1 9 8 9 s e b a g a i b e r i k u t 

a. H u k u m P e r k a w i n a n s e b a g a i m a n a t e r s e b u t d a l a m U U N o . l T a h u n 1 9 7 4 ; 

b . K e w a r i s a n s e b a g a i m a n a t e r s e b u t d a l a m K H I ; 

c. H i b a h d a n w a s i a t : 

d . I n f a q d a n s h a d a q a h ; 

5 . K e w e n a n g a n b e r d a s a r k a n U n d a n g - u n d a n g N o m o r 3 t a h u n 2 0 0 6 s e b a g a i 

b e r i k u t : 

a. P e r k a w i n a n s e b a g a i m a n a t e r s e b u t d a l a m U U N o . l T a h u n 1 9 7 4 d i t a m b a h 

P e n g a n g k a t a n a n a k b e r d a s a r k a n h u k u m I s l a m ; 

b . K e w a r i s a n s e b a g a i m a n a t e r s e b u t d a l a m U U N o . 7 T a h u n 1 9 8 9 d i t a m b a h 

k e w e n a n g a n P e n e t a p a n a h l i w a r i s t a n p a s e n g k e t a ; 

c. W a q a f s e b a g a i a m a t e r s e b u t d a l a m U U N o . 4 1 T a h u n 2 0 0 4 t t g . w a q a f d a n P P 

N o . 2 7 T a h u n 1 9 7 7 d a n K H I ; 

a ) H i b a h ; 

b ) W a s i a t ; 

c ) Z a k a t ; 

d ) I n f a q d a n s o d a q a h d a n ; 
\ 

e ) E k o n o m i s y a r i ' a h m e l i p u t i a. P e r b a n k a n s y a r i ' a h , b . L e m b a g a 

k e u a n g a n M i k r o s y a r i ' a h , c. A s u r a n s i S y a r i ' a h , d . R e a s u r a n s i S y a r i ' a h , 
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e. R e k s a d a n a S y a r i ' a h , f . O b l i g a s i d a n s u r a t b e r h a r g a b e r j a n g k a 

m e n e n g a h s y a r i ' a h , g . S e k u r i t a s s y a r i ' a h , h . P e m b i a y a a n s y a r i ' a h , i . 

P e g a d a i a n s y a r i ' a h , j . D a n a P e n s i u n L e m a b a g a K e u a n g a n s y a r i ' a h d a n 

k. B i s n i s s y a r i ' a h . 

C . Prosedur Pengajuan Perkara di Pengadilan Agama 

P r o s e s a w a l d i m u l a i n y a be raca ra d i P e n g a d i l a n A g a m a a d a l a h d e n g a n 

m e n g a j u k a n s u r a t g u g a t a n a t a u s u r a t p e r m o h o n a n d e n g a n s e r t a - m e r t a 

m e n u n j u k a n b u k t i p e m b a y a r a n p a n j a r ( v e r s t e k ) b i a y a p e r k a r a . D e n g a n 

m e n u n j u k a n s u r a t g u g a t a n a t a u s u r a t p e r m o h o n a n d a n b u k t i p e m b a y a r a n p a n j a r 

b i a y a p e r k a r a t e r s e b u t , m a k a p e r k a r a d a p a t d i d a f t a r k a n d e n g a n d i b e r i k a n 

n o m o r r e g i s t e r p e r k a r a d a n s e l a n j u t n y a d i p r o s e s s e s u a i d e n g a n k e t e n t u a n y a n g 

d i a t a s s eca ra j e l a s d a l a m b u k u p e d o m a n p e l a k s a n a a n t u g a s d a n P e r a d i l a n 

A g a m a , d i s i n g k a t d e n g a n n a m a p o l a b i n d a l m i n . 

P e m b u a t a n s u r a t p e r m o h o n a n a t a u s u r a t g u g a t a n o l e h m a s y a r a k a t 
p e n c a r i k e a d i l a n m a s i h s a n g a t s c d i k i t s e k a l i y a n g d i b u a t o l e h p e n g a c a r a 
( a d v o k a t ) i t u p u n t e r j a d i d i k o t a - k o t a i b u k o t a p r o v i n s i a t a u s e b a g i a n 
k o t a - k o t a besa r l a i n n y a . S e d a n g k a n s e l e b i h n y a a p a l a g i d i k a t a - k a t a 
p e n e k a n a n / p e d a l a m a n h a m p i r s e m u a s u r a t p e r m o h o n a n / g u g a t a n d i 
m o h o n k a n p e r b u a t a n n y a d i P e n g a d i l a n A g a m a a t a u s e t i d a k - t i d a k n y a 
d i b u a t a tas p e t u n j u k d a r i P e n g a d i l a n A g a m a . 

D a l a m p e m b u a t a n s u r a t p e r m o h o n a n a t a u s u r a t g u g a t a n d i P e n g a d i l a n 

A g a m a , t e m y a t a m e n i m b u i k a n m a s a l a h y a n g b e r k a i t a n d e n g a n b i a y a y a n g 

s e r i n g m e n c a r i p e l a r i a n d e n g a n a l a s a n b i a y a p e n g g a n t i k e r t a s , m e r u p a k a n t i n t a 

c o m p u t e r , s e r t a j a s a p e n g e t i k a n d a n s e b a g a i n y a , m a k a t e r j a d i l a h a p a y a n g 

Ibid., hlm.79 
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d i s e b u t d e n g a n b i a y a s i l u m a n , y a n g j u m l a h n y a b e r f a r i a s i , s e h i n g g a m e m i c u 

t i m b u l n y a k e l u h a n d a n k e b e r a t a n d a r i b e r b a g a i p i h a k p e n c a r i k e a d i l a n . 

H a l y a n g p a t u t d i s a y a n g k a n p u l a a d a l a h p e l a k u p e m b u a t s u r a t 

p e r m o h o n a n / g u g a t a n d i m a k s u d b u k a n o r a n g y a n g m e n g e r t i h u k u m a t a u 

s e t i d a k - t i d a k n y a b u k a n o r a n g y a n g t e l a h d i b i m b i n g u n t u k b a g a i m a n a f o r m a t 

d a n f o r m u l a s i p e n y u s u n a n s u r a t p e r m o h o n a n / s u r a t g u g a t a n . S e h i n g g a 

t e r j a d i l a h p e m b u a t a n s u r a t p e r m o h o n a n / s i i r a t g u g a t a n d i m a k s u d y a n g t i d a k 

j e l a s , d a l i l - d a l i l a n t a r a m a y o r d a n m i n o r t i d a k t e r g a m b a r a t a u t u m p a n g t i n d i h 

a n t a r a f a k t a h u k u m d a n f a k t a k e j a d i a n / p e n e l i t i a n , b a h k a n t i d a k b e r h u b u n g a n 

a n t a r a p o s i t a d e n g a n p e t i t u m . 

M e n y a d a r i k o n d i s i y a n g s e p e r t i t e r s e b u t d i a t a s , m a k a P e n g a d i l a n 

A g a m a s e k a r a n g i n i m e l a k u k a n r e f o r m a s i s i k a p m o r a l d a n k e m a m p u a n 

k e i l m u a n d a l a m m e m b a n t u p e n c a r i k e a d i l a n m e m b u a t s u r a t 

p e r m o h o n a n / g u g a t a n d e n g a n 2 ( d u a ) ca ra , y a k n i : 

1 ) M e m b a n t u s u r a t g u g a t a n / p e r m o h o n a n d i P e n g a d i l a n A g a m a t a n p a b i a y a . 

2 ) T e n a g a p e r s o n i l y a n g t u g a s k a n m e m b u a t s u r a t g u g a t a n / p e r m o h o n a n " 

h a r u s l a h l e b i h d u l u d i b i m b i n g d a n d i b i n a s eca ra m a l a n g u n t u k b e n a r -

b e n a r m e n g e t a h u i c a r a - c a r a m e m f o r m u l a s i k a n f a k t a - f a k t a h u k u m d a n k e j a d i a n 

s e r t a m e n e m p a l k a n n y a d e n g a n m e t o d e s i l o g i s m e . 

A d a p u n u n t u k m e r e a l i s a s i k a n 2 ( d u a ) c a r a t e r s e b u t d i a t a s d i P e n g a d i l a n 

A g a m a , M a h k a m a h A g u n g R I m e l a l u i D i r j e n P e r a d i l a n A g a m a s u d a h 

m e n g i n s t r u k s i k a n k e p a d a B a d a n P e r a d i l a n A g a m a b a i k d i t i n g k a t p e r t a m a 

"ibid.,him. 89. 
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m a u p u n pada t i n g k a t b a n d i n g d e n g a n s u r a t k e p u t u s a n K e t u a M a h k a m a h A g u n g 

R J N o m o r : K M A y 0 3 2 / S K / I V / 2 0 0 6 t a n g g a l 4 A p r i l 2 0 0 6 t e n t a n g 

m e m p e r l a k u k a n B u k u I I P e d o m a n P e l a k s a n a a n T u g a s D a n A d m i n i s t r a s i 

P e n g a d i l a n y a k n i t e n t a n g p r o s e d u r p e n g a j u a n p e r k a r a d i P e n g a d i l a n A g a m a 

1 . P e n e r i m a a n P e r k a r a 

a. P e n d a f t a r a n P e r k a r a T i n g k a t P e r t a m a 

1 . S i s t e m p e l a y a n a n p e r k a r a d i p e n g a d i l a n a g a m a / m a h k a m a h s y a r M y a h 

m e n g g u n a k a n s i s t e m m e j a , y a i t u s i s t e m k e l o m p o k k e r j a y a n g t e r d i r i 

d a r i : M e j a I ( t e r m a s u k d i d a l a m n y a K a s i r ) , M e j a 11 d a n M e j a III. 

2 . P e t u g a s M e j a 1 m e n e r i m a g u g a t a n , p e r m o h o n a n , v e r z e t , p e r m o h o n a n 

e k s e k u s i d a n p e r l a w a n a n p i h a k k e t i g a ( d e r d e n v e r z e t ) . 

3 . P e r l a w a n a n a tas p u t u s a n v e r s t e k ( v e r z e t ) t i d a k d i d a f t a r s e b a g a i p e r k a r a 

b a r u , a k a n t e t a p i m e n g g u n a k a n n o m o r p e r k a r a s e m u l a ( v e r s t e k ) d a n 

P e l a w a n d i b e b a n i b i a y a u n t u k p e m a n g g i l a n d a n p e m b e r i t a h u a n p i h a k -

p i h a k y a n g d i t a k s i r o l e h pe tugas M e j a I . 

4 . P e r l a w a n a n p i h a k k e t i g a ( d e r d e n v e r z e t ) d i d a f t a r s e b a g a i p e r k a r a b a r u . 

5 . D a l a m p e n d a f t a r a n p e r k a r a , d o k u m e n y a n g p e r l u d i s e r a h k a n k e p a d a 

p e t u g a s M e j a I a d a l a h : 

a ) S u r a t g u g a t a n a t a u s u r a t p e r m o h o n a n y a n g d i t u j u k a n k e p a d a k e t u a 

p e n g a d i l a n a g a m a / m a h k a m a h s y a r ' i y a h y a n g b e r w e n a n g . 

b ) S u r a t k u a s a k h u s u s ( d a l a m h a l p e n g g u g a t a t a u p e m o h o n 
\ 

m e n g u a s a k a n k e p a d a p i h a k l a i n ) . 
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c ) F o t o k o p i k a r t u a n g g o t a a d v o k a t bag ! y a n g m e n g g u n a k a n j a s a 

a d v o k a t . 

d ) B a g i k u a s a I n s i d e n t i l , h a r u s a d a su ra t k e t e r a n g a n t e n t a n g h u b u n g a n 

k e i u a r g a d a r i k e p a l a d e s a / l u r a h d a n / a t a u s u r a t i z i n k h u s u s d a r i a l a s 

a n b a g i P N S d a n a n g g o t a T N I / P O L R I . 

e ) S a l i n a n p u t u s a n ( u n t u k p e r m o h o n a n e k s e k u s i ) . 

0 S a l i n a n s u r a t - s u r a t y a n g d i b u a t d i l u a r n e g e r i y a n g d i s a h k a n o l e h 

k e d u t a a n a t a u p e r w a k i l a n I n d o n e s i a s i n e g a r a t e r s e b u t , d a n t e l a h 

d i t e r j e m a h k a n k e d a l a m bahasa I n d o n e s i a o l e h p e n e r j e m a h y a n g 

d i s u m p a h . 

6 . S u r a t g u g a t a n / p e r m o h o n a n d i s e r a h k a n k e p a d a p e t u g a s M e j a I 

s e b a n y a k j u m l a h p i h a k , d i t a m b a h 3 ( t i g a ) r a n g k a p u n t u k m a j e l i s 

h a k i m . 

7 . P e t u g a s M e j a I m e n e r i m a d a n m e m e r i k s a k e l e n g k a p a n b e r k a s d e n g a n 

m e n g g u n a k a n d a f t a r p e r i k s a ( c h e c k l i s t ) . 

8 . D a l a m m e n a k s i r p a n j a r b i a y a p e r k a r a , p e t u g a s M e j a I b e r p e d o m a n 

p a d a S u r a t K e p u t u s a n K e t u a P e n g a d i l a n A g a m a t e n t a n g P a n j a r B i a y a 

P e r k a r a . 

9 . D a l a m m e n e n t u k a n p a n j a r b i a y a p e r k a r a , k e t u a p e n g a d i l a n 

a g a m a / m a h k a m a h s y r ' a y a h h a r u s m e r u j u k P e r a t u r a n P e m e r i n t a h No. 

53 T a h u n 2 0 0 8 t e n t a n g P N B P , P e r a t u r a n M a h k a m a h A g u n g R l N o . 2 
\ 

T a h u n 2 0 0 9 t e n t a n g B i a y a P r o s e s P e n y e l e s a i a n P e r k a r a d a n 
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P e n g e l o l a a n n y a p a d a M a h k a m a h A g u n g d a n B a d a n P e r a d i l a n Y a n g 

B e r a d a D i B a w a h n y a s e r t a f>eraturan t e r k a i t l a i n n y a . 

1 0 . K o m p o n e n P N B P y a n g d i t a k s i r m e l i p u t i b i a y a p e n d a f t a r a n d a n h a k 

r e d a k s i , s e d a n g k a n b i a y a P N B P d i l u a r b i a y a p e n d a f t a r a n d a n h a k 

r e d a k s i d i t a k s i r t e r s e n d i r i , t i d a k m a s u k p a n j a r b i a y a . 

1 1 . D a l a m m e n a k s i r p a n j a r b i a y a p e r k a r a p e r l u d i p e r t i m b a n g k a n h a l - h a l 

s e b a g a i b e r i k u t : 

a ) J u m l a h p i h a k y a n g b e r p e r k a r a 

b) J a r a k t e m p a t t i n g g a l d a n k o n d i s i d a e r a h p a r a p i h a k ( r a d i u s ) . 

c ) U n t u k p e r k a r a c e r a i t a l a k h a r u s d i p e r h i t u n g k a n J u g a b i a y a 

p e m a n g g i l a n p a r a p i h a k u n t u k s i d a n g i k r a r t a l a k . 

d ) B i a y a p e m a n g g i l a n p a r a p i h a k u n t u k m e n g h a d i r i p r o s e s m e d i a s i 

l e b i h d a h u l u d i b e b a n k a n k e p a d a p i h a k p e n g g u g a t m e l a l u i u a n g 

p a n j a r b i a y a p e r k a r a . 

1 2 . S e t e l a h m e n a k s i r p a n j a r b i a y a p e r k a r a , p e t u g a s M e j a I m e m b u a t S u r a t 

K u a s a U n t u k M e m b a y a r ( S K U M ) d a l a m r a n g k a p 4 ( e m p a t ) : 

a ) L e m b a r p e r t a m a w a r n a h i j a u u n t u k b a n k . 

b) L e m b a r k e d u a w a r n a p u t i h u n t u k p e n g g u g a t / p e m o h o n . 

c ) L e m b a r k e t i g a w a r n a m e r a h u n t u k k a s i r . 

d ) L e m a b a r k e e m p a t w a r n a k u n i n g u n t u k d i m a s u k k a n d a l a m bericas. 

1 3 . P e t u g a s M e j a I m e n g e m b a l i k a n b e r k a s p a d a p e n g g u g a t / p e m o h o n 

u n t u k d i t e r u s k a n k e p a d a k a s i r . 
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14 . P e n g g u g a t / p e m o h o n m e m b a y a r u a n g p a n j a r b i a y a p e r k a r a y a n g 

t e r c a n t u m d a l a m S K U M k e b a n k y a n g d i t u n j u k . 

15 . P e m e g a n g k a s m e n e r i m a b u k t i s e t o r k e b a n k d a r i p e n g g u g a t / p e m o h o n 

d a n m e m b u k u k a n n y a d a l a m B u k u J u r n a l K e u a n g a n P e r k a r a . 

16 . P e m e g a n g k a s m e m b e r n o m o r , m e m b u b u h k a n t a n d a t a n g a n d a n c a p 

t a n d a l u n a s p a d a S K U M . 

17 . N o m o r u r u t p e r k a r a a d a l a h n o m o r u r u t p a d a B u k u J u r n a l K e u a n g a n 

P e r k a r a . 

1 8 . P e m e g a n g k a s m e n y e r a h k a n s a t u r a n g k a p s u r a t g u g a t a n / p e r m o h o n a n 

y a n g t e l a h d i b e r i n o m o r p e r k a r a b e r i k u t S K U M k e p a d a 

p e n g g u g a t / p e m o h o n a g a r d i d a f t a r k a n d i M e j a 11. 

19 . P e t u g a s I I m e n c a t a t p e r k a r a t e r s e b u t d a l a m B u k u R e g i s t e r I n d u k 

G u g a t a n / P e r m o h o n a n s e s u a i d e n g a n n o m o r p e r k a r a y a n g t e r c a n t u m 

p a d a S K U M . 

2 0 . P e t u g a s M e j a I I m e n y e r a h k a n s a t u r a n g k a p s u r a t g u g a t a n / p e r m o h o n a n 

y a n g t e l a h t e r d a f t a r b e r i k u t S K U M r a n g k a p p e r t a m a k e p a d a 

p e n g g u g a t / p e m o h o n . 

2 1 . P e t u g a s M e j a 11 m e m a s u k k a n s u r a t g u g a t a n / p e r m o h o n a n t e r s e b u t 

d a l a m m a p b e r k a s p e r k a r a y a n g t e l a h d i l e n g k a p i d e n g a n f o r m u l i r : 

P M H , p e n u n j u k a n p a n i t e r a p e n g g a n t i , p e n u n j u k a n J u r u s i t a p e n g g a n t i , 

P H S d a n i n s t r u m e n . 

2 2 . P e t u g a s M e j a I I m e n y e r a h k a n b e r k a s k e p a d a p a n i t e r a m e l a l u i w a k i l 

p a n i t e r a u n t u k d i s a m p a i k a n k e p a d a k e t u a p e n g a d i l a n a g a m a . 
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2 3 . D a l a m w a k t u p a l i n g l a m b a t 2 ( d u a ) h a r i k e r j a b e r k a s p e r k a r a 

s e b a g a i m a n a a n g k a 2 1 d i a tas h a r u s s u d a h d i t e r i m a o l e h k e t u a 

p e n g a d i l a n a g a m a . 

2 4 . P r o s e d u r p e n g a j u a n b e r p e r k a r a s e c a r a p r o d e o : 

a ) P e r m o h o n a n b e r p e r k a r a seca ra p r o d e o d i a j u k a n b e r s a m a - s a m a 

d e n g a n s u r a t g u g a t a n / p e r m o h o n a n d a n m e l a m p i r k a n s u r a t 

k e t e r a n g a n t i d a k m a m p u d a r i k e p a l a d e s a / l u r a h a t a u y a n g 

s e t i n g k a t . 

b ) M e j a I m e m b u a t S K U M R p 0 , - d a n m e n y e r a h k a n n y a k e p a d a 

p e m o h o n . 

c ) P e m o h o n m e n y e r a h k a n s u r a t g u g a t a n / p e r m o h o n a n d a n S K U M 

k e p a d a k a s i r . 

d ) K a s i r m e n y e r a h k a n m e n y e r a h k a n k e m b a l i s e h e l a i 

g u g a t a n / p e r m o h o n a n b e r s a m a S K U M k e p a d a p i h a k . 

e ) M e s k i p u n S K U M R p 0 , - p e n e r i m a a n d a n p e n g e l u a r a n k e u a n g a n 

p e r k a r a h a r u s t e t ap d i c a t a t d a l a m j u m a t d a n b u k u i n d u k . 

f ) M e j a I I m e n c a t a t d a l a m r e g i s t e r p e r k a r a d a n m e m p r o s e s l e b i h 

l a n j u t s e b a g a i m a n a p r o s e d u r p a d a b u t i r 2 0 , 2 1 d a n 2 2 . 

g ) S e t e l a h m a j e l i s h a k i m m e n e r i m a b e r k a s d a r i k e t u a p e n g a d i l a n 

a g a m a / m a h k a m a h s y a r ' i y a h , k e t u a m a j e l i s m e n e r b i t k a n P H S 

d i s e r t a i p e r i n t a h k e p a d a j u r u s i t a / j u r u s i t a p e n g g a n t i m e m a n g g i l p a r a 

p i h a k u n t u k d i a d a k a n s i d a n g i n s i d e n t i l . 

h ) U n t u k b e r p e r k a r a s e c a r a p r o d e o y a n g d a n a n y a d i b a n t u o l e h n e g a r a : 
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1) B i a y a d i b e b a n k a n pada D I P A P e n g a d i l a n A g a m a . 

2 ) K o m p o n e n b i a y a p r o d e o m e l i p u t i a n t a r a l a i n ; b i a y a 

p e m a n g g i l a n b i a y a p e m b e r i t a h u a n i s i p u t u s a n , b i a y a 

s a k s i / s a k s i a h l i , b i a y a m a t e r i , b i a y a a l a t t u l i s k a n t o r . b i a y a 

p e n g g a n d a a n / f o t o c o p y , b i a y a p e m b e r k a s a n d a n b i a y a 

p e n g i r i m a n b e r k a s . 

3 ) B i a y a p r o d e o t e r s e b u t d i k e l u a r k a n o l e h p e r k a r a P e n g a d i l a n 

A g a m a sesua i a n g g a r a n y a n g t e r s e d i a d a l a m D I P A . 

4 ) B i a y a p r o d e o dapa t d i a l o k a s i k a n u n t u k p e r k a r a t i n g k a t 

p e r t a m a , t i n g k a t b a n d i n g d a n t i n g k a t k a s a s i . 

5 ) M e k a n i s m e p e m b i a y a a n p e r k a r a p r o d e o y a n g d i b i a y a i D I P A 

a d a l a h s ebaga i b e r i k u t : 

( a ) T a t a c a r a p e n g a j u a n d a n p r o s e s p e n a n g a n a n 

a d m i n i s t r a s i n y a s a m a d e n g a n t a t a c a r a p e n g a j u a n d a n 

p r o s e s p e n a n g a n a d m i n i s t r a s i p r o d e o m u r n i . 

( b ) P e m a n g g i l a n p e r t a m a k e p a d a p a r a p i h a k o l e h j u r u s i t a t a n p a 

b i y a ( p r o d e o m u r n i ) . 

( c ) A p a b i l a p e r m o h o n a n b e r p e r k a r a s eca ra p r o d e o d i k a b u l k a n 

m e j e l i s h a k i m , P a n i t e r a P e n g g a n t i m e n y e r a h k a n s a l i n a n 

a m a r P u t u s a n S e l a k e p a d a K u a s a P e n g g u n a A n g g a r a n ( 

K P A ) u n t u k k e m u d i a n d i b u a t k a n S u r a t K e p u t u s a n b a h w a 
\ 

b i a y a p>erkara t e r s e b u t d i b e b a n k a n k e p a d a D I P A P e n g a d i l a n 

A g a m a . 
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( d ) B e r d a s a r k a n S u r a l K e p u t u s a n K P A t e r s e b u t , B e n d a h a r a 

P e n g e l u a r a n m e n y e r a h k a n b a n t u a n b i a y a p e r k a r a k e p a s a 

K a s i r sebesar y a n g t e l a h d i t e n t u k a n D I P A . 

( e ) K a s i r m e n b u a t S K U M d a n m e m b u k u k a n b a n t u a n b i a y a 

t e r s e b u t d a l a m b u k u j u r n a l k e u a n g a n d a n m e m p e r g u n a k a n 

b i a y a s e s u a i k e b u t u h a n s e l a m a p r o s e s p e r k a r a b e r l a n g s u n g . 

( f ) K a s i r t e r i e b i h m e n y i s i k a n b i a y a r e d a k s i d a n m a t e r a i d a r i 

a l o k a s i b i a y a s e b a g a i m a n a p a d a h u r u f ( h ) a n g k a ( 2 ) . 

( g ) D a l a m h a l k e t e r s e d i a a n a n g g a r a n s e b a g a i m a n a h u r u f ( h ) 

a n g k a ( 2 ) t e l a h h a b i s s e m e n t a r a p e r k a r a m a s i h m e m e r l u k a n 

p rose s l e b i h l a n j u t , m a k a p r o s e s s e l a n j u t n y a d i l a k s a n a k a n 

seca ra p r o d e o m u r n i . 

( h ) D a l a m h a l t e r d a p a t s i sa a n g g a r a n p e r k a r a p r o d e o 

s e b a g a i m a n d i m a k s u d p a d a h u r u f ( h ) a n g k a ( 2 ) , s i s a 

t e r s e b u t d i k e m b a l i k a n k e p a d a K P A ( b e n d a h a r a 

p e n g e l u a r a n ) . 

S e l a n j u t n y a s e t e l a h b e r k a s p e r k a r a n a i k k e M e j a K e t u a P e n g a d i l a n , 

k e m u d i a n k e t u a m e m p e l a j a r i b e r k a s p e r k a r a t e r s e b u t d a n m e n g e l u a r k a n s u r a t 

p e n e t a p a n u n t u k m e n u n j u k M a j e l i s H a k i m y a n g a k a n m e n y i d a n g p e r k a r a 

t e r s e b u t d e n g a n k e t e n t u a n s e b a g a i b e r i k u t : 

a. P e n e t a p a n M a j e l i s H a k i m 
\ 
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1. S e l a m b a t - l a m b a t n y a d a l a m w a k t u 10 ( s e p u l u h ) h a r i k e r j a s e j a k p e r k a r a 

d i d a f t a r k a n , k e t u a p e n g a d i l a n a g a m a m e n e t a p k a n m a j e l i s h a k i m y a n g a k a n 

m e n y i d a n g k a n p e r k a r a . 

2 . A p a b i l a k e t u a p e n g a d i l a n a g a m a k a r e n a k e s i b u k a n n y a b e r h a l a n g a n u n t u k 

m e l a k u k a n h a l i t u , m a k a i a dapa t m e l i m p a h k a n t u g a s t e r s e b u t u n t u k 

s e l u r u h n y a a t a u s e b a g a i n y a k e p a d a w a k i l k e t u a p e n g a d i l a n a g a m a a t a u 

h a k i m s e n i o r y a n g b e r t u g a s d i p e n g a d i l a n a g a m a i t u . 

3 . S u s u n a n m a j e l i s h a k i m h e n d a k n y a d i t e t a p k a n s e c a r a t e t a p u n t u k J a n g k a 

w a k t u t e r t e n t u . 

4 . K e t e n t u a n k e t u a m a j e l i s a d a l a h s ebaga i b e r i k u t : 

a ) K e t u a d a n w a k i l k e t u a p e n g a d i l a n a g a m a s e l a l u m e n j a d i k e t u a m a j e l i s . 

b ) K e t u a m a j e l i s a d a l a h h a k i m s e n i o r pada p e n g a d i l a n t e r s e b u t . S e n i o r i t a s 

t e r s e b u t d i d a s a r k a n p a d a l a m a n y a s e s e o r a n g m e n j a d i h a k i m . 

c ) T i g a o r a n g h a k i m y a n g m e n e m p a t i u r u t a n s e n i o r i t a s t e r a k h i r d a p a t 

s a l i n g m e n j a d i k e t u a m a j e l i s d a l a m p e r k a r a y a n g b e r l a i n a n . 

D. Sejarah Pengadilan Agama Dalam Badan Peradilan Indonesia 

S e j a r a h P e n g a d i l a n a g a m a d i p e n u h i d e n g a n g e l o m b a n g p a s a n g s u r u t , 

d i b a n d i n g k a n d e n g a n t i g a l i n g k u n g a n P e r a d i l a n l a i n n y a , y a i t u P e r a d i l a n 

U m u m , P e r a d i l a n M i l i t e r d a n P e r a d i l a n T a t a U s a h a N e g a r a . P e r j a l a n a n p a n j a n g 

P e r a d i l a n A g a m a d i m u i a i d a r i t a h u n 1 8 8 2 h i n g g a saa t i n i b e n a r - b e n a r p e n u h 

w a r n a , k a d a n g - k a d a n g m e n d a k i , k a d a n g - k a d a n g p u l a m e n u r u n , b a h k a n 

k a d a n g - k a d a n g set b a c k , n a m u n s a t u h a l y a n g p a s t i , P e r a d i l a n a g a m a t i d a k 
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p e m a h h i l a n g d a r i d a r i p e r e d a r a n , b e t a p a p u n b e r a t n y a t e k a n a n y a n g j u s t e r u 

m e n g h e n d a k i i a l e n y a p d a r i b u m i n u s a n t a r a i n i . 

T e l a p i d e m i k i a n lab P c r a a d i l a n A g a m a y a n g m e r u p a k a n b a g i a n d a r i 

p e l a k s a n a a n a j a r a n a g a m a ( I s l a m ) , t e t a p survive d i t e n g a h h i r u k p i k u k u p a y a 

p e n g g a n y a n g a n y a n g d i l a k u k a n o l e h p e m e r i n t a h a n k o l o n i a l B e l a n d a . D a l a m 

k a i t a n i n i j a s a - j a s a p a r a p e n g h u t u , t o k o h - t o k o h u l a m a y a n g d i d u k u n g o l e h 

p e r g e r a k a n o r g a n i s a s i P a r t a i I s l a m p a d a m a s a y a n g l a l u sanga t n a i f s e k a l i 

u n t u k d i l u p a k a n , k a r e n a m e r e k a t e l a h b e r h a s i l m e m p e r t a h a n k a n P e r a d i l a n 

a g a m a h i n g g a a k h i m y a m e n c a p a i b e n t u k s e p e r t i y a n g k i t a s a k s i k a n s e k a r a n g 

i n i . P e r a d i l a n A g a m a , s e t i d a k n y a t e l a h h a d i r d a n e k s i s s e j a k I s l a m m u l a - m u l a 

m e n g i n j a k b u m i I n d o n e s i a , h a l i n i dapa t d i p a h a m i m e n g i n g a t j a b a t a n d a n ftinsi 

h a k i m a t a u q a d h i m e r u p a k a n a l a t k e l e n g k a p a n d a l a m p e l a k s a n a a n h u k u m 

I s l a m . 

K e t i k a k e l o m p o k - k e l o m p o k m a s y a r a k a t m u s l i m m u l a i b e r k e m b a n g , 
f u n g s i h a k i m d a t a u q a d h i d e m a k i n d i b u t u h k a n , b a h k a n d a l a m k e a d a a n 
t i d a k ada q a d h i , p e r o s e s p e n y e l e s a i a n s u a t u s e n g k e t a y a n g t e r j a d i 
d i k a l a n g a n u m m a t I s l a m , d i l a k u k a n s eca ra tahkim, y a k n i p e n y e r a h a n 
k e d u a b e l a h p i h a k y a n g b e r s e n g k e t a k e p a d a p i h a k k e t i g a ( muhakkam ) 
u n t u k m e m u t u s k a n p e r k a r a n y a . ' 

P e n y e l e s a i a n s e n g k e t a s eca ra s e d e r h a n a m e l a l u i tahkim y a n g d i l a k u k a n 

o l e h muhakkam, b e r l a n g s u n g s e l a m a b e b e r a p a w a k t u h i n g g a m e n g a m b i l 

b e n t u k y a n g l e b i h t e r a t u r d a n s i s t e m a t i s p a d a m a s a k e s u l t a n a n I s l a m , s e p e r t i 

k e s u l t a n a n M a l a k a , A c e h , B a n t e n d a n M a t a r a m . T a r a d i s i h u k u m I s l a m 

Abdul Manan, 2007, Penerapan H u k u m A c a r a Perdata di L i n g k u n g a n P e r a d i l a n 
i4gama, Prenada Media, Jakarta, him. 72. 
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t e r m a s u k t r a d i s i tahkim m e n g a l a m i i n s t i t u s i o n a l i s a s i d a l m b e n t u k p r a n a t a -

p r a n a t a s o s i a l , s a l a h s a t u p r a n a t a i t u a d a l a h P e n g a d i l a n A g a m a . 

K e d a t a n g a n b e l a n d a d i b u m i I n d o n e s i a t i d a k d a p a t d i p u n g k i r i t u r u t 

m e n e n t u k a n a r a h b a g i p e r k e m b a n g a n p e r a d i l a n A g a m a s e l a n j u t n y a , b a h k a n 

c a m p u r t a n g a n m e r e k a pada m a s a l a l u i t u , a k i b a t n y a m a s i h t e rasa h i n g g a saa t 

i n i , w a l a u p u n i n t e n s i t a s n y a t i d a k l a g i t e r i a l u besar , a p a l a g i p o s i s i d a n e k s i s t e n s i 

P e r a d i l a n a g a m a saat i n i t e l a h se ja ja r d a n b a h k a n s a t u a tap d e n g a n t i g a 

l i n g k u n g a n p e r a d i l a n l a i n n y a s e b a g a i p e l a k s a n a t u g a s k e k u a s a a n k e h a k i m a n . 

P a d a a w a l n y a P e m e r i n t a h H i n d i a B e l a n d a t i d a k m e m p e r h a t i k a n u r u s a n 

P e r a d i l a n a g a m a , a k a n t e t a p i k a r e n a k e k u a s a a n m e r e k a s e m a k i n k u a t , m e r e k a 

m u l a i m e n c a m p u r i u r u s a n P e r a d i l a n A g a m a , d e n g a n m e n g e l u a r k a n s e j u m l a h 

p e r a t u r a n y a n g l e b i h d i k e n a l d e n g a n stadblaad (stb ) . S e l a n j u t n y a d e n g a n d a l i l 

u n t u k m e n e r t i b k a n p e r a d i l a n a g a m a , p a d a t a h u n 1 8 8 7 , R a j a B e l a n d a 

m e n g e l u a r k a n s e b u a h k e p u t u s a n t e n t a n g p e m b e n t u k a n P e r a d i l a n A g a m a d i 

J a w a d a n M a d u r a d e n g a n k e p u t u s a n N o m o r 2 4 b e r t a n g g a l 19 J a n u a r i 1 8 8 2 , 

d i m u a t d a l a m stdblaad ]SS2 N o m o r 1 5 2 , d a n k e p u t u s a n i n i d i n y a t a k a n b e r l a k u 

m u l a i t a n g g a l 1 A g u s t u s 1 8 8 2 . 

K e t u j u h pasa l t e r s e b u t t a m p a k n y a s a m a d e n g a n k e t e n t u a n stadblaad 

1 8 3 5 N o . 5 8 , y a n g b e r i s i p e n e g a s a n t e n t a n g p e n a n g a n a n p e r k a r a p e r k a r a 

p e r k a w i n a n d a n p e m b a g i a n h a r t a w a r i s a n y a n g h a r u s d i p u t u s m e n u r u t h u k u m 

s y a r a ' o l e h u l a m a . s e s u a i d e n g a n stadblaad 1 8 8 2 N o . 1 5 2 . D a l a m 

p e r k e m b a n g a n s e l a n j u t n y a , p e l a k s a a n stadblaad 1 8 8 2 N o . 1 5 2 t e r s e b u t 

m e n g a l a m i p e r u b a h a n d e n g a n d i k e l u a r k a n n y a stadblaad 1 9 0 0 N o . 1 2 8 d a n 
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stadblaad 1 9 2 6 N o . 2 3 2 . d i m a n a k e d u a stadblaad t e r s e b u t m e n i m b u i k a n 
g 

k e k e c e w a a n , b a i k d i k a l a n g a n a h l i h u k u m m a u p u n u m a t I s l a m , d e n g a n a l a s a n : 

a. A n g T o t a - a n g g o t a p e n g a d i l a n a g a m a t i d a k m e n d a p a t k a n g a j i t e t a p d a n o l e h 

s ebab i t u s e r i n g k a l i t e r j a d i d i a n g k a t n y a p e g a w a i m a s j i d y a n g k u r a n g 

p e n g e t a h u a n n y a d a l a m h u k u m a g a m a , k a r e n a y a n g s u n g g u h - s u n g g u h 

c a k a p d a n a l i m t i d a k m a u d i a n g k a t . 

b . D i a n t a r a p e n g a d i l a n A g a m a a d a y a n g m e m u n g u t o n g k o s p e r k a r a s ebesa r 

1 0 % y a n g d i k e n a l d e n g a n i s t i l a h * u s y u r , y a n g d i a m b i l d a r i h a r t a w a r i s a n 

y a n g d i p e r k i r a k a n d a n a c a p k a h t a k s i r a n i t u t e r l a m p a u t i n g g i ; 

c. T i d a k a d a i n s t a n s i y a n g l e b i h t i n g g i u n t u k m e n g a d a k a n b a n d i n g ( a p p e l ) 

a tas k e p u t u s a n y a n g d i r a s a k u r a n g m e m u a s k a n , j a l a n y a n g b o l e h d i l a l u i 

p a d a m a s a i t u h a n y a d e n g a n c a r a m e m o h o n k e p a d a G u b e m u r j e n d e r a t 

d e n g a n p e r a n t a r a a n Adviseur voor Inlandsche Zaken, aga r k e p u t u s a n y a n g 

k u r a n g m e m u a s k a n i t u d i b a t a l k a n , a k a n t e t a p i p e r m o h o n a n s e m a c a m i t u 

J a r a n g s e k a l i d i k a b u l k a n ; 

d. K a r e n a k e p u t u s a n P e n g a d i l a n A g a m a h a r u s d i m i n t a k a n e x e c u t o i r 

v e r k l a r i n g d a r i L a n d r a a d , m a k a t i m b u l p e r o s e s p e r a d i l a n k e m b a r , y a n g 

m e n g a k i b a t k a n o n g k o s p e r k a r a m e n j a d i m a h a l , t e r u t a m a d a l a m p e r k a r a 

w a r i s . 

D a r i u r a i a n t e r s e b u t t a m p a k b a h w a c a m p u r t a n g a n p e m e r i n t a h H i n d i a 

B e l a n d a d a l a m m a s a l a h P e r a d i l a n a g a m a t i d a k t e r l e p a s d a r i u p a y a s i s t e m a t i s 
\ 

* M.Yahya Harahap, 2005, Kedudukan kewenangan dan A c a r a P e r a d i l a n A g a m a 
U n d a n g U n d a n g N o . 7 T a h u n 1 9 8 9 , Pustaka Kartini, Jakarta, him 38. 
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u n t u k m e n g h a m b a t p e r t u m b u h a n d a n p e r k e m b a n g a n H u k u m I s l a m d i 

N u s a n t a r a , sebab d e n g a n u p a y a s e p e r t i i t u m e r e k a m a m p u m e n u n d u k k a n 

m a s y a r a k a t p r i b u m i y a n g n o t a b e n e m a y o r i t a s b e r a g a m a I s l a m . 

U p a y a p e m e r i n t a h k o l o n i a l B e l a n d a t a m p a k n y a b e r h a s i l , l e m b a g a 

p e r a d i l a n a g a m a d i p a n d a n g s e b a g a i p e r a d i l a n k l a s d u a a t a u s e k e d a r p e l e n g k a p 

p e r a d i l a n u m u m . I r o n i s n y a k e n y a t a a n i t u b e r l a n g s u n g t e r n s h i n g g a I n d o n e s i a 

M e r d e k a , b a h k a n h i n g g a t a h u n 1 9 8 9 a t a u s e b e l u m U n d a n g - u n d a n g N o m o r 7 

t a h u n 1 9 8 9 d i s a h k a n . 

E k s i s t e n s i P e r a d i l a n A g a m a s e b a g a i s a l a h s a t u p e l a k s a n a k e k u a s a a n 

k e h a k i m a n d i I n d o n e s i a seca ra t egas d i n y a t a k a n d a l a m p a s a l 2 4 a y a t ( 2 ) 

U n d a n g - u n d a n g D a s a r 1 9 4 5 , d i s i t u d i n y a t a k a n b a h w a k e k a u a s a a n k e h a k i m a n 

d i l a k u k a n o l e h s e b u a h M a h k a m a h A g u n g d a n b a d a n - b a d a n P e r a d i l a n y a n g 

b e r a d a d i b a w a h n y a d a l a m l i n g k u n g a n P e r a d i l a n U m u m , l i n g k u n g a n P e r a d i l a n 

A g a m a , l i n g k u n g a n P e r a d i l a n M i l i t e r , l i n g k u n g a n P e r a d i l a n t a t a U s a h a N e g a r a , 

d a n o l e h s e b u a h M a h k a m a h K o n s t i t u s i . 

D a l a m t a t a r a n y u r i d i s k o n s t i t u s i o n a l , p o s i s i P e r a d i l a n A g a m a s e j a j a r 

d a n s e t a r a d e n g a n t i g a l i n g k u n g a n p e r a d i l a n l a i n n y a . P e r a d i l a n A g a m a b u k a n 

u n d e r b o w ( b a w a h a n ) d a r i s a t u l i n g k u n g a n p e r a d i l a n , b u k a n p u l a m e r u p a k a n 

s u b o r d i n a l d a r i s u a t u b a d a n p e r a d i l a n t e r t e n t u . * ' 

U n t u k m e n j a l a n k a n f u n g s i n y a s e b a g a i p e l a k s a n a k e k u a s a a n k e h a k i m a n , 

m a s i n g - m a s i n g l i n g k u n g a n p e r a d i l a n h a r u s d i a t u r d a l a m s a t u U n d a n g - u n d a n g 

^' . Basiq Djalil, 2010, P e r a d i l a n A g a m a di I n d o n e s i a , Prenada Media, Jakarta, him 
74. 
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t e r s e n d i r i . U n d a n g - u n d a n g t e r s e b u t m e n g a t u r m e n g e n a i s u s u n a n , k e k u a s a a n 

s e r t a a ca ra b a d a n p e r a d i l a n d i m a k s u d . H a l i n i d i t e g a s k a n d a l a m U n d a n g -

u n d a n g k e k u a s a a n K e h a k i m a n , y a n g b e r b u n y i ; s u s u n a n , k e k u a s a a n s e r t a a c a r a 

d a r i b a d a n - b a d a n P e r a d i l a n s e p e r t i t e r s e b u t d a l a m p a s a l 10 a y a t ( 1 ) d i a t u r 

d e n g a n U n d a n g - u n d a n g t e r s e n d i r i . -



BAB HI 

PEMBAHASAN 

A. Pertimbangan hakim terhadap perubahan surat gugatan di muka 

persidangan Pengadilan Agama Palembang 

D a l a m h u k u m p e r d a t a d i a t u r t e n t a n g h a k d a n k e w a j i b a n o r a n g d a l a m 

m e n g a d a k a n h u b u n g a n h u k u m . P e r a t u r a n h u k u m p e r d a t a t e r s e b u t m e l i p u t i 

p e r a t u r a n y a n g t e r t u l i s d a n p e r a t u r a n y a n g t i d a k t e r t u l i s . S e t i a p o r a n g h a r u s 

m e n t a a t i a t a u m e m a t u h i h u k u m y a n g t e l a h d i t e t a p k a n . T e t a p i d a l a m h u b u n g a n 

h u k u m y a n g t e l a h t e r j a d i , dapa t t i m b u l s u a t u k e a d a a n p i h a k y a n g s a t u t i d a k 

m e m a t u h i k e w a j i b a n n y a t e r h a d a p p i h a k y a n g l a i n , s e h i n g g a p i h a k y a n g 

l a i n n y a i t u m e r a s a d i r u g i k a n h a k n y a . D a p a t j u g a t e r j a d i t a n p a s u a t u a l a s a n , 

h a k s e s e o r a n g d i r u g i k a n o l e h p e r b u a t a n o r a n g l a i n . U n t u k m e m p e r t a h a n k a n 

h a k d a n m e m a t u h i k e w a j i b a n s e p e r t i y a n g t e l a h d i a t u r d a l a m h u k u m p e r d a t a 

o r a n g t i d a k b o l e h b e r t i n d a k s e m a u n y a sa ja , t i d a k b o l e h m a i n h a k i m s e n d i r i , 

m e l a i n k a n h a r u s b e r d a s a r k a n p a d a p e r a t u r a n h u k u m y a n g t e l a h d i t e t a p k a n d a n 

d i a t u r d a l a m u n d a n g - u n d a n g . A p a l a g i k a l a u p i h a k y a n g b e r s a n g k u t a n t i d a k 

d a p a t m e n y e l e s a i k a n s e n d i r i t u n t u t a n n y a s eca ra d a m a i d a n m e m i n t a b a n t u a n 

p e n y e l e s a i a n k e p a d a h a k i m . 

P r o s e s p e n y e l e s a i a n p e r k a r a l e w a t h a k i m a t a u be r aca r a b e r t u j u a n 

u n t u k m e m u l i h k a n h a k s e s e o r a n g y a n g t e l a l i d i r u g i k a n a t a u t e r g a n g g u , 

m e n g e m b a l i k a n s u a s a n a s e p e r t i d a l a m k e a d a a n semula.^*^ 

Sudikno Mertokusumo, O p . C'tt., him. 47. 

4 1 
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A d a p u n p e m e r i k s a a n p e r k a r a p e r c e r a i a n d i P e n g a d i l a n A g a m a o l e h 

M a j e l i s H a k i m d i h a r u s k a n m e n g e k u t i k e t e n t u a n s e b a g a i b e r i k u t : ^ ' 

a . K e t e n t u a n U m u m P c s i d a n g a n 

1 . K e t u a M a j e l i s H a k i m b e r t a n g g u n g j a w a b a tas j a l a n n y a p e r s i d a n g a n . 

2 . A g a r p e m e r i k s a a n p e r k a r a b e r j a l a n t e r a t u r , t e r t i b d a n l a n c a r , s e b e l u m 

p e m e r i k s a a n d i m u i a i h a r u s d i p e r s i a p k a n p e r t a n y a a n - p e r t a n y a a n y a n g a k a n 

d i a j u k a n . 

3 . S i d a n g d i m u i a i p u k u l 0 9 . 0 0 w a k t u s e t e m p a t , k e c u a l i d a l a m h a l t e r t e n t u 

s i d a n g dapa t d i m u i a i d a r i p u k u l 0 9 . 0 0 d e n g a n k e t e n t u a n h a r u s d i u m u m k a n 

t e r i e b i h d a h u l u . 

4 . P e r k a r a h a r u s s u d a h d i p u t u s s e l a m b a t - l a m b a t n y a d a l a m w a k t u 6 ( e n a m ) 

b u l a n s e j a k p e r k a r a d i d a f t a r k a n . J i k a d a l a m w a k t u t e r s e b u t b e l u m p u t u s , 

m a k a k e t u a m a j e l i s h a r u s m e l a p o r k a n k e t e r l a m b a t a n t e r s e b u t k e p a d a 

K e t u a M a h k a m a h A g u n g m e l a l u i k e t u a p e n g a d i l a n a g a m a d e n g a n 

m e n y e b u t k a n a l a s a n n y a . 

5 . S i d a n g h a r u s d i l a k s a n a k a n d i r u a n g s i d a n g . D a l a m h a l d i l a k u k a n 

p e m e r i k s a a n s e t e m p a t , s i d a n g d a p a t d i b u k a d a n d i t u t u o d i k a n t o r 

k e l u r a h a n / k e p a l a d e s a a t a u d i t e m p a t o b j e k p e m e r i k s a a n . 

6 . M a j e l i s h a k i m y a n g m e m e r i k s a p e r k a r a t e r i e b i h d a h u l u h a r u s 

m e n g u p a y a k a n p e r d a m a i a n m e l a l u i p r o s e s m e d i a s i . 

\ 
" Wawancara Penulis dengan Bapak Samsul Bahri, HaJdm Pengadilan Agama 

Palembang, Tangggal 13 Pebruari 2015. 
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7 . D e n g a n a d a n y a u p a y a m e d i a s i s e b g a i m a n a d i a t u r d a l a m P E R M A N o . 1 

T a h u n 2 0 0 8 . M a j e l i s H a k i m a g a r m e m p e r h a t i k a n d a n m e n y e s u a i k a n 

t e n g g a n g w a k t u p r o s e s m e d i a s i d e n g a n h a r i p e r s i d a n g a n b c r i k u t n y a . 

8. A p a b i l a m e d i a s i g a g a l , m a k a m a j e l i s h a k i m t e t a p b e r k e w a j i b a n u n t u k 

m e n d a m a i k a n p a r a p i h a k . 

9 . S i d a n g p e m e r i k s a a n p e r k a r a c e r a i t a l a k d a n c e r a i g u g a t d i l a k u k a n s e c a r a 

t e r t u t u p , n a m u n p u t u s a n h a r u s d i u c a p k a n d a l a m s i d a n g t e r b u k a u n t u k 

u m u m . 

1 0 . A p a b i l a k e t u a m a j e l i s b e r h a l a n g a n , p e r s i d a n g a n d i b u k a o l e h h a k i m 

a n g g o t a y a n g s e n i o r u n t u k m e n u n d a p e r s i d a n g a n . 

1 1 . A p a b i l a s a l a h s e o r a n g h a k i m a n g g o t a b e r h a l n a g n , d i g a n t i o l e h h a k i m l a i n 

y a n g d i t u n j u k o l e h k e t u a p e n g a d i l a n a g a m a d e n g a n P M H b a r u . 

P e n g g a n t i a n h a k i m a n g g o t a h a r u s d i c a t a t d a l a m b e r i t a a c a r a p e r s i d a n g a n 

d a n b u k u r e g i s t e r p e r k a r a . 

1 2 . D a l a m k e a d a a n l u a r a b i a s a d i m a n a s i d a n g y a n g t e l a h d i t e n t u k a n t i d a k 

dapa t t e r i a k s a n a k a r e n a s e m u a h a k i m b e r h a l a n g , m a k a s i d a n g d i t u n d a p a d a 

w a k t u y a n g a k a n d i t e n t u k a n k e m u d i a n d a n p e n u n d a a n t e r s e b u t s e s e g e r a 

m u n g k i n d i u m u m k a n o l e h p a n i t e r a d i p a p a n p e n g u m u m a n . 

b . B e r i t a A c a r a P e r s i d a n g a n 

1 . S e g a l a s e s u a t u y a n g t e r j a d i d i p e r s i d a n g a n d i t u a n g k a n d a l a m b e r i t a acara . 

2 . K e t u a m a j e l i s b e r t a n g g u n g j a w a b a t a s p e m b u a t a n d a n p e n a n d a t a n g a n a n 

b e r i t a a c a r a . 
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3 . P a n i t e r a p e n g g a n t i h a r u s m e m b u a t b e r i t a a c a r a s i d a n g y a n g m e m u a t 

t e n t a n g h a r i , t a n g g a l , t e m p a t , s u s u n a n p e r s i d a n g a n , p i h a k y a n g h a d i r , d a n 

j a l a n n y a p e m e r i k s a a n p e r k a r a t e r s e b u t d e n g a n l e n g k a p d a n j e l a s . 

4 . B e r i t a a c a r a s i d a n g h a r u s s u d a h s e l e s a i d a n d i t a n d a t a n g a n i p a l i n g l a m b a t 

s e h a r i s e b e l u m s i d a n g b e r i k u t i i y a . 

5 . N o m o r h a i a m a n b e r i t a a c a r a s i d a n g h a r u s d i b u a t s eca ra b e r s a m b u n g d a r i 

s i d a n g p e r t a m a s a m p a i d i d a n g y a n g t e r a k h i r . 

6 . J a w a b a n ( t e r m a s u k r e k o n v e n s i b i l a a d a ) , r e p l i k , d u p l i k , r e d u p l i k d a n 

k e s i m p u l a n t e r t u l i s m e n j a d i k e s a t u a n b e r i t a a c a r a d a n d i b e r i n o m o r u r u t 

h a i a m a n . 

A c a r a d i m u k a s i d a n g p e n g a d i l a n A g a m a dapa t seca ra l a n g s u n g , d a p a t 
p u l a s eca ra t i d a k l a n g s u n g . B e r a c a r a seca ra l a n g s u n g a r t i n y a h a k i m 
seca ra l a n g s u n g b e r h a d a p a n d e n g a n p i h a k - p i h a k i t u s e n d i r i , l a n g s u n g 
m e n d e n g a r k e t e r a n g a n d a r i p i h a k - p i h a k i t u , d i s i n i t i d a k d i w a k i l i o l e h 
s e s e o r a n g k u a s a a t a u p e n g a c a r a . B e r a c a r a t i d a k l a n g s u n g a r t i n y a h a k i m 
t i d a k seca ra l a n g s u n g b e r h a d a p a n d e n g a n p i h a k - p i h a k y a n g b e r p e k a r a , 
m e l a i n k a n b e r h a d a p a n d e n g a n k u a s a n y a a t a u w a k i l n y a . W a l a u p u n 
s i s t e m b e r a c a r a y a n g d i g u n a k a n i t u t i d a k l a n g s u n g , a p a b i l a h a k i m 
m e r a s a p e r l u i a d a p a t m e m a n g g i l p i h a k - p i h a k i t u k e m u k a s i d a n g 
p e n g a d i l a n u n t u k m e n d e n g a r k a n k e t e r a n g a n l a n g s u n g d a r i p i h a k - p i h a k 
i t u s e n d i r i , k e n d a t i p u n p i h a k - p i h a k y a n g b e r p e k a r a dapa t m e w a k i l k a n 
p e r k a r a n y a i t u k e p a d a p i h a k l a i n y a i t u p e n e r i m a k u a s a , m a k a t i m b u l l a h 
p e r w a k i l a n a t a u p e m b e r i kuasa .^^ 

P e m b a h a s a n t e n t a n g p e m b e r i a n k u a s a s e b e n a m y a t i d a k d a p a t 

d i l e p a s k a n d a n b e r k a i t a n e r a t d e n g a n p e r w a k i l a n k a r e n a p e m b e r i a n k u a s a 

a k a n m e n e r b i t k a n p e r w a k i l a n y a k n i a d a n y a s e s e o r a n g y a n g m e w a k i l i p a r a 

p i h a k u n t u k m e l a k u k a n s u a t u p e r b u a t a n . 

Wawancara Penulis dengan Bapak Samsul Bahri, Hakim Pengadilan Agama 
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P a s a l 1 7 9 2 K U H P e r d a t a m e n j e l a s k a n b a h w a p e m b e r i a n k u a s a a t a u 

p e r w a k i l a n a d a l a h p e r j a n j i a n a t a u p e r s e t u j u a n d e n g a n m a n a s e s e o r a n g 

m e m b e r i k a n k e k u a s a a n k e p a d a o r a n g l a i n y a n g m e n e r i m a n y a u n f ' k a t a s 

n a m a n y a , m e n y e l e n g g a r a k a n s u a t u u r u s a n . P e m b e r i a n k u a s a a t a u p e r w a k i l a n 

t e r j a d i k a r e n a t i d a k s e m u a o r a n g m e n g e r t i h u k u m d a n s e r i n g k a l i o r a n g t i d a k 

dapa t a t a u t i d a k s e m p a t m e n y e l e s a i k a n s e n d i r i u r u s a n - u r u s a n n y a . O l e h k a r e n a 

i t u i a m e m e r l u k a n j a s a o r a n g l a i n u n t u k m e w a k i l i n y a d a l a m m e n y e l e s a i k a n 

u r u s a n - u r u s a n n y a i t u d a l a m b e r a c a r a d i m u k a s i d a n g p e n g a d i l a n . O r a n g y a n g 

d i b e r i k e k u a s a a n a t a u w e w e n a n g u n t u k m e n y e l e s a i k a n u r u s a n i t u d i s e b u t 

p e n e r i m a k u a s a (Lasthebber). P i h a k y a n g m e m b e r i k a n k e k u a s a a n a t a u 

w e w e n a n g d i s e b u t p e m b e r i k u a s a (Lastgever). 

P e m b e r i a n k u a s a d a p a t d i l a k u k a n secara u m u m m e l i p u t i p e r b u a l a n -

p e r b u a t a n p e n g u r u s a n y a n g m e l i p u t i s e g a l a k e p e n t i n g a n p e m b e r i k u a s a 

k e c u a l i p e r b u a t a n p e m l l i k a n . P e m b e r i a n k u a s a d a p a t d i l a k u k a n secara k h u s u s , 

i a l a h h a n y a m e n g e n a i s a t u k e p e n t i n g a n a t a u l e b i h ; k a r e n a I t u d i p e r l u k a n s u a t u 

p e m b e r i a n k u a s a y a n g m e n y e b u t k a n d e n g a n tegas p e r b u a t a n m a n a y a n g d a p a t 

d i l a k u k a n o l e h p e n e r i m a k u a s a . U n t u k dapa t b e r a c a r a d i m u k a s i d a n g 

p e n g a d i l a n , p e n e r i m a k u a s a h a r u s m e n g g u n a k a n s u r a t k u a s a k h u s u s . 

S e b a g a i m a n a y a n g d i a t u r d a l a m P a s a l 1 2 3 a y a t ( 1 ) H I R d a n P a s a l 1 4 7 a y a t ( 1 ) 

R . B g m e n e n t u k a n b i l a m a n a d i k e h e n d a k i , k e d u a b e l a h p i h a k dapa t d i b a n t u 

a t a u d i w a k i l i k u a s a n y a , y a n g d i k u a s a k a n u n t u k m e l a k u k a n i t u d e n g a n s u r a t 

k u a s a k h u s u s . S i f a t k h u s u s i t u d i t u j u k a n p a d a k e h a r u s a n m e n y e b u t k a n n a m a 
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p i h a k y a n g d i g u g a t d a n m e n g e n a i p e r k a r a apa d e n g a n p e r i n c i a n i s i k u a s a y a n g 

d i b e r i k a n i t u . 

H a l I n i b e r a r t i h a n y a m c n g i . e n d a k i a d a n y a p e m b e r i a n k u a s a k h u s u s 

t e r t u l i s d a n t i d a k m e n y e b u t k a n p e m b e r i a n k u a s a seca ra u m u m s e b a b 

p e m b e r i a n k u a s a secara u m u m b i a s a n y a t i d a k m e m b e r i p e t u n j u k b a h w a o r a n g 

y a n g d i b e r i k a n k u a s a i t u b o l e h m e w a k i l i p a r a p e m b e r i k u a s a d a l a m p e r k a r a 

y a n g s e d a n g d i p e r i k s a d i s i d a n g p e n g a d i l a n . K u a s a t e r s e b u t dapa t d i b e r i k a n 

d a n d i t e r i m a k e p a d a y a n g m e n e r i m a k u a s a d a l a m s u a t u a k t a u m u m , d a l a m 

s u a t u t u l i s a n d i b a w a h t a n g a n , b a h k a n d a l a m s c p u c u k s u r a t a t a u p u n d e n g a n 

l i s a n d a n d a p a t p u l a p e m b e r i a n s u a t u k u a s a t e r j a d i secara d i a m - d i a m . M a s i n g -

m a s i n g m e m i l i k i k e k u a s a a n p e m b u k t i a n y a n g b e r b e d a b a g i p a r a p i h a k . 

B e r d a s a r k a n u r a i a n t e r s e b u t d i a tas b a h w a u n t u k be r aca r a d i m u k a 

s i d a n g p e n g a d i l a n d a p a t d i l a k u k a n d e n g a n c a r a d i w a k i l k a n a t a u a d a n y a 

p e m b e r i a n k u a s a , d a n u n t u k b e r a c a r a d i m u k a s i d a n g p e n g a d i l a n A g a m a 

h a r u s l a h d e n g a n p e m b e r i a n k u a s a seca ra k h u s u s t e r t u l i s . ^ 

K e k u a s a a n k e h a k i m a n d i I n d o n e s i a d i l a k u k a n o l e h p e n g a d i l a n d a l a m 

l i n g k u n g a n P e r a d i l a n U m u m , P e r a d i l a n A g a m a , P e r a d i l a n M i l i t e r , d a n 

P e r a d i l a n T a t a U s a h a N e g a r a . M a s i n g - m a s i n g b a d a n p e r a d i l a n d i a t a s 

m e m p u n y a i t i n g k a t a n - t i n g k a t a n d a n s e m u a b a d a n p e r a d i l a n t e r s e b u t 

b e r p u n c a k p a d a M a h k a m a h A g u n g . M a s i n g - m a s i n g b a d a n p e r a d i l a n i t u 

m e m p u n y a i w e w e n a n g u n t u k m e n e r i m a , m e m e r i k s a d.^n m e n g a d i l i s e r t a 

" Wawancara Penulis dengan Bapak SamsuJ Bahri, Hakim Pengadilan Agama 
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m e n y e l e s a i k a n p e r k a r a - p e r k a r a j e n i s t e r t e n t u y a n g m u t l a k t i d a k d a p a t 

d i l a k u k a n b a d a n p e r a d i l a n y a n g l a i n . A p a y a n g m e n j a d i w e w e n a n g b a d a n 

P e r a d i l a n U m u m m u t l a k t i d a k dapa t d i l a k u k a n o l e h b a d a n P e r a d i l a n A g a m a 

m a u p u n b a d a n - b a d a n p e r a d i l a n y a n g l a i n . A p a y a n g m e n j a d i w e w e n a n g b a d a n 

P e r a d i l a n A g a m a m u t l a k t i d a k dapa t d i l a k u k a n b a d a n P e r a d i l a n U m u m 

m a u p u n b a d a n - b a d a n p e r a d i l a n l a i n n y a . D e m i k i a n s e t e r u s n y a , m a s i n g - m a s i n g 

b a d a n p e r a d i l a n i t u m e m p u n y a i w e w e n a n g s e n d i r i - s e n d i r i . " W e w e n a n g 

m a s i n g - m a s i n g b a d a n p e r a d i l a n i n i l a h y a n g d i n a m a k a n w e w e n a n g m u t l a k 

(kompetensi absoluty. 

T i a p - t i a p t i n g k a t a n p e n g a d i l a n p a d a m a s i n g - m a s i n g b a d a n p e r a d i l a n 

t e r s e b u t j u g a m e m p u n y a i w e w e n n a g s e n d i r i - s e n d i r i , y a n g seca ra m u t l a k p u l a 

t i d a k dapa t d i l a k u k a n o l e h p e n g a d i l a n t i n g k a t a n y a n g l a i n . P a d a b a d a n 

P e r a d i l a n U m u m m i s a l n y a , a p a y a n g m e n j a d i w e w e n a n g P e n g a d i l a n N e g e r i , 

m u t l a k t i d a k dapat d i l a k u k a n o l e h P e n g a d i l a n T i n g g i d a n M a h k a m a h A g u n g . 

P e n g a d i l a n N e g e r i . P e n g a d i l a n T i n g g i d a n M a h k a m a h A g u n g m a s i n g - m a s i n g 

m e m p u n y a i w e w e n a n g s e n d i r i s e s u a i d e n g a n k e t e n t u a n u n d a n g - u n d a n g . 

A p a b i l a pada s i d n g p e r t a m a y a n g t e l a h d i t e n t u k a n t e m y a t a p e n g g u g a t 

t i d a k h a d i r t a n p a a l a s a n y a n g d a p a t d i b e n a r k a n d a n t i d a k p u l a m e n y u r u h 

w a k i l n y a u n t u k h a d i r , s e d a n g i a s u d a h d i p a n g g i l s eca ra p a t u t , m a k a h a k i m 

dapa t m e n j a t u h k a n p u t u s a n m e n g g u g u r k a n g u g a t a n d a n m e n g h u k u m 

p e n g g u g a t m e m b a y a r b i a y a p e r k a r a , n a m u n h a k i m dapa t m e n g b a m b i l 

t i n d a k a n l a i n y a i t u m e m e r i n t a h k a n j u r u s i t a u n t u k m e m a n g g i l s e k a l i l a g i 

t e r g u g a t s u p a y a h a d i r p a d a h a r i s i d a n g b e r i k u t n y a . A p a b i l a h a k i m m e n g a m b i l 
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t i n d a k a n i n i , m a k a s i d a n g p e r k a r a p e r d a t a t e r s e b u t d i t u n d a s a m p a i p a d a h a r i 

s i d a n g b e r i k u t n y a y a n g t e l a h d i t e t a p k a n . 

M a s a l a h p e r u b a h a n s u r a t g u g a t a n t i d a k d i a t u r d a l a m H I R m a u p u n R B g , 

a k a n t e t a p i d i a t u r d a l a m R V y a n g b e r l a k u b a g i g o l o n g a n E r o p a h p a d a r a a d 

v a n j u s t i t i e d u l u , d a l a m P a s a l 1 2 7 R V d i t e n t u k a n b a h w a p e r u b a h a n g u g a t a n 

s e p a n j a n g p e m e r i k s a a n d i p e r b o i e h k a n , a s a l t i d a k m e n g u b a h d a n m e n a m b a h 

onderwerp van den eis (petitum a t a u t u n t u n a n ) . a k a n t e t a p i d i d a l a m p r a k t e k 

p e n g e r t i a n o n d e r w e r p v a n d e n e i s m e l i p u t i j u g a dasa r d a r i t u n t u t a n {posita ) , 

t e r m a s u k p e r i s t i w a - p e r i s t i w a y a n g m e n j a d i dasa r t u n t u t a n . J a d i y a n g t i d a k 

b o l e h d i r u b a h a d a l a h d a s a r t u n t u t a n d a n m e n a m b a h t u n t u t a n . m i s a l n y a ; 

p e n g g u g a t s e m u l a m e n u n t u t t e r g u g a t aga r m e m b a y a r u t a n g n y a b e r u p a 

s e j u m l a h u a n g a tas d a s a r " p e r j a n j i a n u t a n g p i u t a n g , k e m u d i a n d i r u b a h a t a s 

d a s a r *' p e n j a n j i a n p e n i t i p a n u a n g p e n g g u g a t p a d a t e r g u g a t . p e r u b a h a n d a s a r 

g u g a t a n s e p e r t i i n i t i d a k d i p e r k e n a n k a n . D a l a m g u g a t a n s e m u l a A m e n u n t u t B 

a g a r m e m b a y a r u t a n g n y a sebesa r R P 1 . 0 0 0 . 0 0 0 , 0 0 . K e m u d i a n A m e n g u b a h 

t u n t u t n y a a g a r B m e m b a y a r u t a n g n y a sebesar R P 1 . 0 0 0 . 0 0 0 , 0 0 d i t a m b a h 

b u n g a sebesa r 10 % s e t i a p b u l a n . P e r u b a h a n t u n t u t a n s e p e r r t i i n i j u g a 

d i p e r b o i e h k a n . 

M e s k i p u n H I R d a n R B g t i d a k m e n g a t u r m e n g e n a i s o a l p e r u b a h a n 

g u g a t a n a t a u p e n a m b a h a n g u g a t a n , n a m u n t i d a k b e r a r t i p e r u b a h a n g u g a t a n 
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t i d a k d i p e r b o i e h k a n . H a k i m l a h y a n g m e n e n t u k a n s a m p a i d i m a n a p e r u b a h a n 

g u g a t a n d i p e k e n a n k a n . ^ ' ' 

M e n u r u t y u r i s p r u d e n s i M a h k a m a h A g u n g , p e r u b a h a n g u g a t a n a t a u 

p e n a m b a h a n g u g a t a n d i p e r k e n a n k a n asa l t i d a k m e n g u b a h dasar g u g a t a n d a n 

t i d a k m e r u g i k a n k e p e n t i n g a n t e r g u g a t d a l a m p e m b e l a a n k e p e n t i n g a n n y a ( t g l . 

n - 3 - 1 9 7 0 N o . 4 5 4 K / S i p / 1 9 7 0 , t g l . 3 - 1 2 - 1 9 7 4 N o . 1 0 4 3 K 7 S i p / 1 9 7 I d a n t g l . 

2 9 - 1 - 1 9 7 6 N o . 8 2 3 l C / S i p / 1 9 7 3 ) . S e b a b i t u m e n g e n a i p e n g u r a n g a n t u n t u t a n 

w a j a r l a h d i p e r k e n a n k a n , k a r e n a p e n g u r a n g a n t u n t u t a n t i d a k m e r u g i k a n 

t e r g u g a t . 

S e l a n j u t n y a d a l a m p u t u s a n t a n g g a l 6 M a r e t 1 9 7 1 N o . 2 0 9 K / S i p / 1 9 7 0 

M a h k a m a h A g u n g m e n y a t a k a n , b a h w a p e r u b a h a n t u n t u t a n t i d a k b e r t e n t a n g a n 

d e n g a n asas-asas h u k u m a c a r a pe rda t a , a s a l t i d a k m e n g u b a h d a n m e n y i m p a n g 

d a r i k e j a d i a n m a t e r i a l w a l a u p u n t i d a k ada t u n t u t a n s u b s i d a i r : u n t u k p e r a d i l a n 

y a n g a d i l . N a m u n p e r u b a h a n t i d a k d i p e r k e n a n k a n j i k a p e m e r i k s a a n p e r k a r a 

s u d a h h a m p e r s e l e sa i , d i m a n a d a l i l - d a i i l t a n g k i s a n d a n p e m b e l a a n s u d a h 

h a b i s d i k e m u k a k a n d a n k e d u a b e l a h p i h a k s u d a h m e m o h o n p u t u s a n ( M A . t g l . 

2 8 - 1 0 - 1 9 7 0 N o . 5 4 6 K / S i p / 1 9 7 0 ) . 

S e p e r t i h a l n y a p e r u b a h a n g u g a t a n t i d a k a d a d i a t u r d a l a m H I R m a u p u n 

R B g , m a k a t e n t a n g p e n c a b u t a n g u g a t a n j u g a t i d a k a d a d i a t u r d a l a m H I R 

m a u p u n R B g . P e n c a b u t a n g u g a t a n h a n y a d i a t u r d a l a m R v p a d a p a s a l 2 7 1 , 

y a n g m e n e n t u k a n b a h w a g u g a t a n b o l e h d i c a b u t o l e h p e n g g u g a t s e b e l u m 

" Wawancara Penulis dengan Bapak Samsul Bahri, Hakim Pengadilan Agama 
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t e r g u g a t m e m b e r i k a n j a w a b a n . B i l a m a n a t e r g u g a t s u d a h m e m b e r i k a n 

j a w a b a n , m a k a g u g a t a n t i d a k d a p a t d i c a b u t a t a u d i t a r i k k e m b a l i o l e h 

p e n g g u g a t k e c u a l i d i s e t u j u i o l e h t e r g u g a t . 

T u j u a n d a r i k e t e n t u a n d a l a m pasa l 2 7 1 R v d i a tas i n i a d a l a h u n t u k 

m e n j a g a k e p e n t i n g a n t e r g u g a t j a n g a n s a m p a i d i r u g i k a n . P e n c a b u t a n g u g a t a n 

h a n y a d i p e r b o i e h k a n k a l a u t e r g u g a t b e l u m m e m b e r i k a n j a w a b a n , s ebab , 

d e n g a n t e l a h m e m b e r i k a n j a w a b a n i t u t e r g u g a t s u d a h m e n g e l u a r k a n b i a y a -

b i a y a u n t u k k e p e r l u a n p e r k a r a t e r s e b u t y a n g j u m l a h n y a m u n g k i n t i d a k s e d i k i t . 

K a l a u p e n c a b u t a n g u g a t a n d i p e r k e n a n k a n seca ra s e p i h a k o l e h p e n g g u g a t 

m a k a t e r g u g a t s a n g a t d i r u g i k a n . 

K a l a u d i p e r h a t i k a n p r a k t e k y a n g t e r j a d i d i P e n g a d i l a n A g a m a s e k a r a n g 

i n i , m a k a n a m p a k n y a a d a p e r s a m a a n d e n g a n k e t e n t u a n d a l a m p a s a l 2 7 1 R v 

t e r s e b u t , y a i t u p e n c a b u t a n g u g a t a n d i p e r k e n a n k a n k a l a u t e r g u g a t b e l u m 

m e m b e r i k a n J a w a b a n . A k a n t e t a p i k a l a u t e r g u g a t s u d a h m e m b e r i k a n j a w a b a n , 

m a k a p e n c a b u t a n g u g a t a n t i d a k d i p e r k e n a n k a n k e c u a l i d i s e t u j u i t e rguga t .^^ 

P e n c a b u t a n g u g a t a n s e b e l u m t e r g u g a t m e m b e r i k a n j a w a b a n 

s e r i n g k a l i t e r j a d i a tas s a r a n K e t u a P e n g a d i l a n N e g e r i k a r e n a a d a k e k e l i r u a n 

d a l a m m e n y u s u n g u g a t a n t e r s e b u t . S e d a n g k a n p e n c a b u t a n g u g a t a n s e s u d a h 

t e r g u g a t m e m b e r i k a n j a w a b a n s e r i n g k a l i t e r j a d i k a r e n a t u n t u t a n p e n g g u g a t 

t e l a h d i p e n u h i t e r g u g a t s eca ra s u k a r e l a . 

\ 
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P e n g g u g a t y a n g m e n c a b u t g u g a t a n n y a s e b e l u m t e r g u g a t m e m b e r i k a n 

j a w a b a n , dapa t m e n g a j u k a n g u g a t a n n y a k e m b a l i . S e d a n g k a n p e n g g u g a t y a n g 

m e n c a b u t g u g a t a n n y a s e s u d a h t e r g u g a t m e m b e r i k a n j a w a b a n , t i d a k d a p a t l a g i 

m e n g a j u k a n g u g a t a n n y a , k a r e n a d e n g a n p e n c a b u t a n g u g a t a n i t u p e n g g u g a t 

d i a n g g a p t e l a h m e l e p a s k a n h a k n y a . 

S e t e l a h g u g a t a n d i a j u k a n d a n d i d a f t a r k a n o l e h p a n i t e r a d a l a m s u a t u 

d a f t a r u n t u k i t u , m a k a K e t u a P e n g a d i l a n N e g e r i y a n g b e r s a n g k u t a n a t a u K e t u a 

M a j e l i s H a k i m y a n g t e l a h d i t u n j u k m e m e r i k s a p e r k a r a t e r s e b u t , m e n e t a p k a n 

h a r i p e r s i d a n g a n d a n m e m e r i n t a h k a n m e m a n g g i l k e d u a p i h a k s u p a y a h a d i r 

p a d a p e r s i d a n g a n y a n g d i t e t a p k a n . 

S e l a n j u t n y a , p e r u b a h a n s u r a t g u g a t a n d a p a t d i b e r i k a n s u a t u c o n t o h 

p a d a g u g a t a n b e r i k u t y a i t u : S e c a r a s i n g k a t dapa t d i k e m u k a k a n d u d u k 

p e r k a r a n y a s e b a g a i b e r i k u t : " S e o r a n g s u a m i ( p e m o h o n ) b e m a m a J U S , u m u r 

3 6 t a h u n , a g a m a I s l a m , P e n d l d i k a n S L T A , P e k e r j a a n H o n o r e r t e m p a t t i n g g a l 

P a l e m b a n g , d i s e b u t s e b a g a i p e m o h o n m e l a w a n . , u m u r 3 0 t a h u n , a g a m a I s l a m , 

P e n d l d i k a n S I , P e k e r j a a n H o n o r e r , t e m p a t t i n g g a l P a l e m b a n g , s e l a n j u t n y a 

d i s e b u t t e r m o h o n . 

A l a s a n p e m o h o n i n g i n m e n a l a k k a n t e r m o h o n a d a l a h b a h w a t e r m o h o n 

m u l a i t i d a k h a r m o n i s l a g i k a r e n a s e r i n g t e r j a d i n y a p e r s e l i s i h a n d a n 

p e r t e n g k a r a n y a n g t e r u s - m e n e r u s d i s e b a b k a n : 

a. K a r e n a t e r m o h o n t i d a k p a t u h d e n g a n p e m o h o n , t e r m o h o n t i d a k d a p a t 

m e n j a l a n i s ebaga i I b u r u m a h t a n g g a d e n g a n b a i k d a n t e r m o h o n 
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m e m e n t i n g k a n k e p e n t i n g a n d i r i n y a s e n d i r i d a r i pada k e p e n t i n g a n r u n i a h 

t a n g g a d a n k e i u a r g a . 

b . T e r m o h o n s e r i n g b e r k a t a k a s a r d e n g a n p e m o h o n y a n g m e n y a k i t k a n 

p e r a s a a n p e m o h o n . 

D a l a m s u r a t g u g a t a n t e r s e b u t t e m y a t a u m u r y a n g t e r t u l i s d a l a m s u r a t 

g u g a t a n t i d a k s e s u a i d e n g a n y a n g t e r t e r a p a d a K a r t u T a n d a P e n d u d u k 

P e m o h o n . l a l u P e m o h o n m e n g a j u k a n p e r m o h o n a n u n t u k m e m b a h g u g a t a n n y a 

t e r u t a m a y a n g b e r s a n g k u t p a u t d e n g a n u s i a p e m o h o n d a n k e m u d i a n m a j e l i s 

h a k i m m e n g a b u l k a n n y a . 

B e r d a s a r k a n w a w a n c a r a p e n u l i s , b a h w a s a n y a p e r t i m b a n g a n h a k i m 

t e r h a d a p p e r u b a h a n s u r a t g u g a t a n d i m u k a p e r s i d a n g a n P e n g a d i l a n A g a m a 

P a l e m b a n g , y a i t u s e p a n j a n g t i d a k m e r u b a h p o k o k g u g a t a n , s e h i n g g a k a l a u 

y a n g d i r u b a h h a n y a k e s a l a h a n k e t i k s e p e r t i i d e n t i t a s , m a k a m a j e l i s h a k i m a k a n 

m e n g a b u 1 k a n n y a . 

P e r u b a h a n g u g a t a n s e p a n j a n g p e m e r i k s a a n d i p e r b o i e h k a n , a sa l t i d a k 
m e n g u b a h d a n m e n a m b a h t u n t u n a n . a k a n t e t a p i d i d a l a m p r a k t e k j u g a 
dasa r d a r i t u n t u t a n ( posita ) , t e r m a s u k p e r i s t i w a - p e r i s t i w a y a n g 
m e n j a d i dasa r t u n t u t a n . J a d i y a n g t i d a k b o l e h d i r u b a h a d a l a h d a s a r 
t u n t u t a n d a n m e n a m b a h t u n t u t a n a p a k a h i a a k a n m e n g a j u k a n e k s e p s i 
a t a u l a n g s u n g k e p a d a j a w a b a n t e rguga t . ^* 

D a r i u r a i a n d i a tas dapa t d i s i m p u l k a n b a h w a h a k i m P e n g a d i l a n 

A g a m a d a p a t m e n g i z i n k a n p e n g g u g a t m e r u b a h g u g a t a n n y a , d e n g a n k e t e n t u a n 

b a h w a p e r u b a h a n i t u t i d a k m e n y i m p a n g d a r i k e j a d i a n m a t e r i a l y a n g m e n j a d i 
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s e b a b n y a p e r k a r a a t a u dasar g u g a t a n d a n p i h a k t e r g u g a t t i d a k d i r u g i k a n 

h a k n y a k a r e n a p e r u b a h a n i t u . 

B. Akibat hukum dari perubahan surat gugatan di muka persidangan 

Pengadilan Agama Palembang 

A d a p u n p e m e r i k s a a n p e r k a r a p e r c e r a i a n d i p e n g a d i l a n a g a m a L a h a t o l e h 

M a j e l i s H a k i m d i h a r u s k a n m e n g e k u t i k e t e n t u a n s ebaga i b e r i k u t ; ^ ^ 

a. K e t e n t u a n U m u m P e r s i d a n g a n 

1 . K e t u a M a j e l i s H a k i m b e r t a n g g u n g j a w a b a tas j a l a n n y a p e r s i d a n g a n . 

2 . A g a r p e m e r i k s a a n p e r k a r a b e r j a l a n t e r a t u r , t e r t i b d a n l a n c a r , s e b e l u m 

p e m e r i k s a a n d i m u i a i h a r u s d i p e r s i a p k a n p e r t a n y a a n - p e r t a n y a a n y a n g 

a k a n d i a j u k a n . 

3 . S i d a n g d i m u i a i p u k u l 0 9 . 0 0 w a k t u s e t e m p a t , k e c u a l i d a l a m h a l t e r t e n t u 

s i d a n g d a p a t d i m u i a i d a r i p u k u l 0 9 . 0 0 d e n g a n k e t e n t u a n h a r u s 

d i u m u m k a n t e r i e b i h d a h u l u . 

4 . P e r k a r a h a r u s s u d a h d i p u t u s s e l a m b a t - l a m b a t n y a d a l a m w a k t u 6 ( e n a m ) 

b u l a n s e j a k p e r k a r a d i d a f t a r k a n . J i k a d a l a m w a k t u t e r s e b u t b e l u m p u t u s , 

m a k a k e t u a m a j e l i s h a r u s m e l a p o r k a n k e t e r l a m b a t a n t e r s e b u t k e p a d a 

K e t u a M a h k a m a h A g u n g m e l a l u i k e t u a p e n g a d i l a n a g a m a d e n g a n 

m e n y e b u t k a n a l a s a n n y a . 
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5. S i d a n g h a r u s d i l a k s a n a k a n d i r u a n g s i d a n g . D a l a m h a l d i l a k u k a n 

p e m e r i k s a a n s e t e m p a t , s i d a n g dapa t d i b u k a d a n d i t u t u o d i k a n t o r 

k e l u r a h a n / k e p a l a desa a t a u d i t e m p a t o b j e k p e m e r i k s a a n . 

6 . M a j e l i s h a k i m y a n g m e m e r i k s a p e r k a r a t e r i e b i h d a h u l u h a r u s 

m e n g u p a y a k a n p e r d a m a i a n m e l a l u i p ro se s m e d i a s i . 

7 . D e n g a n a d a n y a u p a y a m e d i a s i s e b g a i m a n a d i a t u r d a l a m P E R M A N o . 1 

T a h u n 2 0 0 8 , M a j e l i s H a k i m agar m e m p e r h a t i k a n d a n m e n y e s u a i k a n 

t e n g g a n g w a k t u p r o s e s m e d i a s i d e n g a n h a r i p e r s i d a n g a n b e r i k u t n y a . 

8 . A p a b i l a m e d i a s i g a g a l , m a k a m a j e l i s h a k i m t e t a p b e r k e w a j i b a n u n t u k 

m e n d a m a i k a n p a r a p i h a k . 

9 . S i d a n g p e m e r i k s a a n p e r k a r a c e r a i t a l a k d a n c e r a i g u g a t d i l a k u k a n s e c a r a 

t e r t u t u p , n a m u n p u t u s a n h a r u s d i u c a p k a n d a l a m s i d a n g t e r b u k a u n t u k 

u m u m . 

1 0 . A p a b i l a k e t u a m a j e l i s b e r h a l a n g a n , p e r s i d a n g a n d i b u k a o l e h h a k i m 

a n g g o t a y a n g s e n i o r u n t u k m e n u n d a p e r s i d a n g a n . 

1 1 . A p a b i l a s a l a h s e o r a n g h a k i m a n g g o t a b e r h a l n a g n , d i g a n t i o l e h h a k i m 

l a i n y a n g d i t u n j u k o l e h k e t u a p e n g a d i l a n a g a m a d e n g a n P M H b a r u . 

P e n g g a n t i a n h a k i m a n g g o t a h a r u s d i c a t a t d a l a m b e r i t a a c a r a 

p e r s i d a n g a n d a n b u k u r e g i s t e r p e r k a r a . 

1 2 . D a l a m k e a d a a n l u a r a b i a s a d i m a n a s i d a n g y a n g t e l a h d i t e n t u k a n t i d a k 

d a p a t t e r i a k s a n a k a r e n a s e m u a h a k i m b e r h a l a n g , m a k a s i d a n g d i t u n d a 

p a d a w a k t u y a n g a k a n d i t e n t u k a n k e m u d i a n d a n p e n u n d a a n t e r s e b u t 

s e sege ra m u n g k i n d i u m u m k a n o l e h p a n i t e r a d i p a p a n p e n g u m u m a n . 
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b. B e r i t a A c a r a P e r s i d a n g a n 

1 . S e g a l a s e s u a t u y a n g t e r j a d i d i p e r s i d a n g a n d i t u a n g k a n d a l a m b e r i t a 

a ca ra . 

2 . K e t u a m a j e l i s b e r t a n g g u n g j a w a b a tas p e m b u a t a n d a n p e n a n d a t a n g a n a n 

b e r i t a a c a r a . 

3 . P a n i t e r a p e n g g a n t i h a r u s m e m b u a t b e r i t a a c a r a s i d a n g y a n g m e m u a t 

t e n t a n g h a r i , t a n g g a l . t e m p a t , s u s u n a n p e r s i d a n g a n , p i h a k y a n g h a d i r , 

d a n j a l a n n y a p e m e r i k s a a n p e r k a r a t e r s e b u t d e n g a n l e n g k a p d a n j e l a s . 

4 . B e r i t a a c a r a s i d a n g h a r u s s u d a h se l e sa i d a n d i t a n d a t a n g a n i p a l i n g 

l a m b a t s e h a r i s e b e l u m s i d a n g b e r i k u t n y a . 

5 . N o m o r h a i a m a n b e r i t a a c a r a s i d a n g h a r u s d i b u a t seca ra b e r s a m b u n g 

d a r i s i d a n g p e r t a m a s a m p a i d i d a n g y a n g t e r a k h i r . 

6 . J a w a b a n ( t e r m a s u k r e k o n v e n s i b i l a a d a ) , r e p l i k , d u p l i k , r e d u p l i k d a n 

k e s i m p u l a n t e r t u l i s m e n j a d i k e s a t u a n b e r i t a a ca r a d a n d i b e r i n o m o r u r u t 

h a i a m a n . 

c. R a p a t P e r m u s y a w a r a t a n M a j e l i s H a k i m 

1 . R a p a t P e r m u s y a w a r a t a n M a j e l i s h a k i m b e r s i f a t r a h a s i a ( P a s a l 1 9 a y a t ( 3 ) 

U n d a n g - U n d a n g N o . 4 T a h u n 2 0 0 4 ) . 

2 . A p a b i l a d i p a n d a n g p e r l u d a n m e n d a p a t p e r s e t u j u a n m a j e l i s h a k i m , 

p a n i t e r a s i d a n g d a p a t m e n g i k u t i r apa t p e r m u s y a w a r a t a n m a j e l i s h a k i m . 

3 . D a l a m r a p a t p e r m u s y a w a r a t a n , s e t i ap h a k i m w a j i b m e n y a m p a i k a n 

p e r t i m b a n g a n a t a u p e n d a p a t n y a s eca ra t e r t u l i s t e r h a d a p p e r k a r a y a n g 

s e d a n g d i p e r i k s a . 
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4 . K e t u a m a j e l i s m e m p e r s i l a h k a n h a k i m a n g g o t a I I u n t u k m e n g e m u k a k a n 

p e n d a p a t n y a , d i s u s u l o l e h h a k i m a n g g o t a I d a n t e r a k h i r k e t u a m a j e l i s . 

5. S e m u a p e n d a p a t h a r u s d i k e m u k a k a n secara j e l a s d e n g a n m e n u n j u k d a s a r 

h u k u m n y a , k e m u d i a n d i c a t a t d a l a m b u k u a g e n d a s i d a n g . 

6 . J i k a t e r d a p a t p e r b e d a a n p e n d a p a t , m a k a y a n g p e n d a p a t n y a b e r b e d a 

t e r s e b u t dapa t d i m u a t d a l a m p u t u s a n ( d i s s e n t i n g o p i n i o n ) . 

d . P e n y e l e s a i a n P u t u s a n 

1 . P a d a w a k t u d i u c a p k a n , p u t u s a n h a r u s s u d a h j a d i d a n s e t e l a h i t u l a n g s u n g 

d i t a n d a t a n g a n i o l e h m a j e l i s h a k i m d a n p a n i t e r a p e n g g a n t i . 

2 . P a d a s a l i n a n p u t u s a n h a i a m a n t e r a k h i r d i b u a t c a t a t a n b e r k e n a a n : 

a ) A d a n y a p e r m o h o n a n b a n d i n g a t a u k a s a s i . C o n t o h : D i c a t a t d i s i n i : 

T e r g u g a t t e l a h m e n g a j u k a n p e r m o h o n a n b a n d i n g a tas p u t u s a n t e r s e b u t 

t a n g g a l ( d i t a n d a t a n g a n i o l e h p a n i t e r a ) . 

b) P u t u s a n t e l a h B H T . C o n t o h : D i c a t a t d i s i s n i : P u t u s a n t e r s e b u t t e l a h 

m e m p u n y a i k e k u a t a n h u k u m t e t a p s e j a k t a n g g a ! 

B e r d a s a r k a n w a w a n c a r a p e n u l i s , m a k a dapa t d i b e r i k a n s u a t u c o n t o h 

p e r u b a h a n s u r a t g u g a t a n d a l a m p e r k a r a p e r d a t a N o . 1 3 5 / P d t . G / 2 0 I 4 / P N P A , 

d i m a n a s e b e l u m g u g a t a n d i b a c a k a n d i m u k a p e r s i d a n g a n , p e n g g u g a t 

m e l a k u k a n p e r u b a h a n t e r h a d a p g u g a t a n n y a t e r u t a m a y a n g m e n y a n g k u t a l a s a n 

p e r c e r a i a n , y a n g d i a j u k a n o l e h p e n g g u g a t . 

\ 
Wawancara Penulis dengan Bapak Samsul Bahri, Hakim Pengadilan Agama 

Palembang, Tangggal 13 Pebruari 2015. 



57 

P e r i s t i w a - p e r i s t i w a t e r s e b u t s u d a h b a r a n g t e n t u t i d a k c u k u p h a n y a 

d i k e m u k a k a n b e g i t u sa ja seca ra t e r t u l i s m a u p u n l i s a n , a k a n t e l a p i h a r u s d i i m g i 

a t a u d i s e r t a i b u k t i - b u k t i y a n g s a h m e n u r u t h u k u m a g a r dapa t d i p a s t i k a n 

k e b e n a r a n n y a . D e n g a n k a t a l a i n p e r i s t i w a - p e r i s t i w a i t u h a r u s d i s e r t a i 

p e m b u k t i a n seca ra y u r i d i s . 

S u a t u p e r u b a h a n g u g a t a n a k a n m e m p e n g a r u h i k e p e n t i n g a n t e r g u g a t , 

k a r e n a d e n g a n p e r u b a h a n i t u t e r g u g a t a k a n m u n g k i n d i p e r s u l i t d a l a m 

p e m b e l a a n n y a a t a u j a l a n n y a p e r a d i l a n a k a n d i h a m b a t , s e h i n g g a m e r u g i k a n 

p i h a k t e r g u g a t , k a r e n a i t u b a g i t e r g u g a t a k a n l e b i h m e n g u n t u n g k a n a p a b i l a 

t i d a k d i a d a k a n p e r u b a h a n g u g a t a n , s e h i n g g a i a b e r h a k u n t u k m e n y a t a k a n 

k e b e r a t a n n y a t e r h a d a p p e r u b a h a n g u g a t a n o l e h p e n g g u g a t . 

S e b a g a i m a n a d i u r a i k a n s e b e l u m n y a . P a s a l 1 2 7 R v m e n e n t u k a n b a h w a 

p e r u b a h a n d a r i p a d a g u g a t a n d i b o l e h k a n s e p a n j a n g p e m e r i k s a a n p e r k a r a , a s a l 

sa ja t i d a k m e n g u b a h a t a u m e n a m b a h p o k o k t u n t u t a n , t e r m a s u k p e r i s t i w a -

p e r i s t i w a y a n g m e n j a d i d a s a r t u n t u t a n . J a d i y a n g t i d a k b o l e h d i u b a h t e r m a s u k 

m e n a m b a h a d a l a h dasa r t u n t u t a n . 

J a d i y a n g t i d a k b o l e h d i u b a h t e r m a s u k m e n a m b a h a d a l a h d a s a r 

t u n t u t a n . S e p e r t i t u n t u t a n a g a r p e r j a n j i a n d i p e n u h i , d i u b a h m e n j a d i p e r j a n j i a n 

d i p u t u s k a n , t u n t u t a n aga r p e r j a n j i a n d i p e n u h i , d i u b a h m e n j a d i p e r j a n j i a n 

d i p u t u s k a n , t u n t u t a n a g a r u a n g y a n g t e l a h d i b a y a r k a n d i k e m b a l i k a n s e r t a 

d i k e m b a l i k a n n y a b a r a n g y a n g t e l a h d i b e l i k a r e n a a d a caca t y a n g t e r s e m b u n y i , 

d i u b a h m e n j a g i a g a r s e b a g i a n u a n g y a n g t e l a h d i b a y a r k a n d i k e m b a l i k a n d a n 

a g a r b a r a n g n y a t e t a p p a d a n y a . 
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M e n g e n a i p e r u b a h a n g u g a t a n M a h k a m a h A g u n g b e r p e n d a p a t b a h w a 

a p a b i l a t i d a k m e l a m p a u i ba tas -ba tas m a t e r i p o k o k p e r k a r a y a n g d a p a t 

m e n i m b u i k a n k e r u g i a n p a d a h a k p e m b e l a a n p a r a t e r g u g a t dapa t d i k a b u l k a n . 

B e r d a s a r k a n w a w a n c a r a p e n u l i s b a h w a s a n y a " a k i b a t h u k u m p e r u b a h a n 

i s i s u r a t g u g a t a n i t u , a p a b i l a t e r g u g a t b e r k e b e r a t a n , m a k a m a j e l i s h a k i m d a p a t 

m e n o l a k p e r u b a h a n y a n g d i u s u l k a n d a r i p e n g g u gat".'^^ 

D e n g a n d e m i k i a n a k i b a t H u k u m P e r u b a h a n I s i S u r a t G u g a t a n T e r s e b u t 

A p a b i l a T e r g u g a t B e r k e b e r a t a n , m a k a m a j e l i s h a k i m d a p a t m e n o l a k u s u l 

p e r u b a h a n s u r a t g u g a t a n t e r s e b u t y a n g d i a j u k a n o l e h p e n g g u g a t d a n 

p e m e r i k s a a n p e r k a r a p e r d a t a t e r s e b u t d i l a n j u t k a n s e s u a i d e n g a n a g e n d a 

p e r s i d a n g a n p e r k a r a t e r s e b u t . 

29 Wawancara Penulis dengan Bapak Samsul Bahri, Hakim Pengadilan Agama 
Palembang, Tangggal 13 Pebruari 2015. 



BAB IV 

PENUTUP 

B e r p a n g k a l t o l a k p a d a p e m b a h a s a n d a n u r a i a n p a d a bab s e b e l u m n y a , 

m a k a p e n u l i s dapa t m e n a r i k k e s i m p u l a n d a n s a r a n d a l a m s k r i p s i i n i s e b a g a i 

b e r i k u t : 

A . Kesimpulan 

1 . P e r t i m b a n g a n h a k i m t e r h a d a p p e r u b a h a n s u r a t g u g a t a n d i m u k a 

p e r s i d a n g a n , y a i t u h a k i m P e n g a d i l a n A g a m a dapa t m e n g i z i n k a n 

p e n g g u g a t m e r u b a h g u g a t a n n y a , d e n g a n k e t e n t u a n b a h w a p e r u b a h a n i t u 

t i d a k m e n y i m p a n g d a r i k e j a d i a n m a t e r i a l y a n g m e n j a d i s e b a b n y a p e r k a r a 

a t a u dasa r g u g a t a n d a n p i h a k t e r g u g a t t i d a k d i r u g i k a n h a k n y a k a r e n a 

p e r u b a h a n i t u . 

2 . A k i b a t h u k u m d a r i p e r u b a h a n s u r a t g u g a t a n t e r s e b u t , m a k a m a j e l i s h a k i m 

dapa t m e n o l a k u s u l p e r u b a h a n s u r a t g u g a t a n t e r s e b u t y a n g d i a j u k a n o l e h 

p e n g g u g a t a t a u p e m o h o n k e m u d i a n m a j e l i s h a k i m m e l a n j u t k a n 

p e m e r i k s a a n p e r k a r a t e r s e b u t s e s u a i d e n g a n a g e n d a p e r s i d a n g a n p e r k a r a 

t e r s e b u t . 

B. Saran 

1 . H a k i m P e n g a d i l a n A g a m a , k i r a n y a dapa t b e r t i n d a k b i j a k d a l a m k a i t a n 

a d a n y a k e k e l i r u a n d a l a m p e n g e t i k a n s u r a t g u g a t a n o l e h p e n g g u g a t 

m a u p u n p e m o h o n . 
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P i h a k P e n g g u g a t m a u p u n p e m h o n k i r a n y a k i r a n y a h a r u s c e r m a t d a l a m 

m e m b u a t s u r a t g u g a t a , s e h i n g g a t i d a k t e r j a d i k e k e l i r u a n y a n g d a p a t 

m e r u g i k a n P e n g g u g a t m a u p u n p e m o h o n t e r s e b u t . 

\ 



SURAT PERNYATAAN ORISINALITAS SKRIPSI 

Y a n g b e r t a n d a t a n g a n d i b a w a h i n i : 

N a m a : V o n n y N o v i t a M a y a s a r i 

N i m : 5 0 2 0 1 1 2 0 5 

P r o g r a m S t u d i : I l m u H u k u m 

P r o g r a m K e k h u s u s a n : H u k u m P e r d a t a 

M e n y a t a k a n b a h w a k a r y a i l m i a h / s k r i p s i s a y a y a n g b e r j u d u l : 

P E R T I M B A N G A N H A K I M D A N A K I B A T H U K U M P E R U B A H A N 
S U R A T G U G A T A N D I M U K A P E R S I D A N G A N P E N G A D I L A N 
A G A M A P A L E M B A N G . 

A d a l a h b u k a n m e r u p a k a n k a r y a t u l i s o r a n g l a i n , b a i k s e b a g i a n m a u p u n 

k e s e l u r u h a n , k e c u a l i d a l a m b e n t u k k u t i p a n y a n g t e l a h k a m i s e b u t k a n s u m b e m y a . 

D e m i k i a n s u r a t p e m y a t a a n i n i k a m i b u a t d e n g a n s e b e n a r - b e n a m y a d a n a p a b i l a 

p e m y a t a a n i n i t i d a k b e n a r , k a m i b e r s e d i a m e n d a p a t k a n s a n k s i a k a d e m i s . 

P a l e m b a n g , S e p t e m b e r 2 0 1 4 

mm 
V o n n y N o v i t a M a y a s a r i 
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R E K O M E N D A S I D A N P E M B I M B I N G A N S K R I P S I 

N a m a : V o n n y N o v i t a M a y a s a r i 
N I M : 5 0 2 0 1 1 2 0 5 
P r o g r a m S t u d i : I l m u H u k u m 
P r o g r a m K e k h u s u s a n : H u k u m P e r d a t a 
J u d u l : P E R T I M B A N G A N H A K I M D A N A K I B A T H U K U M 

P E R U B A H A N S U R A T G U G A T A N D I M U K A 
P E R S I D A N G A N P E N G A D I L A N A G A M A 
P A L E M B A N G 

1. R e k o m e n d a s i K e t u a B a g i a n : H u k u m P e r d a t a 

a . R e k o m e n d a s i : 

b . U s u i P e m b i m b i n g : . ^.)-.:f<{((/f?^..f^.,'^tfc^fi, 

P a l e m b a n g , S e p t e m b e r 2 0 1 4 
K e t u a B a g i a n , 

M U L Y A D I T A N Z I L I , SH., MH. 

I I . P e n e t a p a n P e m b i m b i n g S k r i p s i o l e h W a k i l D e k a n I 



UNIVERSITAS MUHAMMADIYAH PALEMBANG 
F A K U L T A S HUKUM 

L a m p i r a n 
P r i h a ! 
K e p a d a 

O u t l i n e S k r i p s i 
P e n e l i t i a n H u k u m d a n P e n u l i s a n S k r i p s i 
Y t h . I b u H j Y u l i a r K o m a r i a h . , S H . , M H . 
P e m b i m b i n g A k a d e m i k F a k . H u k u m U M P 
D i 
P a l e m b a n g 

A s s a l a m u ' a l a i k u m w r . w b . 

S a y a y a n g b e r t a n d a t a n g a n d i b a w a h i n i 
N a m a : V o n n y N o v i t a M a y a s a r i 
N I M : 5 0 2 0 1 1 2 0 5 
P r o g r a m S t u d i : I l m u H u k u m 
P r o g r a m K e k h u s u s a n : H u k u m P e r d a t a 

P a d a s e m e s t e r g a n j i l t a h u n k u l i a h 2 0 1 4 - 2 0 1 5 s u d a h 
m e n y e l e s a i k a n b e b a n s t u d i y a n g m e l i p u t i M P K , M K K , M K B , 
M P B , M B B ( 1 4 5 S K S ) . 

D e n g a n i n i m e n g a j u k a n p e r m o h o n a n u n t u k P e n u l i s a n S k r i p s i 
d e n g a n j u d u l : 
P E R T I M B A N G A N H A K I M D A N A K I B A T H U K U M 
P E R U B A H A N S U R A T G U G A T A N D I M U K A 
P E R S I D A N G A N P E N G A D I L A N A G A M A P A L E M B A N G . 

D e m i k i a n l a h a t a s p e r k e n a n I b u d i u c a p k a n t e r i m a k a s i h . 
W a s s a l a m 

P a l e m b a n g , ^ ^ 2 3 j f e e p t e m b e r 2 0 1 4 
P e m o h o n , 

V o n n y N o v i t a M a y a s a r i 

R e k o m e n d a s i P . A . Y b s : 

b i m b i n g A k a d e m i l 

H j . Y q / i a r K o m a r i a h . , S H . , M H . 



J U D U L S K R I P S I : P E R T I M B A N G A N H A K I M D A N A K I B A T 
H U K U M P E R U B A H A N S U R A T G U G A T A N D I 
M U K A P E R S I D A N G A N P E N G A D I L A N A G A M A 
P A L E M B A N G 

P E R M A S A L A H A N : 

1 . B a g a i m a n a p e r t i m b a n g a n h a k i m t e r h a d a p p e r u b a h a n s u r a t g u g a t a n d i m u k a 

p e r s i d a n g a n P e n g a d i l a n A g a m a P a l e m b a n g ? 

2 . A p a k a h a k i b a t h u k u m d a r i p e r u b a h a n s u r a t g u g a t a n d i m u k a p e r s i d a n g a n 

P e n g a d i l a n A g a m a P a l e m b a n g ? 

B A B 1 : P E N D A H U L U A N 
A . L a t a r B e l a k a n g 
B . P e r m a s a l a h a n 
C . R u a n g L i n g k u p d a n T u j u a n 
D . M e t o d e P e n e l i t i a n 
E . S i s t e m a t i k a P e n u l i s a n 

B A B 11 : T I N J A U A N P U S T A K A 

A . P e n g a d i l a n A g a m a D a l a m B a d a n P e r a d i l a n I n d o n e s i a 
B . K o m p e t e n s i P e n g a d i l a n A g a m a 
C . P a r a p i h a k D a l a m P e r s i d a n g a n d i P e n g a d i l a n A g a m a 
D . P e n g e r t i a n S u r a t G u g a t a n 

B A B I I I : P E M B A H A S A N 
A . P e r t i m b a n g a n h a k i m t e r h a d a p p e r u b a h a n s u r a t g u g a t a n d i 

m u k a p e r s i d a n g a n P e n g a d i l a n A g a m a P a l e m b a n g 
B . A k i b a t h u k u m d a r i p e r u b a h a n s u r a t g u g a t a n d i m u k a 

p e r s i d a n g a n P e n g a d i l a n A g a m a P a l e m b a n g 

B A B I V : P E N U T U P 
A . K e s i m p u l a n 
B . S a r a n 

DAFTAR PUSTAKA 
LAMPIRAN 



RENCANA DAFTAR PUSTAKA 

A b d u l M a n a n , 2 0 0 5 , Penerapan Hukum A c a r a Perdata di L i n g k u n g a n 
P e n g a d i l a n A g a m a , c t k K e - 3 , P r e n a d a M e d i a , J a k a r t a . 

A b d u r r a h m a n , Kompilasi Hukum di I n d o n e s i a , A k a d e m i k a P r e s s i n d o , J a k a r t a , 
1 9 9 5 

, Kompilasi Hukum Islam Indonesia a n t a r a h a r a p a n Kenyataan 
M a k a l a h Untuk Simposium Islam dan Kebudayaan Indonesia Dulu, K i n i 
dan Esok, J a k a r t a 2 1 - 2 4 O k t o b e r 1 9 9 1 

A b d u l G a n i A b d u l l a h , Himpunan P e r u n d a n g - u n d a n g a n dan P e r a t u r a n P e r a d i l a n 
A g a m a , I n t e r m a s a , J a k a r t a , 1 9 9 1 

C h a l i m M u h a m m a d A b d , Kedudukan Kompilasi Hukum Islam D a l a m Sistem 
Hukum N a s i o n a l , U l a s a n Hukum D a l a m Varia P e r a d i l a n , M a j a l a h 
Hukum Tahun XI N o 1 2 8 Met, J a k a r t a , 1 9 9 6 

, P e r a d i l a n A g a m a dan Kompilasi Hukum I s l a m Sebagai P e r a n a t a 
Hukum N a s i o n a l , P e s a n t r e n , N o . 2 7 v o l V l l / 1 9 9 0 

I d r i s D j a k f a r d a n T a u a f i k Y a h y a , Kompilasi Hukum Kewarisn I s l a m , P u s t a k a 
J a y a , J a k a r t a , 1 9 9 5 

Z a i n u d d i n , Kamus H u k u m , C i t r a U m b a r a , B a n d u n g , 2 0 0 8 

S a j u t i T h a l i b , Hukum Kewarisan I s l a m D i I n d o n e s i a , S i n a r G r a f i k a , J a k a r t a , 2 0 0 4 

W i r j o n o P r o d j o d i k o r o , Hukum A c a r a Perdata di I n d o n e s i a , S u m u r B a n d u n g , 
B a n d u n g , 1 9 9 1 

U n d a n g - U n d a n g N o . 3 T a h u n 2 0 0 6 t e n t a n g P e r u b a h a n U n d a n g - U n d a n g N o . 7 
T a h u n 1 9 8 9 t e n t a n g P e r a d i l a n A g a m a . 

U n d a n g - u n d a n g N o m o r 5 0 T a h u n 2 0 0 9 t e n t a n g P e r a d i l a n A g a m a 
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