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J U D U L : ANALISA HUKUM DAN TANGGUNGJAWAB DALAM 
PERJANJIAN PENGANGKUTAN BARANG L E W A T L A U T 
M E L A L U I PT. PAN MARITIM WIRA PAWITRA 

ABSTRAK 

A d a p u n y a n g m e n j a d i p o k o k p e r m a s a l a h a n y a n g a k a n d i b a h a s d a l a m 
p e n e l i t i a n i n i s e b a g a i b e r i k u t : 
1 . B a g a i m a n a p e n g a t u r a n p e r j a n j i a n p e n g a n g k u t a n b a r a n g m e l a l u i l a u t m e n u r u t 

p e r a t u r a n p e r u n d a n g - u n d a n g a n ? 
2 . B a g a i m a n a t a h a p - t a h a p d a l a m k e p e n g u r u s a n m u l a i d a r i k e d a t a n g a n s a m p a i 

k e b e r a n g k a t a n k a p a l ? 
S e l a r a s d e n g a n r u a n g H n g k u p d a n t u j u a n s e r t a m a n f a a t d a l a m 

p e n u l i s a n s k r i p s i i n i t e r u t a m a y a n g b e r s a n g k u t - p a u t d e n g a n p e r m a s a l a h a n , m a k a 
p e n e l i t i a n t e r h a d a p p e r m a s a l a h n d i a t a s a d a l a h p e n e l i t i a n y a n g b e r s i f a t Y u r i d i s 
E m p i r i s . T e k n i k p e n g u m p u l a n d a t a d i l a k u k a n m e l a l u i p e n e l i t i a n b a h a n d a t a 
s e k u n d e r , b a h a n d a t a p r i m e r d a n b a h a n d a t a t e r s i e r . B a h a n d a t a s e k u n d e r t e r d i r i 
d a r i k a r y a i l m i a h d a n b u k u - b u k u . S e d a n g a n b a l i a n d a t a s e k u n d e r a d a l a h p e n e l i t i a n 
l a p a n g a n y a i t u d e n g a n c a r a p e n g u m p u l a n d a t a d e n g a n c a r a m e n g h i m p u n b a h a n -
b a h a n y a n g d i d a p a t d a r i p e n e l i t i a n s e c a r a l a n g s u n g d i l a p a n g a n . T e k n i k 
p e n g o l a h a n d a t a d i l a k u k a n d e n g a n c a r a d e n g a n w a w a n c a r a / i n t e r v i e w , y a i t u p r o s e s 
t a n y a j a w a b y a n g d i l a k u k a n s e c a r a i i s a n d e n g a n r e s p o n d e n , y a n g d a l a m h a l i n i 
b e r h u b u n g a n l a n g s u n g d e n g a n p e j a b a t - p e j a b a t y a n g b e r w e n a n g d a n i n s t a n s i y a n g 
t e r k a i t d a n s e l a n j u t n y a d i k o n t r u k s i k a n d a l a m s u a t u k e s i m p u l a n . 

B e r d a s a r k a n a n a l i s a d a t a t e r s e b u t , m a k a d a p a t d i t a r i k k e s i m p u l a n : 
1 . M e n g e n a i p e r j a n j i a n p e n g a n g k u t a n b a r a n g m e l a l u i k a p a l l a u t P T . P a n M a r i t i m 

W i r a P a w i t r a P a l e m b a n g d a l a m p e l a k s a n a a n p e r j a n j i a n s e b a g i a n d i t e n t u k a n 
d a l a m u n d a n g - u n d a n g d a n s e b a g i a n l a g i b e r d a s a r k a n k e b i a s a a n . B u k t i 
p e r j a n j i a n p e n g a n g k u t a n b a r a n g b e r u p a s u r a t t a n d a t e r i m a (mate's recipt), 
s u r a t t e r s e b u t a d a l a h s u a t u k e h a r u s a n , t e t a p i p e n e r b i t a n k o n o s e m e n b u k a n 
s u a t u k e h a r u s a n . D a l a m p e r j a n j i a n p e n g a n g k u t a n l a u t p e r j a n j i a n b e r a k h i r s e j a k 
m u a t a n b a r a n g d i s e r a h k a n k e p a d a p e n e r i m a d i d e r m a g a p e l a b u h a n t u j u a n . 

2 . a . T a h a p - t a h a p k e d a t a n g a n k a p a l a d a l a h : 
• a g e n m e l a k u k a n m e l a k u k a n corespodency d e n g a n owner 
• owner m e m b e r i k a n i n f o r m a s i m e n g e n a i d a t a - d a t a l e n g k a p k a p a l 
• a g e n b e k e r j a s a m a d e n g a n p e m i l i k k a p a l 
• s e t e l a h k a p a l s u d a h b e r s a n d a r , a g e n d a n shipper m e n e n t u k a n w a k t u 

b o n g k a r m u a t 
b . T a h a p - t a h a p k e b e r a n g k a t a n k a p a l a d a l a h : 

• d i l a k u k a n s e t e l a h m e l a p o r k a n h a s i l m u a t a n k e owner 
• a g e n l a l u m e l a p o r k a n k e s y a h b a n d a r u n t u k k e b e r a n g k a t a n k a p a l 

m e n u j u k e p e l a b u h a n t u j u a n 
• s a a t k a p a l s u d a h b e r a n g k a t , a g e n l a l u m e l a p o r k a n j a d w a l 

k e b e r a n g k a t a n k a p a l k e p a d a owner 
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RATA PENGANTAR 

^ > ^ V i i * V 

Assalamu *alaikum Wr. Wb 

D e n g a n m e m a n j a t k a n p u j i d a n s y u k u r A l h a m d u l i l l a h k e h a d i r a t T u h a n 

Y a n g M a h a E s a a t a s l i m p a h a n R a h m a t d a n K a r u n i a - N y a s e h i n g g a p e n u l i s d a p a t 

m e n y e l e s a i k a n s k r i p s i i n i d e n g a n t u j u a n u n t u k m e l e n g k a p i d a n m e m e n u h i s y a r a t -

s y a r a t t i n g a k a t i j a z a h S a r j a n a H u k u m ( S t r a t a 1 ) p a d a F a k u l t a s H u k u m 

M u h a m m a d i y a h P a l e m b a n g . 

U n t u k s e k e d a r d i k e t a h u i b e r s a m a b a h w a p e n u l i s m e n c o b a d a n 

m e n g h i m p u n y a n g s e k a l i g u s d i t u a n g k a n d a l a m b e n t u k t u l i s a n s k r i p s i y a n g 

s e d e r h a n a y a n g p e n u l i s b e r i j u d u l : 

" A N A L I S A H U K U M D A N T A N G G U N G J A W A B D A L A M P E R J A N J I A N 

P E N G A N G K U T A N B A R A N G L E W A T L A U T M E L A L U I P T . P A N M A R I T I M 

W I R A P A W I T R A " . 

P e n u l i s m e n y a d a r i s e p e n u h n y a d a l a m p e n y u s u n a n s k r i p s i i n i t e m y a t a 

d i s a n a - s i n i a d a p e n y i m p a n g a n d a n / a t a u t i d a k s e s u a i d e n g a n a p a y a n g d i h a r a p k a n . 

H a l i n i d i s e b a b k a n t i d a k l a i n o l e h k a r e n a t e r b a t a s n y a p e n g e t a h u a n d a n 

k e m a m p u a n y a n g d i m i l i k i , s e h u b u n g a n d e n g a n i t u a p a b i l a p a r a p e m b a c a 

m e n e m u k a n k e k u r a n g a n - k e k u r a n g a n s e r t a k e s a l a h a n d a l a m m e r a n g k u m k a l i m a l 

a t a u k a t a - k a t a n y a , d i h a r a p k a n k r i t i k d a n s a r a n m a s u k a n y a n g s i f a t n y a m e m b a n g u n 

g u n a p e r b a i k a n s k r i p s i i n i . 
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D a l a m m e n y e l e s a i k a n p e n u l i s s k i r i p s i i m , p e n u l i s b a n y a k m e n d a p a t 

b i m b i n g a n n a s e h a t d a n s a r a n b a g i b e r b a g a i p i h a k , u n t u k i t u p e n u l i s d e n g a n s e g a l a 

k e t u l u s a n d a n k e r e n d a h a n h a t i d e n g a n m e n g u c a p k a n t e r i m a k a s i h d a n r a s a h o r m a t 

k e p a d a : 

1 . B a p a k H . M . I d r i s , S E . , M . S i , s e l a k u R e k t o r U n i v e r s i t a s M u h a m m a d i y a h 

p a l e m b a n g . 

2 . I b u S r i S u a t m i a t i S H . , M . H u m , s e l a k u D e k a n F a k u l t a s H u k u m U n i v e r s i t a s 

M u h a m m a d i y a h P a l e m b a n g . 

3 . B a p a k / I b u P e m b a n t u D e k a n I , I I , I I I , I V F a k u l t a s H u k u m U n i v e r s i t a s 

M u h a m m a d i y a h P a l e m b a n g . 

4 . B a p a k M u l y a d i T a n z i l i , S H . , M H , s e l a k u k e t u a B a g i a n H u k u m P e r d a t a 

U n i v e r s i t a s M u h a m m a d i y a h P a l e m b a n g . 

5 . B a p a k H . S a i f u l l a h B a s r i , S H . , M H , s e l a k u P e n a s e h a t A k a d e m i k d a n 

P e m b i m b i n g S k r i p s i y a n g t e l a h b a n y a k m e m b a n t u p e n u l i s d a l a m 

m e n y e l e s a i k a n s k r i p s i i n i . 

6 . B a p a k / I b u D o s e n b e r s e r t a s t a f k a r y a w a n / t i F a k u l t a s H u k u m U n i v e r s i t a s 

M u h a m m a d i y a h P a l e m b a n g , y a n g t e l a h m e m b e r i k a n b e k a l i l m u 

p e n g e t a h u a n y a n g s a n g a t b e r g u n a . 

7 . B a p a k A n d r i P r a t a m a , S H , s e l a k u D i r e k t u r P T . P A N M A R I T I M W I R A 

P A W I T R A 

8 . P a p a J u a m i d a n M a m a N u r j a n n a h t e r c i n t a y a n g t e l a h b a n y a k m e m b e r i k a n 

s e m a n g a t d a n b e r k o r b a n b a i k m a t e r i l d a n m o r i l s e l a m a p e n u l i s m e n u n t u t 
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i l m u p e n g e t a h u a n d i F a k u l t a s H u k u m U n i v e r s i t a s M u h a m m a d i y a h 

P a l e m b a n g . 

9 . A d i k P r a s e t y a D w i t a m a d a n a d i k P r a y u n d a G u s t r i y o g a y a n g s e l a l u 

m e m b e r i k a n s e m a n g a t n y a u n t u k m e n y e l e s a i k a n s k r i p s i i n i . 

1 0 . T e m a n - t e m a n s e p e r j u a n g a n a n g k a t a n 2 0 0 8 ( K u s r i a n t o , Z u l M e i z i , T a u f i k 

I r a w a n , A r i K u m i a w a n ) s e r t a t e m a n - t e m a n y a n g t a k d a p a t p e n u l i s 

s e b u t k a n d i F a k u l t a s H u k u m U n i v e r s i t a s M u h a m m a d i y a h P a l e m b a n g . 

1 1 . O r a n g y a n g s e l a l u m e m b e r i s e m a n g a t d a n d u k u n g a n s e t i a p h a r i k e p a d a 

p e n u l i s , E d o P r a s e t y o S y a p u t r a d a n F r e l l y S e l v i z a r W i j a y a . 

1 2 . S a h a b a t - s a h a b a t k u ( A n n i s y a h P r a t i w i , D e s n a Y u s i , A d e t h i a R i a n s y a h 

W i j a y a , A n d i n i A g u s t i n a , N u r P r a t o m o ) a t a s p e r s a h a b a t a n d a n 

k e b e r s a m a a n n y a s a a t i n i . 

1 3 . S e m u a p i h a k y a n g t e l a h m e m b a n t u d a l a m m e n y e l e s a i k a n s k r i p s i i n i . 

S e m o g a T u h a n Y a n g M a h a E s a , M a h a P e n g a s i h l a g i M a h a P e n y a y a n g 

s e n a n t i a s a m e l i m p a h k a n R a h m a t d a n K a r u n i a - N y a k e p a d a m e r e k a s e k a l i a n , 

A m i i n n . 

A k h i m y a p e n u l i s m e n g h a r a p k a n k i r a n y a s k r i p s i i n i d a p a t b e r m a n f a a t 

s e b a g a i s a l a h s a t u s u m b a n g s i h p e n u l i s k e p a d a I l m u P e n g e t a h u a n u m u m n y a d a n 

a l m a m a t e r p a d a k h u s u s n y a , A m i i n n . 

W a s s a l a m u a l a i k u m Wr.Wb 

P a l e m b a n g , 2 0 1 2 
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BAB I 

PENDAHULUAN 

A. Latar Belakang 

N e g a r a K e s a t u a n R e p u b l i k I n d o n e s i a a d a l a h n e g a r a k e p u l a u a n y a n g 

w i l a y a h n y a s e b a g i a n b e s a r t e r d i r i d a r i l a u t a n . O l e h k a r e n a i t u , p e r h u b u n g a n 

a t a u k o m u n i k a s i p e n g a n g k u t a n l e b i h b a n y a k d i l a k u k a n m e l a l u i l a u t . 

M e n g i n g a t p e n t i n g n y a m a s a l a h p e n g a n g k u t a n k h u s u s n y a p e n g a n g k u t a n 

m e l a l u i , d a l a m s e k t o r p e r h u b u n g a n l a u t m e m p u n y a i t a r g e t u n t u k 

m e m p e r l a n c a r a r u s b a r a n g . P e n y e l e n g g a r a a n d a n p e n g u s a h a a n a n g k u t a n 

b a r a n g m e l a l u i l a u t m e r u p a k a n s u a t u r a n g k a i a n k e g i a t a n d a r i m u l a i s e j a k 

d i t e r i m a o l e h p e r u s a h a a n p e l a y a r a n , d i s u s u n a t a u d i t i m b u n d a l a m g u d a n g 

p e l a b u h a n a n g k u t a n m u a t k e k a p a l , p e l a y a r a n d a r i p e l a b u h a n k i r i m 

k e p e l a b u h a n l a n j u t a n , p e m b o n g k a r a n d a r i k a p a l , p e n i m b u n a n d i g u d a n g , 

s a m p a i b a r a n g d i t e r i m a o l e h p i h a k p e n e r i m a d a n p e n g u r u s a n d o k u m e n -

d o k u m e n p a b e a n . 

P e r a t u r a n - p e r a t u r a n m e n g e n a i p e n y e l e n g g a r a a n d a n p e n g u s a h a a n 

p e n g a n g k u t a n m e l a l u i l a u t d a p a t k i t a j u m p a i d a l a m K U H D , I n s t r u k s i P r e s i d e n 

b e r l a k u n y a U n d a n g - u n d a n g R e p u b l i k I n d o n e s i a N o . 1 7 T a h u n 2 0 0 8 T e n t a n g 

P e l a y a r a n . 

P e n y e l e n g g a r a a n p e n g a n g k u t a n b a r a n g m e l a l u i l a u t m e l i b a t k a n 

p e r u s a h a a n p e l a y a r a n , p e r u s a h a a n p e n u n j a n g a n g k u t a n l a u t d a n k e p e l a b u h a n . 

D a l a m K U H D p a s a l 4 6 6 b u k u I I t i t e l V A y a n g d i s e b u t d e n g a n p e n g a n g k u t a n 

1 



2 

a d a l a h s e b a g a i b e r i k u t . " P e n g a n g k u t a n d a l a m a r t i m e n u r u t t i t e l i n i a d a l a h 

o r a n g y a n g b a i k k a r e n a p e n g g u n a a n p e n y e d i a a n k a p a l m e n u r u t w a k t u a t a u 

p e n g g i m a a n p e n y e d i a a n k a p a l m e n u r u t p e r j a l a n a n , m a u p u n k a r e n a p e r j a n j i a n 

l a i n n y a m e n g i k a t d i r i u n t u k m e l a k s a n a k a n p e n g a n g k u t a n b a r a n g - b a r a n g 

s e l u r u h n y a a t a u s e b a g i a n m e n y e b r a n g l a u t a n . " 

J a d i d i s i n i m e n u r u t K U H D y a n g d i s e b u t p e n g a n g k u t a d a l a h s i a p a p u n 

y a n g i k u t s e r t a m e n y e l e n g g a r a k a n p e n g a n g k u t a n , s e k a l i p u n m e r e k a t i d a k 

s e c a r a l a n g s u n g i k u t m e n y e l e n g g a r a k a n p e n g a n g k u t a n i t u s e n d i r i . P e n g a n g k u t 

s e b a g a i p e n y e l e n g g a r a p e n g a n g k u t a n d i l a u t m e m e g a n g p e r a n a n y a n g p e n t i n g 

u n t u k m e l a n c a r k a n a r u s b a r a n g d a n o r a n g d a r i s u a t u t e m p a t k e t e m p a t l a i n n y a . 

K e s e l a m a t a n n y a h a r u s d a p a t d i p e r t a n g g u n g j a w a b k a n b a i k k e p a d a p e n g i r i m a n 

b a r a n g m a u p u n k e p a d a p i h a k y a n g b e r s a n g k u t a n / b e r k e p e n t i n g a n . S e h u b u n g a n 

d e n g a n i n i , a d a b e r m a c a m - m a c a m c a r a t e l a h d i l a k u k a n u n t u k m e n g h i n d a r i 

a t a u m e n g u r a n g i r e s i k o y a n g m u n g k i n a k a n d i d a p a t s e w a k t u d a l a m 

p e n y e l e n g g a r a a n p e n g a n g k u t a n . 

D a l a m p e n y e l e n g g a r a a n p e n g a n g k u t a n b a r a n g m e l a l u i l a u t 

k e m u n g k i n a n d i t i m p a k e r u g i a n a t a u b i a s a d i s e b u t r e s i k o s e l a l u a d a . R e s i k o 

y a n g t i m b u l d a p a t t e r j a d i s e l a m a d a l a m p e l a y a r a n , p e m u a t a n a t a u 

p e m b o n g k a r a n d a n p e n i m b u n a n . U n t u k m e n j a g a a g a r b a r a n g - b a r a n g y a n g 

d i a n g k u t d a p a t s e l a m a t s a m p a i d i t u j u a n d a n j u g a m e n j a g a k e p e n t i n g a n d a r i 

p e m i l i k b a r a n g d a n p e n y e l e n g g a r a p e n g a n g k u t a n d i p e r l u k a n p e n g a t u r a n 

p e n g a t u r a n y a n g b a i k d a n t e r p e r i n c i . 
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B e r l a k u n y a I n p r e s N o . 1 7 T a h u n 2 0 0 8 t e n t a n g K e b i j a k s a n a a n 

K e l a n c a r a n A r u s B a r a n g u n t u k M e n u n j a n g K e g i a t a n E k o n o m i , r a n g k a i a n 

k e g i a t a n p r o s e s p e n g a n g k u t a n b a r a n g m e l a l u i l a u t d a l a m p r a k t e k n y a s e r i n g 

d i r a n g k a p o l e h p e r u s a h a a n p e l a y a r a n . 

P e r u s a h a a n p e l a y a r a n d i s a m p i n g m e l a k u k a n u s a h a p e l a y a r a n j u g a 

m e l a k u k a n u s a h a p e r g u d a n g a n , b o n g k a r m u a t b a r a n g , b a h k a n t i d a k j a r a n g 

p e r u s a h a a n p e l a y a r a n m e l a k u k a n u s a h a d o k u m e n - d o k u m e n p a b e a n . D e n g a n 

a d a n y a p e r a n g a n d a p e r u s a h a a n t e r s e b u t , t a n g g u n g j a w a b t e r h a d a p 

k e s e l a m a t a n b a r a n g s e l a m a d a l a m p r o s e s p e n g a n g k u t a n b a r a n g m e l a l u i l a u t 

h a n y a a d a p a d a s a t u t a n g a n , y a i t u p a d a p e r u s a h a a n p e l a y a r a n . O l e h k a r e n a i t u 

j i k a t i m b u l k l a i m d a r i p e m i l i k a t a u p e n g i r i m b a r a n g k a r e n a k e h i l a n g a n a t a u 

k e r u s a k a n b a r a n g m i l i k n y a d a p a t l a n g s u n g d i t u j u k a n p a d a p i h a k p e r u s a h a a n 

p e l a y a r a n , k a r e n a i t u p e r j a n j i a n p e n g a n g k u t a n b a r a n g c u k u p d i b u a t d e n g a n 

p i h a k p e r u s a h a a n p e l a y a r a n s a j a . 

B e r l a k u n y a I n p r e s N o . 1 7 T a h u n 2 0 0 8 T e n t a n g K e b i j a k s a n a a n 

K e l a n c a r a n A r u s B a r a n g u n t u k M e n u n j a n g K e g i a t a n E k o n o m i y a n g m u l a i 

b e r l a k u s e j a k t a n g g a l 4 A p r i l 1 9 8 5 , m e n y e b a b k a n p e r u b a h a n t a t a c a r a 

p e n g i r i m a n b a r a n g . U n t u k k e g i a t a n b o n g k a r m u a t b a r a n g h a n y a d a p a t 

d i l a k u k a n o l e h p e r u s a h a a n - p e r u s a h a a n y a n g d i d i r i k a n u n t u k t u j u a n t e r s e b u t . 

J a d i s e l a m a p r o s e s p e n g a n g k u t a n b a r a n g b e r l a n g s u n g , k e g i a t a n b o n g k a r m u a t 

b a r a n g y a n g m e r u p a k a n s a l a h s a t u r a n g k a i a n k e g i a t a n n y a t i d a k d i l a k u k a n o l e h 

p e r u s a h a a n p e l a y a r a n , a k a n t e t a p i d i l a k u k a n o l e h p e r u s a h a a n b o n g k a r m u a t 

b a r a n g . P e r u s a h a a n p e l a y a r a n t i d a k l a g i d i p e r b o l e h k a n m e l a k u k a n k e g i a t a n 
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b o n g k a r m u a t b a r a n g y a n g m e l i p u t i k e g i a t a n stevedoring, cargodoring 

receiving s e r t a delivery s e h i n g g a p e r u s a h a a n p e l a y a r a n y a n g d a h u l u d a p a t 

b e r p e r a n g a n d a s e k a r a n g h a n y a d a p a t m e l a k u k a n k e g i a t a n p e n g a n g k u t a n s a j a . 

D e n g a n d e m i k i a n p e n y e l e n g g a r a a n p e n g a n g k u t a n l a u t t e r d i r i d a r i u n s u r - u n s u r 

s e b a g a i b e r i k u t : 

a. U s a h a p e l a y a r a n , m e l i p u t i p e l a y a r a n t e t a p d a n t e r a t u r s e r t a p e l a y a r a n t i d a k 

t e t a p d a n t i d a k t e r a t u r . 

b . Receiving a t a u Delivery a d a l a h j a s a p e k e r j a a n m e n g a m b i l d a r i t i m b u n a n 

a t a u t e m p a t p e n u m p u k a n d i g u d a n g l i n i I a t a u l a p a n g a n p e n u m p u k a n d a n 

m e y e r a h k a n s a m p a i t e r s u s u n d i a t a s k e n d a r a a n r a p a t d i p i n t u d a r a t 

l a p a n g a n p e n u m p u k a n a t a u s e b a l i k n y a . 

c . U s a h a k e p e l a b u h a n b a g a i m a n a d i a t u r b e r d a s a r k a n k e t e n t u a n p e r a t u r a n 

p e r u n d a n g - u n d a n g a n y a n g b e r l a k u . 

O l e h k a r e n a i t u , t a n g g u n g j a w a b t e r h a d a p k e s e l a m a t a n b a r a n g s e l a m a 

p r o s e s p e n y e l e n g g a r a a n p e n g a n g k u t a n b a r a n g i t u m e n j a d i a d a p a d a b e b e r a p a 

p i h a k . D i s a m p i n g i t u , d i s a t u s i s i p r o s e s p e n g a n g k u t a n b a r a n g m e l a l u i l a u t 

d i l a k u k a n o l e h p e r u s a h a a n p e l a y a r a n , s e d a n g k a n d i s i s i l a i n k e g i a t a n b o n g k a r 

m u a t b a r a n g y a n g t e r m a s u k p r o s e s p e n g a n g k u t a n b a r a n g m e l a l u i l a u t m e n j a d i 

w e w e n a n g p e r u s a h a a n b o n g k a r m u a t b a r a n g . K e g i a t a n b o n g k a r m u a t b a r a n g 

d i p e l a b u h a n i n i m e m e r l u k a n s u a t u p e n g a t u r a n y a n g t e r p e r i n c i d a n b a i k . H a l 

i n i d i s e b a b k a n s e l a i n u n t u k m e n j a g a k e p a s t i a n h u k u m n y a , j u g a u n t u k 

m e n g e t a h u i s i a p a y a n g b e r h a k u n t u k m e l a k u k a n b o n g k a r m u a t b a r a n g d i 

p e l a b u h a n , d a n s i a p a y a n g b e r t a n g g u n g j a w a b b i l a t e r j a d i a t a u t i m b u l k e r u g i a n 



5 

a t a u k e r u s a k a n a t a u h i l a n g n y a b a r a n g d a l a m p r o s e s b o n g k a r m u a t d a n l a i n 

s e b a g a i n y a . 

D a r i u r a i a n t e r s e b u t d i a t a s m a k a p e n u l i s i n g i n m e n e l i t i n y a l e b i h l a n j u t y a n g 

d i t u a n g k a n d a l a m s e b u a h k a r y a i l m i a h d a l a m b e n t u k s k r i p s i d e n g a n j u d u l : 

" A N A L I S A H U K U M D A N T A N G G U N G J A W A B P E R J A N J I A N 

P E N G A N G K U T A N B A R A N G L E W A T L A U T M E L A L U I P T . P A N 

M A R I T I M W I R A P A W I T R A " 

B. Permasalahan 

A d a p u n y a n g m e n j a d i p o k o k p e r m a s a l a h a n a d a l a h s e b a g a i b e r i k u t . 

1 . B a g a i m a n a p e n g a t u r a n p e r j a n j i a n p e n g a n g k u t a n b a r a n g m e l a l u i l a u t 

m e n u r u t p e r a t u r a n p e r u n d a n g - u n d a n g a n ? 

2 . B a g a i m a n a t a h a p - t a h a p d a l a m k e p e n g u r u s a n m u l a i d a r i k e d a t a n g a n 

s a m p a i d e n g a n k e b e r a n g k a t a n k a p a l ? 

C. Ruang Lingkup dan Tujuan 

M e m a h a m i l a t a r b e l a k a n g y a n g d i k a i t k a n d e n g a n p o k o k p e r m a s a l a h a n 

t a d i , m a k a d a l a m p e n u l i s a n s k r i p s i i n i p e n u l i s b e r u s a h a 

m e m b a t a s i / m e n e n t u k a n r u a n g l i n g k u p p e m b a h a s a n h a n y a d i s e k i t a r j u d u l s a j a , 

y a i t u m e n g e n a i p r o s e d u r d a n p e n g a n g k u t a n b a r a n g l e w a t l a u t . 

K i r a n y a t i d a k b e r l e b i h a n b i l a d a l a m p e n u l i s a n s k r i p s i i n i b a h w a y a n g 

p e n u l i s k e m u k a k a n a d a n y a t e m u a n u r a i a n c a k u p a n p e r m a s a l a h a n p o k o k , h a l 

i t u t i d a k l a i n p e n u l i s m a k s u d k a n s e m a t a - m a t a u n t u k m e n d u k u n g d a n s a l i n g 



6 

m e l e n g k a p i , s e h i n g g a a l u r d a r i p e r m a s a l a h a n d a p a t d i h a s i l k a n d e n g a n 

s e m p u m a . P e n u l i s h a n y a m e m b a t a s i p r o s e d u r d a n s y a r a t - s y a r a t y a n g 

d i l a k u k a n d a l a m p e n g a n g k u t a n k a p a l l e w a t l a u t . 

T u j u a n p e n e l i t i a n a d a l a h s a s a r a n y a n g h e n d a k d i c a p a i d a l a m p e n e l i t i a n 

b e r d a s a r k a n p e r m a s a l a h a n y a n g t e l a h d i j e l a s k a n . 

D. Metedoiogi 

U n t u k m e n c a r i j a w a b a n p e r m a s a l a h a n - p e r m a s a l a h a n d i a t a s d e n g a n 

j u d u l s k r i p s i i n i m a k a p e n u l i s m e n c a r i j a w a b a n a t a u s o l u s i d e n g a n 

m e n g a d a k a n p e n e l i t i a n h u k u m d e n g a n c a r a p e n g u m p u l a n d a t a a n t a r a l a i n 

s e b a g a i b e r i k u t : 

1 . M e t o d e P e n d e k a t a n M a s a l a h 

D a l a m i l m u h u k u m s u d a h s e m e s t i n y a c a r a p e n d e k a t a n y a n g d i l a k u k a n 

m e n g g u n a k a n Y u r i d i s E m p i r i s . A k a n t e t a p i d e n g a n c a r a i n i m a s i h d i r a s a k a n 

b e l u m c u k u p k a r e n a r u a n g l i n g k u p y a n g d i s e l i d i k i t i d a k t e r b a t a s p a d a 

b a n g u n a n - b a n g u n a n h u k u m y a n g m e m p u n y a i n i l a i t e o r i t i s , b a h k a n m e l i p u t i 

p e n g e r t i a n - p e n g e r t i a n d a n k a e d a h h u k u m y a n g d i t e r a p k a n s e b a g a i 

p e r t i m b a n g a n k e k u a t a n d a l a m n i l a i p r a k t i s n y a . T i d a k m e n u t u p k e m u n g k i n a n 

m e n y i n g g u n g h a l - h a l I a i n y a n g m e n y a n g k u t p e r m a s a l a h a n y a n g d i a n g k a t 

d a l a m r a n g k a m e n g u j i k e b e n a r a i m y a a n t a r a t e o r i t i s d e n g a n y a n g d i t e r a p k a n , 

d e n g a n k a t a l a i n m e n c a r i p e m b a n d i n g a n t a r a t e o r i t i s d e n g a n p e l a k s a n a a n n y a 

d i l a p a n g a n . 
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TINJAUAN PUSTAKA 

A. Perjanjian Pada Umumnya 

P a s a l 1 2 3 3 b u k u I I I K U H P e r d a t a m e m b a g i s u m b e r - s u m b e r p e r i k a t a n 

m e n j a d i d u a y a i t u p e r i k a t a n y a n g l a h i r k a r e n a p e r j a n j i a n d a n p e r i k a t a n l a h i r 

k a r e n a u n d a n g - u n d a n g . 

P e r b e d a a n a n t a r a k e d u a n y a a d a l a h b a h w a p e r i k a t a n y a n g l a h i r k a r e n a 
p e r j a n j i a n m e n i m b u l k a n h u b u n g a n h u k u m b a g i p a r a p i h a k y a n g m e n g i k a t k a n 
d i r i d a l a m p e r j a n j i a n t e r s e b u t b e r d a s a r k a n k e m a u a n d a n k e h e n d a k s e n d i r i d a r i 
p a r a p i h a k y a n g b e r s a n g k u t a n . ' 
S e d a n g k a n p e r i k a t a n y a n g l a h i r k a r e n a u n d a n g - u n d a n g a d a l a h p e r i k a t a n y a n g 
t e r j a d i k a r e n a a d a n y a p e r i s t i w a t e r t e n t u s e h i n g g a m e n i m b u l k a n h a k d a n 
k e w a j i b a n b a g i p i b a k y a n g t e r k a i t d a n b u k a n b e r a s a l d a r i k e h e n d a k p a r a p i h a k 
m e l a i n k a n t e l a h d i t e n t u k a n o l e h u n d a n g - u n d a n g . ' ^ 

P e r i k a t a n y a n g l a h i r k a r e n a u n d a n g - i m d a n g d i b a g i m e n j a d i d u a y a i t u 

p e r i k a t a n y a n g l a h i r d a r i u n d a n g - u n d a n g s a j a d a n p e r i k a t a n y a n g l a h i r d a r i 

u n d a n g - u n d a n g k a r e n a s u a t u p e r b u a t a n m a n u s i a . P e r b u a t a n m a n u s i a d i b a g i 

l a g i m e n j a d i d u a y a i t u p e r i k a t a n y a n g l a h i r d a r i s u a t u p e r b u a t a n y a n g 

d i p e r b o l e h k a n d a n y a n g l a h i r k a r e n a p e r b u a t a n m e l a w a n h u k u m 

(onrechtmatigedaad). 

I.G. Rai Widjaya, 2003, M e r a n c a n g Suatu K o n t r a k ; Conract Drafting T e o r i dan 
Praktek Edisi Revisi, Penerbit Kesaint Blanc, Jakarta, hal 24. 

2), 'Ibid., hal. 25. 

8 



9 

1. Hubungan antara Perikatan Perjanjian 

P e n g e r t i a n p e r i k a t a n t i d a k d i a t u r s e c a r a t e g a s d a l a m K U H P e r d a t a 

n a m u n a d a b e b e r a p a p e n d a p a t d a r i p a r a a h l i h u k u m m e n g e n a i p e r i k a t a n y a n g 

d i m a k s u d d a l a m K U H P e r d a t a . 

M e n u r u t M a r i a m D a r u s B a d r u l z a m a n , P e r i k a t a n a d a l a h " s u a t u h u b u n g a n 
h u k u m d i a n t a r a d u a o r a n g a t a u l e b i h , y a n g t e r l e t a k d a l a m h a r t a k e k a y a a n , 
d e n g a n p i h a k y a n g s a t u b e r h a k a t a s p r e s t a s i d a n p i h a k l a i n n y a w a j i b 
m e m e n u h i p r e s t a s i i t u . " ^ 

S e d a n g k a n m e n u r u t S u b e k t i , y a n g d i m a k s u d d e n g a n P e r i k a t a n a d a l a h " s u a t u 
h u b u n g a n h u k u m ( m e n g e n a i k e k a y a a n h a r t a b e n d a ) a n t a r a d u a o r a n g , y a n g 
m e m b e r i h a k p a d a y a n g s a t u u n t u k m e n u n t u t b a r a n g s e s u a t u d a r i l a i n n y a , 
s e d a n g k a n o r a n g y a n g l a i n n y a i n i d i w a j i b k a n m e m e n u h i t u n t u t a n i t u . " ^ 

B e r d a s a r k a n d e f m i s i t e r s e b u t d a p a t d i u r a i k a n u n s u r - u n s u r d a r i p e r i k a t a n y a i t u : 

a . A d a n y a s u a t u h u b u n g a n h u k u m ; 
b . B i a s a n y a m e n g e n a i k e k a y a a n a t a u h a r t a b e n d a ; 
c. A n t a r a d u a o r a n g / p i h a k a t a u l e b i h ; 
d . M e m b e r i k a n h a k k e p a d a p i h a k y a n g s a t u , y a i t u k r e d i t u r ; 
e. M e l e t a k k a n k e w a j i b a n p a d a p i h a k y a n g l a i n y a i t u d e b i t u r ; 

f . A d a n y a p r e s t a s i . ^ 

P r e s t a s i s e n d i r i d a l a m u n d a n g - u n d a n g d i n y a t a k a n b e r u p a m e n y e r a h k a n 

s u a t u b a r a n g m e l a k u k a n s u a t u p e r b u a t a n , d a n t i d a k m e l a k u k a n s u a t u 

p e r b u a t a n . 

S e m e n t a r a i t u , d e f m i s i d a r i p e r j a n j i a n a d a l a h " s u a t u p e r b u a t a n d e n g a n 

m a n a s a t u o r a n g a t a u l e b i h m e n g i k a t k a n d i r i t e r h a d a p o r a n g l a i n a t a u l e b i h . " ^ 

*̂ Mariam Darus Badrulzaman, 1994, A n e k a Hukum Bisnis, Penerbit Alumni, Bandung. 
hal 3. 

Subekti (a), 2003, Pokok-pokok Hukum P e r d a t a . Cet XXXJ, Penerbit PT Intermaja, 
Jakarta, hal 122. 

'̂ Widjaya, op.cit.. hal.21-22. 
*̂ Kitab Undang-undang Hukum Perdata (Burgerlijk Wetboek). hal. 1313. 
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P e r i k a t a n m e m i l i k i a r t i y a n g l e b i h l u a s d a r i p e r j a n j i a n . S u a t u p e r j a n j i a n 

d i k a t a k a n m e n g i k a t d a n m e m p u n y a i a k i b a t h u k u m a p a b i l a t e l a h m e m e n u h i 

s y a r a t - s y a r a t y a n g d i t e n t u k a n s e h i n g g a l a h i r l a h p e r i k a t a n . P e r i k a t a n d i k a t a k a n 

m e m i l i k i p e n g e r t i a n y a n g a b s t r a k s e d a n g k a n p e r j a n j i a n m e r u p a k a n s u a t u 

b e n t u k p e r i s t i w a h u k u m y a n g k o n k r e t . D e n g a n d e m i k i a n p e r i k a t a n d e n g a n 

p e r j a n j i a n m e m i l i k i k a i t a n e r a t k a r e n a p e r j a n j i a n a d a l a h s a l a h s u m b e r 

p e r i k a t a n . ^ 

2. Asas-asas Umum Perjanjian 

A d a p u n a sa s -a sa s u m u m y a n g d i a n u t h u k u m p e r j a n j i a n a d a l a h s e b a g a i 

b e r i k u t : 

a. Asas Personalia 

P e r w u j u d a n a s a s i n i d a p a t d i l i h a t d a l a m p a s a l 1 3 1 5 K U H P e r d a t a y a n g 

m e n y e b u t k a n b a h w a p a d a d a s a m y a s u a t u p e r j a n j i a n d i b u a t s e s e o r a n g d a l a m 

k a p a s i t a s n y a s e b a g a i i n d i v i d u , s u b y e k h u k u m p r i b a d i , d a n h a n y a m e n g i k a t 

u n t u k d i r i n y a s e n d i r i . N a m u n l e b i h j a u h d a r i i t u , P a s a l 1 3 1 5 K U H P e r d a t a j u g a 

m e n u n j u k p a d a k e w e n a n g a n b e r t i n d a k p a d a s e s e o r a n g y a n g m e n g a d a k a n 

p e r j a n j i a n . K e w e n a n g a n b e r t i n d a k s e s e o r a n g s e b a g a i i n d i v i d u b e r d a s a r k a n 

P a s a l 1 3 1 5 K U H P e r d a t a d a p a t d i b e d a k a n k e d a l a m : 

1 ) S e s e o r a n g b e r t i n d a k u n t u k d a n a t a s n a m a n y a s e n d i r i . D a l a m h a l i n i , o r a n g 

t e r s e b u t b e r h a k u n t u k m e l a k u k a n p e r j a n j i a n u n t u k k e p e n t i n g a n s e n d i r i 

Subekti (a), op.cit., hal. 122. 
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2 ) S e s e o r a n g b e r t i n d a k s e b a g a i w a k i l d a r i p i h a k t e r t e n t u . P e r w a k i l a n i n i 

d a p a t d i b e d a k a n d a l a m : 

a ) P e r w a k i l a n s u a t u b a d a n h u k u m d i m a n a o r a n g t e r s e b u t b e r t i n d a k 

s e s u a i d e n g a n k a p a s i t a s n y a s e l a k u y a n g b e r h a k d a n b e r w e n a n g 

m e n g i k a t b a d a n h u k u m t e r s e b u t d e n g a n p i h a k k e t i g a ; 

b ) P e r w a k i l a n y a n g d i t e t a p k a n o l e h h u k u m , m i s a l n y a d a l a m b e n t u k 

k e k u a s a a n o r a n g t u a , k e k u a s a a n w a l i d a r i a n a k d i b a w a h u m u r , d a n 

k e w e n a n g a n k u r a t o r m e n g u r u s h a r t a p a i l i t ; 

c ) P e r w a k i l a n b e r d a s a r k a n k u a s a o r a n g a t a u p i h a k y a n g m e m b e r i k a n 

k u a s a . 

b. Asas Tidak Boleh Main Hakim Sendiri 

S e t i a p p e r j a n j i a n m e n i m b u l k a n h u b u n g a n h u k u m a n t a r a p a r a p i h a k 

d i m a n a t e r d a p a t k e w a j i b a n y a n g h a r u s d i p e n u h i o l e h p i h a k t e r t e n t u . A p a b i l a 

k e w a j i b a n i n i t i d a k d i p e n u h i o l e h s a l a h s a t u p i h a k m a k a p i h a k l a i n n y a y a n g 

d i r u g i k a n d a p a t m e n u n t u t p e m e n u h a n k e w a j i b a n t e r s e b u t . D i s i n i l a h a s a s i n i 

b e r p e r a n , p i h a k y a n g d i r u g i k a n t e r s e b u t t i d a k b o l e h m a i n h a k i m s e n d i r i u n t u k 

m e m p e r o l e h h a k n y a n a m u n i a h a r u s m e n g i k u t i p r o s e d u r d a n k e t e n t u a n h u k u m 

y a n g b e r l a k u m i s a l n y a m e l a l u i p e n g a d i l a n a t a u m e m i n t a b a n t u a n h a k i m . * 

Widjaya, op.cit., hal. 32. 
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c. Asas Konsensualisme 

A s a s i n i m e n g a n d u n g m a k n a b a h w a s e t i a p p e r j a n j i a n l a h i r s e j a k d e t i k 

t e r c a p a i n y a k o n s e n s u s a t a u k e s e p a k a t a n a n t a r a p a r a p i h a k y a n g t e r l i b a t b a i k 

s e c a r a l i s a n m a u p u n t e r t u l i s . 

A s a s i n i m e n y a t a k a n b a h w a p e r j a n j i a n s u d a h a d a d a n s a h m e n g i k a t a p a b i l a 
s u d a h t e r c a p a i k e s e p a k a t a n m e n g e n a i h a l - h a l p o k o k d a l a m p e r j a n j i a n , t a n p a 
d i p e r l u k a n l a g i a d a n y a f o r m a l i t a s , k e c u a l i d i t e t a p k a n l a i n . ^ 
P e r w u j u d a n a sa s k o n s e n s u a l i s m e t e r d a p a t d a l a m P a s a l 1 3 2 0 a n g k a 1 

K U H P e r d a t a , P a s a l 1 3 2 0 K U H P e r d a t a m e n g a t u r e m p a t s y a r a t s a h p e r j a n j i a n 

y a n g m e l i p u t i : 

1 ) K e s e p a k a t a n d a r i m e r e k a y a n g m e n g i k a t k a n d i r i (de toestemming); 

2 ) K e c a k a p a n u n t u k m e m b u a t s u a t u p e r i k a t a n (de bekwaamheid); 

3 ) S u a t u h a l t e r t e n t u {een bepald onderwerp); 

4 ) S u a t u s e b a b y a n g h a l a l (eene geoorhofde oorzaak). 

d. Asas Kebebasan Berkontrak 

A s a s y a n g d i a n u t o l e h o l e h b u k u I I I K U H P e r d a t a i n i m e m b e r i k a n 

k e s e m p a t a n s e l u a s - l u a s n y a b a g i s e t i a p o r a n g u n t u k d a p a t m e m b u a t p e r j a n j i a n 

s e s u a i d e n g a n m a k s u d d a n k e i n g i n a n n y a s e l a m a t i d a k b e r t e n t a n g a n d e n g a n 

u n d a n g - u n d a n g , k e s u s i l a a n , d a n k e t e r t i b a n u m u m . * * 

" Ibid. 
Kitab Undang-undang Hukum Perdata (Burgerlijk Wetboek), op. cit., Pasal. 1320 

angka 4 KUHPerdata jo Pasal. 1337 KUHPerdata 
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e. Perjanjian yang Sah Adalah Undang-undang (Pacta Sunt Servanda) 

P e r w u j u d a n a sa s i n i a d a d i d a l a m P a s a l 1 3 3 8 a y a t ( I ) K U H P e r d a t a 

y a i t u s e m u a p e r j a n j i a n y a n g s a h b e r l a k u s e b a g a i u n d a n g - u n d a n g b a g i m e r e k a 

y a n g m e m b u a t n y a . P e r j a n j i a n y a n g d i m a k s u d d i s i n i d a p a t b e r u p a p e r j a n j i a n 

y a n g m e m p u n y a i s u a t u n a m a k h u s u s m a u p u n p e r j a n j i a n y a n g t i d a k t e r k e n a l 

d e n g a n s u a t u n a m a t e r t e n t u d i m a n a p e r j a n i i a n t e r s e b u t t e l a h m e m e n u h i 

k e t e n t u a n P a s a l 1 3 2 0 K U H P e r d a t a . A p a b i l a s y a r a t s a h t e l a h t e r p e n u h i m a k a 

p e r j a n j i a n a k a n m e n g i k a t s e b a g a i u n d a n g - u n d a n g d a n m e n i m b u l k a n k e p a s t i a n 

h u k u m b a g i p a r a p i h a k . ' ' 

f. Asas Kepercayaan 

P e r j a n j i a n h a r u s d i b u a t b e r d a s a r k a n k e p e r c a y a a n p a r a p i h a k b a h w a 
m a s i n g - m a s i n g p i h a k a k a n m e m e n u h i p r e s t a s i n y a . B e r d a s a r k a n k e p e r c a y a a n 
i n i , k e d u a b e l a h p i h a k m e n g i k a t k a n d i r i d a n p e r j a n j i a n t e r s e b u t b e r l a k u 
s e b a g a i u n d a n g - u n d a n g b a g i p a r a p i h a k d i d a l a m n y a . ' 

g. Asas Kekuatan Mengikat 

P a r a p i h a k t e r i k a t t i d a k h a n y a t e r b a t a s p a d a a p a y a n g d i p e r j a n j i k a n 

t e t a p i j u g a t e r i k a t t e r h a d a p u n s u r - u n s u r l a i n s e p a n j a n g d i k e h e n d a k i o l e h 

k e b i a s a a n , k e p a t u t a n s e r t a m o r a l . 

Mariam Darulzaman et. al., 2001, Kompilasi Hukum P e r i k a t a n : D a l a m R a n g k a 
M e n y a m b u t M a s a P u r n a B a k i U s i a 70 Tahun, Penerbit PT Citra Aditya Bakti, Bandung, hal 82. 

Badrulzaman, op.cit., hal.88. 
'^*Ibid., hal.88. 
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h. Asas Persamaan Hukum 

A s a s i n i m e n e m p a t k a n p a r a p i h a k d a l a m p e r s a m a a n d e r a j a t , t i d a k a d a 

p e r b e d a a n , w a l a u p u n a d a p e r b e d a a n k u l i t , b a n g s a , k e k a y a a n , k e k u a s a a n , 

j a b a t a n , d a n I a i n - l a i n . * ' * 

i. Asas Keseimbangan 

A s a s k e s e i m b a n g a n m e r u p a k a n k e l a n j u t a n d a r i a s a s p e r s a m a a n d i m a n a 

a s a s i n i m e n g h e n d a k i k e d u a b e l a h p i h a k u n t u k m e m e n u h i d a n m e l a k s a n a k a n 

h a k d a n k e w a j i b a n y a n g t e r d a p a t d a l a m p e r j a n j i a n . K r e d i t u r m e m i l i k i 

k e k u a t a n u n t u k m e n u n t u t p r e s t a s i m e l a l u i k e k a y a a n d e b i t u r , n a m u n k r e d i t u r 

j u g a m e m i k u l b e b a n u n t u k m e l a k s a n a k a n p e r j a n j i a n d e n g a n i t i k a d b a i k . 

K e d u d u k a n k r e d i t u r y a n g k u a t d i i m b a n g i d e n g a n k e w a j i b a n n y a u n t u k 

m e m p e r h a t i k a n i t i k a d b a i k , s e h i n g g a k e d u d u k a n k r e d i t u r d a n d e b i t u r 

s e i m b a n g . ' ^ 

j . Asas Kepastian Hukum 

K e p a s t i a n h u k u m p e r j a n j i a n b a g i k e d u a b e l a h p i h a k d a p a t d i l i h a t d a r i 

k e k u a t a n m e n g i k a t p e r j a n j i a n i t u s e n d i r i y a n g b e r l a k u s e b a g a i u n d a n g - u n d a n g 

b a g i p a r a p i h a k . 

14) 
15) 
16) 

Ibid., hal. 88. 
Ibid 
Ibid 
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k. Asas Moral 

A s a s i n i t e r l i h a t d a l a m p e r i k a t a n w a j a r , d i m a n a s u a t u p e r b u a t a n 

s u k a r e l a d a r i s e s e o r a n g t i d a k m e n i m b u l k a n h a k b a g i n y a u n t u k m e n g g u g a t 

k o n t r a p r e s t a s i d a r i p i h a k d e b i t u r . H a l i n i j u g a t e r l i h a t d a l a m zaakwaarneming 

d i m a n a s e s e o r a n g y a n g m e l a k u k a n s u a t u p e r b u a t a n d e n g a n t e r l i h a t d a l a m 

zaakwaarneming d i m a n a s e s e o r a n g y a n g m e l a k u k a n s u a t u p e r b u a t a n d e n g a n 

s u k a r e l a ( m o r a l ) y a n g b e r s a n g k u t a n m e m p u n y a i k e w a j i b a n ( h u k u m ) u n t u k 

m e n e r u s k a n d a n m e n y e l e s a i k a n p e r b u a t a n n y a . A s a s i n i t e r l i h a t d a l a m P a s a l 

1 3 3 9 K U H P e r d a t a . F a k t o r - f a k t o r y a n g m e m b e r i k a n m o t i v a s i p a d a y a n g 

b e r s a n g k u t a n m e l a k u k a n p e r b u a t a n h u k u m i t u b e r d a s a r k a n p a d a k e s u s i l a a n 

( m o r a l ) , s e b a g a i m a n a p a n g g i l a n d a r i h a t i n u r a n i n y a . * ^ 

I. Asas Kepatutan 

P a s a l 1 3 3 9 K U H P e r d a t a m e r u p a k a n p e r w u j u d a n a sa s k e p a t u t a n y a n g 

t e m y a t a b e r k a i t a n d e n g a n k e t e n t u a n m e n g e n a i i s i p e r j a n j i a n . 

3. Subjek dan Objek Perjanjian 

A d a p u n s u b j e k p e r j a n j i a n m e l i p u t i : 

a . P r i b a d i k o d r a t i a t a u o r a n g (Natural person-natuurlijk persoon-private 

person); 

b . B a d a n h u k u m (Legal entity-rectpersoon-artificial person). 

Ibid., hal. 88-89. 
***Ibid., hal. 89. 
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P i h a k - p i h a k d a l a m p e r j a n j i a n t e r d i r i d a r i k r e d i t u r d a n d e b i t u r d i m a n a 

k r e d i t u r a d a l a h p i h a k y a n g b e r h a k a t a s s e s u a t u d a r i p i h a k l a i n / d e b i t u r 

s e d a n g k a n d e b i t u r a d a l a h p i h a k y a n g b e r k e w a j i b a n m e m e n u h i s e s u a t u k e p a d a 

k r e d i t u r . 

O b j e k p e r j a n j i a n d a l a m h a l i n i a d a l a h p e m e n u h a n s e s u a t u y a n g d i s e b u t 
d e n g a n p r e s t a s i y a n g m e n u r u t P a s a l 1 2 3 4 K U H P e r d a t a d a p a t b e r u p a : 

a . M e n y e r a h k a n s e s u a t u , b i l a m e m b e r i k a n b e n d a a t a u m e m b e r i k a n s e s u a t u 
u n t u k d i p a k a i ( p e m a k a i a n ) 

b . M e l a k u k a n s e s u a t u 
c . T i d a k m e l a k u k a n s e s u a t u ' ^ 

4. Syarat Sah nya Perjanjian 

S y a r a t s a h n y a p e r j a n j i a n b e r d a s a r k a n P a s a l 1 3 2 0 K U H P e r d a t a m e l i p u t i 

e m p a t s y a r a t , y a i t u : 

a . S e p a k a t m e r e k a y a n g m e n g i k a t k a n d i r i ; 

b . K e c a k a p a n u n t u k m e m b u a t s u a t u p e r i k a t a n ; 

c. S u a t u h a l t e r t e n t u ; 

d . S u a t u s e b a b y a n g h a l a l . 

E m p a t u n s u r s y a r a t s a h p e r j a n j i a n i n i l e b i h l a n j u t d i k e l o m p o k k a n 

m e n j a d i d u a y a i t u s y a r a t s u b y e k t i f d a n s y a r a t o b y e k t i f . 

U n s u r k e s e p a k a t a n d a n k e c a k a p a n t e r m a s u k s y a r a t s u b y e k t i f k a r e n a 

m e n y a n g k u t s u b j e k p e r j a n j i a n . S e d a n g k a n u n s u r s u a t u h a ! t e r t e n t u d a n s e b a b 

y a n g h a l a l t e r m a s u k u n s u r o b y e k t i f k a r e n a m e n y a n g k u t o b y e k p e r j a n j i a n . 

P e m b e d a a n i n i m e n i m b u l k a n a k i b a t h u k u m y a n g b e r b e d a . A p a b i l a s y a r a t 

Widjaya, op.cit, hal 119. 
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s u b y e k t i f p e r j a n j i a n t i d a k d i p e n u h i m a k a a k i b a t h u k u m n y a a d a l a h p e i j a n j i a n 

t e r s e b u t d a p a t d i b a t a l k a n y a n g a r t i n y a d a p a t d i m i n t a k a n p e m b a t a l a n n y a 

k e p a d a h a k i m m e l a l u i p e n g a d i l a n . S e d a n g k a n a p a b i l a s y a r a t o b y e k t i f t i d a k 

d i p e n u h i m a k a a k i b a t h u k u m n y a a d a l a h p e r j a n j i a n t e r s e b u t b a t a l d e m i h u k u m 

d i m a n a p e r j a n j i a n d i a n g g a p t i d a k p e m a h a d a . 

A d a p u n u n s u r - u n s u r y a n g t e r d a p a t d a l a m s u a t u p e r j a n j i a n m e l i p u t i : 

1 . U n s u r E s e n s i a l i a (Essential Elements) 

U n s u r E s e n s i a l i a a d a l a h s e s u a t u h a l y a n g h a r u s a d a , y a n g m e r u p a k a n 

h a l p o k o k s e b a g a i s y a r a t y a n g t i d a k b o l e h d i a b a i k a n d a n h a r u s d i c a n t u m k a n 

d a l a m s u a t u p e r j a n j i a n . P e r j a n j i a n t a n p a h a l p o k o k t e r s e b u t t i d a k s a h d a n t i d a k 

m e n g i k a t p a d a p i h a k y a n g m e m b u a t n y a . H a l p o k o k y a n g d i m a k s u d d i s i n i 

t e r g a n t u n g d a r i j e n i s p e r j a n j i a n y a n g a k a n d i b u a t . 

2 . U n s u r N a t u r a l i a (Natural Elements) 

U n s u r n a t u r a l i a m e r u p a k a n k e t e n t u a n h u k u m u m u m , s u a t u s y a r a t y a n g 

b i a s a n y a d i c a n t u m k a n d a l a m p e r j a n j i a n , n a m u n t a n p a p e n c a n t u m a n s y a r a t 

y a n g d i m a k s u d p e r j a n j i a n t e t a p s a h d a r i m e n g i k a t . " ^ * 

3 . U n s u r A k s i d e n t a l i a (Accidental Elements) 

U n s u r a k s i d e n t a l i a m e r u p a k a n s u a t u s y a r a t y a n g t i d a k h a r u s a d a , t e t a p i 

d i c a n t u m k a n j u g a o l e h p a r a p i h a k u n t u k k e p e r l u a n t e r t e n t u d e n g a n m a k s u d 

k h u s u s s e b a g a i s u a t u k e p a s t i a n . ^ ' 

Widjaya, op.cit., hal. 119. 
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B. Perjanjian dan Tanggungjawab Pengangkutan dalam Pengangkutan 

Laut melalui Laut 

1. Pengertian Pengangkutan Laut 

S e g a l a h a l y a n g b e r h u b u n g a n d e n g a n p e n g a n g k u t a n b a r a n g a t a u o r a n g 

m e l a l u i l a u t d e n g a n k a p a l - k a p a l l a u t p a d a p o k o k n y a d i a t u r d a l a m B u k u k e I I 

K i t a b U n d a n - u n d a n g H u k u m D a g a n g , d e n g a n j u d u l " H a k - h a k d a n K e w a j i b a n 

y a n g b e r s u m b e r p a d a p e l a y a r a n . " B u k u k e I I t e r s e b u t m e n g a t u r d a l a m : 

a. B a b V T e n t a n g p e n c a r t e r a n K a p a l . 

b . B a b V A T e n t a n g P e n g a n g k u t a n B a r a n g . 

c. B a b V B T e n t a n g P e n g a n g k u t a n O r a n g . 

S a l a h s a t u p e r a t u r a n y a n g c u k u p p e n t i n g i a l a h P e r a t u r a n P e m e r i n t a h 

N o . 1 7 t a h u n 1 9 8 8 , T e n t a n g P e n y e l e n g g a r a a n d a n P e n g u s a h a a n A n g k u t a n 

L a u t ( L e m b a r a n N e g a r a N o . 3 7 / 1 9 8 8 ) . 

T i d a k a d a s a t u p a s a l p u n y a n g m e m b e r i b a t a s a n t e n t a n g a p a y a n g d i m a k s u d 

d e n g a n p e r j a n j i a n p e n g a n g k u t a n . U n t u k i t u a d a b e b e r a p a p e n d a p a t d a r i p a r a 

s a r j a n a , a n t a r a l a i n s e p e r t i y a n g d i k e m u k a k a n o l e h P r o f . R . S o e k a r d o n o . , S H , 

b a h w a : 

" P e r j a n j i a n p e n g a n g k u t a n y a i t u s e b u a h p e r j a n j i a n t i m b a l b a l i k , p a d a m a n a 
p i h a k p e n g a n g k u t m e n g i k a t k a n d i r i u n t u k m e n y e l e n g g a r a k a n p e n g a n g k u t a n 
b a r a n g a t a u / d a n o r a n g k e t e m p a t t u j u a n t e r t e n t u , s e d a n g k a n p i h a k l a i n n y a 
( p e n g i r i m - p e n e r i m a , p e n g i r i m a t a u p e n e r i m a , p e n u m p a n g ) b e r k e h a r u s a n 
u n t u k m e n u n a i k a n p e m b a y a r a n b i a y a t e r t e n t u u n t u k p e n g a n g k u t a n 
t e r s e b u t . " ^ ^ 

Ibid., hal. 120. 
221 R. Soekardono, 1981, Hukum D a g a n g I n d o n e s i a , Penerbit Rajawali, Bandung, hal 14. 
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S e d a n g k a n m e n u r u t H . M . N . P u r w o s t j i p t o , S H , b e r p e n d a p a t b a h w a : 

" P e n g a n g k u t a n a d a l a h p e r j a n j i a n t i m b a l b a l i k a n t a r a p e n g a n g k u t d e n g a n 
p e n g i r i m , d i m a n a p e n g a n g k u t m e n g i k a t k a n d i r i u n t u k m e n y e l e n g g a r a k a n 
p e n g a n g k u t a n b a r a n g a t a u / d a n o r a n g d a r i s u a t u t e m p a t k e t e m p a t t u j u a n 
t e r t e n t u d e n g a n s e l a m a t , s e d a n g k a n p e n g i r i m m e n g i k a t k a n d i r i u n t u k 
m e m b a y a r u a n g a n g k u t a n . " ^ ^ 

B e r d a s a r k a n p e n d a p a t t e r s e b u t m e n u r u t h e m a t p e n u l i s p e n g e r t i a n y a n g 

d i b e r i k a n o l e h P r o f . R . S o e k a r d o n o , S H . a d a l a h l e b i h t e p a t d e n g a n a l a s a n 

b a h w a p e r j a n j i a n p e n g a n g k u t a n t i d a k l a h s a m a d e n g a n p e n g e r t i a n 

p e n g a n g k u t a n . O l e h k a r e n a i t u s e b a i k n y a p e r j a n j i a n p e n g a n g k u t a n d i a r t i k a n 

s e b a g a i s u a t u p e r j a n j i a n t i m b a l b a l i k a n t a r a p e n g a n g k u t a n d e n g a n p e n g i r i m 

b a r a n g a t a u p e n u m p a n g , d i m a n a p e n g a n g k u t m e n g i k a t k a n d i r i u n t u k 

m e n y e l e n g g a r a k a n p e n g a n g k u t a n b a r a n g a t a u p e n u m p a n g / o r a n g k e t e m p a t 

t u j u a n t e r t e n t u , s e d a n g k a n p i h a k l a i n n y a p e n g i r i m b a r a n g a t a u 

p e n u m p a n g / o r a n g m e n g i k a t k a n d i r i u n t u k m e m b a y a r b i a y a t e r t e n t u u n t u k 

p e n g a n g k u t a n t e r s e b u t . 

D a r i b a t a s a n d i a t a s j e l a s t e r l i h a t , b a h w a b e r d a s a r k a n o b y e k d a r i 

p e r j a n j i a n p e n g a n g k u t a n i t u , m a k a p e n g a n g k u t a n l a u t i t u t e r d i r i a t a s s e b a g a i 

b e r i k u t : 

a . P e n g a n g k u t a n b a r a n g 

b . P e n g a n g k u t a n p e n u m p a n g a t a u o r a n g 

R. Purwosutjipto. 1991, Pengertian Pokok Hukum D a g a n g Indonesia 3 Hukum 
P e n g a n g k u t a n . Penerbit Djambatan, Jakarta, hal 2. 
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2. Sifat Hukum dan Subjek Perjanjian Pengangkutan 

D a l a m u r a i a n t e r d a h u l u t e l a h d i k e m u k a k a n b a h w a p e r j a n j i a n 

p e n g a n g k u t a n a d a l a h s u a t u p e r j a n j i a n t i m b a l b a l i k , a r t i n y a k e d u a p i h a k s a m a -

s a m a m e n g i k a t k a n d i r i . S u b y e k d a r i p e r j a n j i a n p e n g a n g k u t a n a d a l a h 

p e n g a n g k u t d a n p e n g i r i m b a r a n g a t a u p e n u m p a n g a t a u o r t u i g , y a n g 

m e m p u n y a i k e d u d u k a n y a n g s a m a . J a d i d i a n t a r a m e r e k a t i d a k a d a y a n g 

m e m p u n y a i k e d u d u k a n l e b i h r e n d a h a t a u l e b i h t i n g g i . 

S e b a g a i m a n a d i k e t a h u i , d a l a m h u k u m p e i j a n j i a n t e r d a p a t t i g a m a c a m 

b e n t u k p r e s t a s i , s e p e r t i y a n g d i t e n t u k a n o l e h p a s a l 1 2 3 4 K i t a b U n d a n g - u n d a n g 

H u k u m P e r d a t a y a k n i " T i a p - t i a p p e r i k a t a n a d a l a h u n t u k m e m b e r i k a n s e s u a t u , 

u n t u k b e r b u a t s e s u a t u , a t a u u n t u k t i d a k b e r b u a t s e s u a t u . 

D a l a m h a l i n i p e r j a n j i a n p e n g a n g k u t a n d a p a t d i g o l o n g k a n k e d a l a m 

b e n t u k p r e s t a s i u n t u k b e r b u a t s e s u a t u . P e n g a n g k u t m e l a k u k a n s e s u a t u u n t u k 

p e n g i r i m a n b a r a n g , y a i t u m e m b a w a b a r a n g k e t e m p a t t u j u a n , s e d a n g k a n u n t u k 

i t u p e n g i r i m b a r a n g h a r u s m e m b a y a r b i a y a . B e r k a i t a n d e n g a n h a l t e r s e b u t , a d a 

p e n d a p a t y a n g m e n g a t a k a n b a h w a p e r j a n j i a n p e n g a n g k u t a n i t u b e r s i f a t 

p e l a y a n a n b e r k a l a , k a r e n a p e k e r j a a n t e r s e b u t d i l a k u k a n p a d a w a k t u - w a k t u 

t e r t e n t u , t i d a k b e r s i f a t t e r u s - m e n e r u s . P e n d a p a t i n i d i d u k u n g o l e h P r o f . R . 

S o e k a r d o n o , S H . 

A d a p u l a p e n d a p a t l a i n y a n g m e n g a t a k a n , b a h w a p e r j a n j i a n 

p e n g a n g k u t a n m e m p u n y a i s i f a t p e r j a n j i a n m e l a k u k a n p e k e r j a a n d a n p e r j a n j i a n 

p e n y i m p a n a n b e r d a s a r k a n p a s a l 1 7 0 6 K i t a b U n d a n g - u n d a n g H u k u m P e r d a t a 

d a n p a s a l 4 6 6 K i t a b U n d a n g - u n d a n g H u k u m D a g a n g . 
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S e d a n g k a n H . M . N . P u r w o s u t j i p t o , S H , m e n y a t a k a n b a h w a p e r j a n j i a n 

p e n g a n g k u t a n i t u a d a l a h b e r s i f a t c a m p u r a n . P e n d a p a t t e r s e b u t d a p a t d i t e r i m a 

d e n g a n m e m p e r h a t i k a n b a h w a d a l a m p e r j a n j i a n p e n g a n g k u t a n i t u t e r d a p a t 

u n s u r - u n s u r s e b a g a i b e r i k u t : 

a . p e l a y a n a n b e r k a l a , y a n g t e r k a n d u n g d a l a m p a s a l 1 6 0 1 K i t a b U n d a n g -

u n d a n g H u k u m P e r d a t a . D i k a t a k a n d e m i k i a n k a r e n a h u b u n g a n k e r j a 

a n t a r a p e n g i r i m d a n p e n g a n g k u t t i d a k t e r u s m e n e r u s , t e t a p i h a n y a k a d a n g 

k a l a , k a l a u p e n g i r i m m e m b u t u h k a n p e n g a n g k u t a n u n t u k m e n g i r i m b a r a n g ; 

b . u n s u r p e n y i m p a n a n , t e r b u k t i a d a n y a a n t a r a l a i n k e t e t a p a n d a l a m P a s a l 4 6 8 

a y a t 1 K i t a b U n d a n g - u n d a n g H u k u m D a g a n g y a n g m e n y a t a k a n p e r j a n j i a n 

p e n g a n g k u t a n m e w a j i b k a n p e n g a n g k u t u n t u k m e n j a g a k e s e l a m a t a n b a r a n g 

y a n g d i a n g k u t n y a , m u l a i s a a t d i t e r i m a n y a h i n g g a s a a t d i s e r a h k a n b a r a n g 

t e s e b u t ; 

c. u n s u r p e m b e r i a n k u a s a , h a l i n i t e r b u k t i d e n g a n a d a n y a a n t a r a l a i n 

k e t e t a p a n d a l a m p a s a l 3 7 1 K i t a b U n d a n g - u n d a n g H u k u m D a g a n g y a n g 

b e r b u n y i s e b a g a i b e r i k u t . 

" N a h k o d a d i w a j i b k a n s e l a m a p e r j a l a n a n m e n j a g a k e p e n t i n g a n -

k e p e n t i n g a n p a r a y a n g b e r h a k a t a s m u a t a n n y a , m e n g a m b i l t i n d a k a n -

t i n d a k a n y a n g d i p e r l u k a n u n t u k i t u d a n j i k a p e r l u u n t u k i t u m e n g h a d a p 

d i m u k a h a k i m . " 

S e m e n t a r a P a s a l 3 7 1 a y a t 3 b e r b u n y i s e b a g a i b e r i k u t : 

" D a l a m k e a d a a n y a n g m e n d e s a k i a d i p e r b o l e h k a n m e n j u a l m u a t a n 
a t a u s e b a g i a n d a r i i t u a t a u g u n a m e m b i a y a i p e n g e l u a r a n - p e n g e l u a r a n 
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y a n g t e l a h d i l a k u k a n g u n a k e p e n t i n g a n m u a t a n t e r s e b u t , m e m i n j a m 
u a n g d e n g a n m e m p e r t a r u h k a n m u a t a n i t u s e b a g a i j a m i n a n . " ^ ^ 

S u a t u h a l y a n g p e n t i n g m e n g e n a i p e r j a n j i a n p e n g a n g k u t a n a d a l a h 

s e b a g a i m a n a p e r j a n j i a n p a d a u m u m n y a , s i f a t n y a a d a l a h k o n s e n s u a l . 

P e r j a n j i a n t e r s e b u t t i d a k h a r u s d i b u a t d e n g a n c a r a t e r t u l i s , c u k u p b i l a 

t e l a h t e r c a p a i k e s e p a k a t a n a n t a r a p i h a k p e n g a n g k u t a n d a n p e n g i r i m b a r a n g . 

U n t u k s a h n y a p e r j a n j i a n p e n g a n g k u t a n , h e n d a k l a h d i p e n u h i i s i k e t e n t u a n -

k e t e n t u a n y a n g t e r d a p a t d a l a m p a s a l 1 3 2 0 K i t a b U n d a n g - u n d a n g H u k u m 

P e r d a t a y a n g b e r b u n y i s e b a g a i b e r i k u t . 

U n t u k s a h n y a p e r s e t u j u a n - p e r s e t u j u a a n d i p e r l u k a n e m p a t s y a r a t y a i t u : 

1 ) s e p a k a t m e r e k a y a n g m e n g i k a t k a n d i r i n y a ; 

2 ) k e c a k a p a n u n t u k m e m b u a t s u a t u p e r i k a t a n ; 

3 ) s u a t u h a l t e r t e n t u ; 

4) s u a t u s e b a b y a n g h a l a l . 

B e r d a s a r k a n h a l t e r s e b u t d i a t a s , m a k a d a p a t d i k a t a k a n b a h w a 

p e r j a n j i a n p e n g a n g k u t a n m e m p u n y a i u n s u r - u n s u r s e b a g a i b e r i k u t : 

a. m e n y a n g k u t 2 ( d u a ) p i h a k y a i t u p i h a k p e n g a n g k u t d a n p i h a k p e n g i r i m 

b a r a n g a t a u p e n u m p a n g ; 

b . s e t u j u m e n g i k a t k a n d i r i m e n y e l e n g g a r a k a n p e n g a n g k u t a n d a n s e t u j u 

m e n g i k a t k a n d i r i u n t u k m e m b a y a r b i a y a a n g k u t a n ; 

c. m e m p u n y a i o b j e k p e n g a n g k u t a n y a i t u b a r a n g a t a u o r a n g / p e n u m p a n g ; 

d . p e n g a n g k u t a n i t u d a r i s u a t u t e m p a t k e t e m p a t l a i n a t a u t u j u a n t e r t e n t u . 

Ibid., hal.9. 
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3. Pihak-pihak dalam Perjanjian Pengangkutan 

D a l a m p e r j a n j i a n p e n g a n g k u t a n b a r a n g t e r d a p a t d u a p i h a k y a i t u 

p e n g a n g k u t d a n p e n g i r i m b a i a n g . 

1 . Pengangkut 

P e n g e r t i a n p e n g a n g k u t d a p a t d i t e m u i d a l a m K i t a b U n d a n g - u n d a n g 

H u k u m D a g a n g m a u p u n K o n v e n s i I n t e m a s i o n a l , s e p e r t i The Hague Rules d a n 

The Hamburg Rules. P a s a l 4 6 6 d a n p a s a l 5 2 1 K i t a b U n d a n g - u n d a n g H u k u m 

D a g a n g m e n y a t a k a n b a h w a : 

" P e n g a n g k u t d a l a m a r t i B a b i n i ( V A & V B ) a d a l a h b a r a n g s i a p a y a n g b a i k 

d e n g a n p e r s e t u j u a n c a r t e r m e n u r u t w a k t u a t a u c a r t e r m e n u r u t p e r j a l a n a n , 

b a i k d e n g a n p e r s e t u j u a n l a i n , m e n g i k a t k a n d i r i u n t u k m e n y e l e n g g a r a k a n 

p e n g a n g k u t a n b a r a n g - b a r a n g a t a u o r a n g y a n g s e l u r u h n y a a t a u s e b a g i a n 

m e l a l u i l a u t a n " . 

B e r d a s a r k a n k e t e n t u a n - k e t e n t u a n t e r s e b u t d i a t a s , m a k a d i d a l a m s u a t u 

p e r j a n j i a n p e n g a n g k u t a n b a r a n g d a p a t b e r t i n d a k s e b a g a i p e n g a n g k u t a d a l a h : 

a ) p e m i l i k k a p a l s e n d i r i y a n g m e r a n g k a p p e n g u s a h a k a p a l 

b ) d a p a t p u l a p e n g u s a h a k a p a l y a n g b u k a n p e m i l i k k a p a l 

c ) d a p a t s e o r a n g p e n c a r t e r b a i k m e n u r u t w a k t u a t a u p u n m e n u r u t p e r j a l a n a n 

D e n g a n p e r k a t a a n I a i n p e n g a n g k u t t i d a k h a r u s s e o r a n g p e m i l i k k a p a l , 

c u k u p b i l a i a m e r u p a k a n s e o r a n g p e n g u s a h a k a p a l a t a u s e o r a n g p e n c a r t e r 

k a p a l s a j a . S e h u b u n g a n d e n g a n i n i p e r l u d i p e r h a t i k a n P a s a l 3 2 0 K i t a b 

U n d a n g - u n d a n g H u k u m D a g a n g y a n g m e n e n t u k a n b a h w a p e n g u s a h a k a p a l 

a d a l a h d i a y a n g m e m a k a i s e b u a h k a p a l g u n a p e l a y a r a n d i l a u t d a n 
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m e n g e m u d i k a n n y a s e n d i r i a t a u s u r u h m e n g e m u d i k a n y a o l e h s e o r a n g n a k h o d a 

y a n g b e k e r j a p a d a n y a . 

S u r a t K e p u t u s a n M e n t e r i P e r h u b u n g a n N o . K M 7 9 t a h u n 1 9 8 8 

T e n t a n g T a t a C a r a P e r m o h o n a n d a n P e m b e r i a n I z i n U s a h a P e r u s a h a a n , 

P e l a y a r a n s e r t a P e n y e l e n g g a r a a n A n g k u t a n L a u t , p a d a p r i n s i p n y a p e n g u s a h a 

p e l a y a r a n d i h a r u s k a n m e m i l i k i a t a u m e n g u a s a i s e k u r a n g - k u r a n g n y a s e b u a h 

k a p a l y a n g l a i k l a u t b e r b e n d e r a I n d o n e s i a . S e d a n g k a n b a g i p e r u s a h a a n 

p e l a y a r a n p a t u n g a n a n t a r a P e r u s a h a a n , P e l a y a r a n N a s i o n a l d e n g a n P e r u s a h a a n 

P e l a y a r a n A s i n g d i w a j i b k a n m e m i l i k i s e k u r a n g - k u r a n g n y a s e b u a h k a p a l y a n g 

l a i k l a u t b e r b e n d e r a I n d o n e s i a d a n m e m p i m y a i n o m o r p o k o k w a j i b p a j a k 

( N P W P ) . 

S e m e n t a r a i t u t e l a h d i k e l u a r k a n K e p u t u s a n M e n t e r i P e r h u b u n g a n N o . 

K M 4 t a h u n 1 9 9 0 T e n t a n g P e n e g a s a n B e b e r a p a P a s a l d a n L a m p i r a n 

K e p u t u s a n M e n t e r i P e r h u b u n g a n N o . K M 7 9 t a h u n 1 9 8 8 , T e n t a n g T a t a C a r a 

P e r m o h o n a n d a n P e m b e r i a n I z i n U s a h a P e r u s a h a a n P e l a y a r a n s e r t a 

m e n y e l e n g g a r a k a n A n g k u t a n L a u t . D i d a l a m p a s a l 1 S u r a t K e p u t u s a n t e r s e b u t 

d i n y a t a k a n d e n g a n m e n e g a s k a n b e b e r a p a p a s a l d a n l a m p i r a n d a l a m 

K e p u t u s a n M e n t e r i P e r h u b u n g a n . 

U n t u k m e n j a l a n k a n p e r u s a h a a n p e l a y a r a n w a j i b d i p e n u h i p e r s y a r a t a n s e b a g a i 

b e r i k u t : 

a ) m e r u p a k a n B a d a n U s a h a M i l i k N e g e r a ( B U M N ) t e r m a s u k B a d a n U s a h a 

M i l i k D a e r a h ( B U M D ) y a n g s a l a h s a t u u s a h a n y a a d a l a h a n g k u t a n l a u t a t a u 
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b a d a n h u k u m I n d o n e s i a y a n g b e r b e n t u k P e r u s a h a a n T e r b a t a s ( P T ) , y a n g 

d i d i r i k a n k h u s u s u n t u k u s a h a i t u . 

b ) m e m i l i k i d a n a t a u m e n g u a s a i s e k u r a n g - k u r a n g n y a s e b u a h k a p a l m o t o r 

b e r u k u r a n d i a t a s 1 0 0 M 3 a t a u T u g B o a t , d e n g a n t o n g k a n g n y a m a s i n g -

m a s i n g b e r u k u r a n d i a t a s 1 2 5 P K d a n 1 0 0 M 3 y a n g l a i k l a u t b e r b e n d e r a 

I n d o n e s i a y a n g d i p e r g u n a k a n m e n g a n g k u t p e n u m p a n g , b a r a n g d a n a t a u 

h e w a n u n t u k k e p e r l u a n p e n y e l e n g g e r a a n a n g k u t a n l a u t . 

c ) d a l a m h a l p e n g u a s a a n k a p a l d e n g a n c a r a c a r t e r d a l a m r a n g k a u n t u k 

m e m e n u h i p e r s y a r a t a n i z i n u s a h a b a n y a k d a p a t d i l a k u k a n d e n g a n c a r a 

b a r e b o a t c a r t e r d a l a m j a n g k a w a k t u s e k u r a n g - k u r a n g n y a 1 ( s a t u ) t a h u n . 

d ) b a g i P e r u s a h a a n P e l a y a r a n P a t u n g a n a n t t i r a P e r u s a h a a n P e l a y a r a n 

N a s i o n a l d e n g a n P e r u s a h a a n P e l a y a r a n A s i n g , d i w a j i b k a n m e m i l i k i 

s e k u r a n g - k u r a n g n y a s e b u a h k a p a l l a i k l a u t b e r b e n d e r a I n d o n e s i a , 

b e r u k u r a n s e k u r a n g - k u r a n g n y a 2 . 5 0 0 D W T . 

e ) m e m p u n y a i N o m o r P o k o k W a j i b P a j a k ( N P W P ) . 

2 . Pengirim dan Penerima Barang 

P a s a l 9 0 a y a t 6 K i t a b U n d a n g - u n d a n g H u k u m D a g a n g , m e n e n t u k a n 

b a h w a p e n g i r i m a n b a r a n g a t a u e x p e d i t u r h a r u s m e m b e r i k a n t a n d a t a n g a n n y a 

d a l a m s u r a t a n g k u t a n . K e t e n t u a n i n i m e n u n j u k k a n b a h w a p e n g i r i m b a r a n g 

a d a l a h m e r u p a k a n p i h a k d a l a m p e r j a n j i a n p e n g a n g k u t a n b a r a n g , t e t a p i p a d a 

u m u m n y a p i h a k p e n g i r i m b u k a n l a h p e m i l i k b a r a n g . S u d a h m e r u p a k a n 
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k e b i a s a a n p e m i l i k b a r a n g m e n y e r a h k a n p e n g i r i m a n b a r a n g - b a r a n g n y a k e p a d a 

o r a n g l a i n y a k n i e x p e d i t u r . 

P a s a l 8 6 K i t a b U n d a n g - u n d a n g H u k u m D a g a n g , m e n y e b u t k a n b a h w a 

e x p e d i t u r a d a l a h o r a n g y a n g p e k e r j a a n n y a m e n y u r u h m e n g a n g k u t b a r a n g -

b a r a n g p e m i a g a a n d a n b a r a n g - b a r a n g d i d a r a t a t a u d i p e r a i r a n . ^ ^ J a d i m e n u r u t 

K i t a b U n d a n g - u n d a n g H u k u m D a g a n g e x p e d i t u r a d a l a h s e b a g a i p e n c a r i 

p e n g a n g k u t u n t u k k e p e r l u a n p e n g i r i m b a r a n g , i a t i d a k m e n a n g a n i s e n d i r i 

p e n g a n g k u t a n b a r a n g - b a r a n g m u a t a n i t u . 

J a d i m e n u r u t k o n v e n s i t e r s e b u t P e n g i r i m b a r a n g a d a l a h s e t i a p o r a n g 

y a n g u n t u k s i a p a a t a u u n t u k a t a s n a m a s i a p a p e r j a n j i a n p e n g a n g k u t a n b a r a n g 

d i l a u t i t u t e l a h d i a d a k a n d e n g a n p i h a k p e n g a n g k u t a t a u s e t i a p o r a n g u n t u k 

s i a p a p u n a t a u u n t u k a t a s n a m a s i a p a b a r a n g - b a r a n g i t u b e n a r - b e n a r t e l a h 

d i s e r a h k a n k e p a d a p e n g a n g k u t s e h u b u n g a n d e n g a n t e r j a d i n y a p e r j a n j i a n 

p e n g a n g k u t a n d i l a u t i t u . 

B i l a p e r j a n j i a n p e n g a n g k u t a n t e r d i r i d a r i d u a p i h a k y a k n i p e n g a n g k u t 

d a n p e n g i r i m b a r a n g , d a l a m p e n g a n g k a t a n b a r a n g m e l a l u i l a u t i t u , s e l a i n 

p e n g i r i m b a r a n g , p e r l u d i p e r h a t i k a n p i h a k p e n e r i m a b a r a n g d a n b a r a n g y a n g 

d i a n g k u t . 

T e n t a n g p e n e r i m a b a r a n g , d i d a l a m K i t a b U n d a n g - u n d a n g H u k u m 

D a g a n g t i d a k d i t e m u k a n p e n g e r t i a n s e c a r a t e g a s , h a n y a d a l a m b e b e r a p a 

k e t e n t u a n , k e l i h a t a n b a h w a p e n e r i m a b a r a n g m e r u p a k a n p i h a k y a n g 

b e r k e p e n t i n g a n d a l a m p e n g a n g k u t a n . 

Kitab Undang-undang Hukum Dagang, op.cit., Pasal 86. 
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S e p e r t i d i t e n t u k a n d a l a m p a s a l 4 8 3 a y a t 1 K i t a b U n d a n g - u n d a n g H u k u m 

D a g a n g s e b a g a i b e r i k u t . 

" B a i k s i p e n g a n g k u t , m a u p u n s i p e n e r i m a b a r a n g a d a l a h b e r h a k m e m i n t a 
d i a d a k a n n y a p e m e r i k s a a n o l e h H a k i m u n t u k m e n y e l i d i k i k e a d a a n d a l a m 
m a n a b a r a n g t e r s e b u t d i s e r a h k a n a t a u t e l a h d i s e r a h k a m n y a , b e g i t u p u l a 
u n t u k m e n a k s i r b e s a m y a k e r u g i a n y a n g d i t i m b u l k a n . " ^ ^ 

D e m i k i a n p u l a d a l a m p a s a l 5 0 6 a y a t 1 K i t a b U n d a n g - u n d a n g H u k u m 

D a g a n g , m e n e n t u k a n s e b a g a i b e r i k u t : 

" K o n s u m e n a d a l a h s u a t u s u r a t y a n g b e r t a n g g u n g d a l a m m a n a s i 
p e n g a n g k u t m e n e r a n g k a n , b a h w a i a t e l a h m e n e r i m a b a r a n g - b a r a n g 
t e r s e b u t u n t u k d i a n g k u t n y a k e s u a t u t e m p a t t u j u a n t e r t e n t u d a n 
m e n y e r a h k a n n y a d i s i t u k e p a d a s e o r a n g t e r t e n t u , b e g i t u p u l a m e n e r a n g k a n 
d e n g a n s y a r a t - s y a r a t a p a k a h b a r a n g - b a r a n g i t u a k a n d i s e r a h k a n n y a . " ^ ^ 

D a r i k e t e n t u a n t e r s e b u t d a p a t d i s i m p u l k a n b a h w a p e n e r i m a b a r a n g i t u 

a d a l a h m e r e k a y a n g d i t u n j u k d a l a m k o n o s e m e n k e p a d a s i a p a b a r a n g h a r u s 

d i s e r a h k a n o l e h p e n g a n g k u t . 

S e b a g a i p e n e r i m a b a r a n g , m u n g k i n i a p e n g i r i m b a r a n g s e n d i r i a t a u o r a n g l a i n . 

B i l a s i p e n e r i m a b a r a n g y a n g s e k a l i g u s s e b a g a i p e n g i r i m b a r a n g , m a k a t e n t u 

s a j a d a l a m h a l t e r s e b u t m e r u p a k a n s a l a h s a t u p i h a k d a l a m p e r j a n j i a n 

p e n g a n g k u t a n . 

J a d i p e r j a n j i a n p e n g a n g k u t a n y a n g d i a d a k a n a n t a r a p e n g a n g k u t d a n 

p e n g i r i m , d a n m e l i b a t k a n p u l a k e p e n t i n g a n p e n j a m i n d a n p e n e r i m a b a r a n g . 

B a r a n g s e b a g a i s a l a h s a t u o b y e k y a n g p e n t i n g u n t u k t e r j a d i n y a p e r j a n j i a n 

p e n g a n g k u t a n m e l a l u i l a u t . T e t a p i K i t a b U n d a n g - u n d a n g H u k u m D a g a n g 

Ibid., Pasal. 483 ayat 1. 
Ibid., Pasal 506 ayat 1. 
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t i d a k n e m b e r i k a n p e n g e r t i a n t e n t a n g a p a y a n g d i s e b u t b a r a n g i t u . P o k o k n y a 

s e g a l a m u a t a n y a n g d i a n g k u t s e l a i n o r a n g d i n a m a k a n b a r a n g , H a l i n i t e m y a t a 

d a r i a d a n y a p e m b a g i a n a t a s p e n g a n g k u t a n b a r a n g d a n p e n u m p a n g / o r a n g . 

F . D . C . S u d j a t m i k o m e n y a t a k a n : 

" A d a p u n y a n g d i m a k s u d d e n g a n m u a t a n k a p a l a t a u c a r g o i t u a d a l a h s e g a l a 
m a c a m b a r a n g d a n d a g a n g a n (goods and merchandise) y a n g d i s e r a h k a n 
k e p a d a p e n g a n g k u t u n t u k d i a n g k u t d e n g a n k a p a l , g u n a d i s e r a h k a n k e p a d a 
o r a n g / b a d a n d i p e l a b u h a n a t a u p e l a b u h a n - p e l a b u h a n t u j u a n . " ^ * 

A d a p u n m a c a m - m a c a m m u a t a n s e b a g a i b e r i k u t . 

a. d i t i n j a u d a r i j e n i s m u a t a n d a n k u a l i t a s p e r u n i t p e n g a p a l a n : 

1 ) General cargo, y a i t u m u a t a n y a n g t e r d i r i d a r i b e r b a g a i j e n i s b a r a n g 

y a n g d i b u n g k u s d a n d i k a p a l k a n s e c a r a p o t o n g a n ; 

2) Bulk cargo, y a i t u m u a t a n y a n g t e r d i r i d a r i s a t u m a c a m b a r a n g y a n g 

t i d a k d i b u n g k u s , y a n g d i k a p a l k a n s e k a l i g u s d a l a m j u m l a h b e s a r . 

M u a t a n bulk i n i s e r i n g j u g a d i n a m a k a n m u a t a n c u r a h ; 

3 ) Homogenus cargo, y a i t u m u a t a n y a n g t e r d i r i d a r i s a t u m a c a m b a r a n g 

y a n g d i k a p a l k a n , s e k a l i g u s d a l a m j u m l a h b e s a r d a l a m k e a d a a n 

t e r b u n g k u s . 

b . d i t i n j a u d a r i s i f a t i l m i a h n y a : 

1 ) m u a t a n p a d a t 

2) m u a t a n c a i r 

3 ) m u a t a n g a s 

' F.D.C, Sudjatmiko, 1985, Pokok-pokok P e l a y a n a n N i a g a . Cet I , Penerbit C.V.A 
Kademika Presslndo, Jakarta, hal 7. 
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c. d i t i n j a u d a r i s e g i custody d a n handling t e r h a d a p m u a t a n : 

1 ) m u a t a n b e r b a h a y a , y a i t u m u a t a n y a n g s i f a t n y a m u d a h t e r b a k a r a t a u 

m e l e d a k , p a d a s u a t u k e a d a a n d a p a t t e r b a k a r a t a u m e l e d a k b a i k k a r e n a 

b a h a n n y a s e n d i r i m a u p u n k a r e n a b e r s a m a - s a m a d i t e m p a t k a n d a l a m 

r u a n g d e n g a n m u a t a n l a i n ; 

2 ) m u a t a n y a n g m e m e r l u k a n p e n d i n g i n a n ; 

3 ) m u a t a n y a n g p a n j a n g d a n / a t a u b e r a t n y a m e l e b i h i u k u r a n t e r t e n t u . 

C . Periode Tanggungjawab Pengangkut 

K e w a j i b a n p e n g a n g k u t y a n g u t a m a a d a l a h m e n y e l e n g g a r a k a n 

p e n g a n g k u t a n d a n m e n j a g a k e s e l a m a t a n b a r a n g y a n g d i a n g k u t m u l a i 

d i t e r i m a n y a d a r i p e n g i r i m s a m p a i d i s e r a h k a n n y a k e p a d a p e n e r i m a b a r a n g . H a ! 

i n i b e r a r t i , p e r i o d e ( j a n g k a w a k t u ) m u l a i d a n b e r a k h i m y a t a n g g u n g j a w a b 

p e n g a n g k u t t e r g a n t u n g k e p a d a s a a t p e n e r i m a a n d a n s a a t p e n y e r a h a n b a r a n g . 

D a l a m k e t e n t u a n d i a t a s d e n g a n a d a n y a i s t i l a h s a a t d i t e r i m a d a n s a a t 

d i s e r a h k a n n y a d a p a t m e n i m b u l k a n s u a t u m a s a l a h y a i t u m e n g e n a i k a p a n s u a t u 

p e n g a n g k u t a n t e l a h d a p a t d i a n g g a p s e b a g a i s u a t u p e n y e r a h a n . 

S e d a n g k a n b a r a n g - b a r a n g y a n g d i a n g k u t d a p a t d i t e r i m a p e n g a n g k u t 

m e l a l u i g u d a n g d a n d i s a m p i n g k a p a l a t a u d i s u a t u t e m p a t l a i n . O l e h k a r e n a 

k e t e n t u a n t e r s e b u t t i d a k m e m b e r i k a n k e j e l a s a n , m a k a u n t u k i t u p e r l u d a l a m 

s u r a t p e r j a n j i a n p e n g a n g k u t a n d i t e g a s k a n t e n t a n g c a r a p e n e r i m a a n b a r a n g d a r i 

p e n g i r i m b a r a n g k e p a d a p e n g a n g k u t s e r t a c a r a p e n y e r a h a n b a r a n g d a r i 

p e n g a n g k u t k e p a d a p e n e r i m a b a r a n g . 
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A p a b i l a d i t e n t u k a n p e n e r i m a a n b a r a n g m e l a l u i g u d a n g , i n i b e r a r t i 

b a r a n g - b a r a n g y a n g a k a n d i a n g k u t d i t e r i m a k a n o l e h p e n g i r i m b a r a n g k e p a d a 

p e n g a n g k u t d i l u a r g u d a n g p e l a b u h a n p e m u a t a n a t a u g u d a n g l i n i I . M a k a 

m u l a i d a r i p i n t u l u a r g u d a n g p e m u a t a n b a r a n g - b a r a n g t e r s e b u t m e n j a d i 

t a n g g u n g j a w a b p e n g a n g k u t s a m p a i b a r a n g d i a n g k u t d a n d i s e r a h k a n d i 

p e l a b u h a n t u j u a n . K a r e n a a p a b i l a d i p e r j a n j i k a n b a h w a b a r a n g s e l a m a b e r a d a 

d i g u d a n g m a s i h m e n j a d i t a n g g u n g j a w a b p e n g i r i m b a r a n g , p e n g a n g k u t b a r u 

m u l a i b e r t a n g g u n g j a w a b s e j a k b a r a n g d i k e l u a r k a n d a r i g u d a n g u n t u k 

d i a n g k u t . D e m i k i a n p u l a , b i l a p e n y e r a h a n b a r a n g m e l a l u i g u d a n g , m a k a 

p e n g a n g k u t b e r t a n g g u n g j a w a b s a m p a i b a r a n g i t u d i s e r a h k a n k e p a d a p e n e r i m a 

d i p i n t u l u a r g u d a n g p e l a b u h a n a t a u g u d a n g l i n i I . 

T e n t a n g P e n g e s a h a a n d a n P e n y e l e n g g a r a n A n g k u t a n L a u t d i d a l a m p a s a l 1 4 

A y a t 1 , m e n g a t u r s e b a g a i b e r i k u t : 

" P e r u s a h a a n P e l a y a r a n b e r t a n g g u n g j a w a b s e b a g a i p e n g a n g k u t b a r a n g 

k e p a d a p e m i l i k b a r a n g s e j a k s a a t m e n e r i m a b a r a n g d a r i p e n g i r i m s a m p a i 

m e n y e r a h k a n b a r a n g y a n g d i a n g k u t n y a k e p a d a p e n e r i m a s e s u a i d e n g a n 

k e t e n t u a n p e r u n d a n g - u n d a n g a n y a n g b e r l a k u a t a u s y a r a t - s y a r a t p e i j a n j i a n 

p e n g a n g k u t a n d a n k e l a z i m a n y a n g b e r l a k u d a l a m b i d a n g p e l a y a r a n " . 

D a n a y a t 2 m e n g a t u r s e b a g a i b e r i k u t : 

" D a l a m s u a t u p e r u s a h a a n p e l a y a r a n m e n g u a s a i g u d a n g l a u t s e p e r t i 

d i m a k s u d d a l a m p a s a l 1 2 , a y a t 2 d a n 3 , p e r u s a h a a n p e l a y a r a n y a n g 

b e r s a n g k u t a n b e r t a n g g u n g j a w a b a t a s k e h i l a n g a n d a n k e r u s a k a n b a r a n g 

s e l a m a b a r a n g - b a r a n g t e r s e b u t b e r a d a d a l a m g u d a n g l a u t " . 
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B u n y i p a s a l 1 4 a y a t 1 t e r s e b u t , t e m y a t a l e b i h j e l a s d a n t e g a s d a r i b u n y i 

p a s a l 4 6 8 a y a t 1 . A n d a i k a t a t i d a k a d a p e n g a t u r a n d a l a m p e m n d a n g - u n d a n g a n , 

t i d a k d i a t u r s e c a r a j e l a s t e n t a n g p e r i o d e t a n g g u n g j a w a b p e n g a n g k u t , m a k a 

d a p a t d i l i h a t d a r i s y a r a t p e r j a n j i a n p e n g a n g k u t a n d a n k e l a z i m a n y a n g b e r l a k u 

d a l a m b i d a n g p e l a y a r a n . J i k a d a l a m p e r j a n j i a n p e n g a n g k u t a n a d a m e n g a t u r 

p e r i o d e t e r s e b u t s e c a r a j e l a s , m a k a d e n g a n s e n d i r i n y a m a s a l a h p a d a s a a t m a n a 

b a r a n g d i a n g g a p t e l a h d i t e r i m a d a n d i s e r a h k a n o l e h p e n g a n g k u t , d a n t i d a k l a g i 

m e r u p a k a n p e r s o a l a n a n t a r a p e n g a n g k u t d e n g a n p e n g i r i m b a r a n g . 

P e r t a n g g u n g j a w a b a n y a n g d i p i k u l o l e h p e n g a n g k u t m e m p a k a n s u a t u 

k e n y a t a a n b a h w a p e n g a n g k u t d a l a m p e r j a n j i a n p e n g a n g k u t a n i t u a d a l a h p i h a k 

y a n g m e n g i k a t k a n d i r i u n t u k m e m b e r i k a n s u a t u j a s a . 

D. Perbatasan Tanggungjawab Pengangkut 

B i l a d i p e r h a t i k a n p a s a l - p a s a l d i d a l a m K i t a b U n d a n g - u n d a n g H u k u m 

D a g a n g , m a k a d a p a t d i b e d a k a n 3 ( t i g a ) m a c a m p e r t a n g g u n g j a w a b a n 

p e n g a n g k u t : 

a. P e n g a n g k u t w a j i b u n t u k m e n j a g a k e s e l a m a t a n b a r a n g y a n g h a r u s 

d i a n g k u t n y a d a n m e n j a d i t a n g g u n g j a w a b n y a a p a b i l a b a r a n g t e r s e b u t 

s e l u r u h n y a a t a u s e b a g i a n t i d a k d a p a t d i s e r a h k a n a t a u m e n j a d i r u s a k ( p a s a l 

4 6 8 , a y a t 1 & 2 ) . D a l a m h a l i n i a d a b e b e r a p a k e m u n g k i n a n y a n g d a p a t 

t e r j a d i . 
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s e l u r u h a t a u s e b a g i a n b a r a n g m e n j a d i r u s a k k a r e n a n y a s e r t a y a n g 

m e n g a k i b a t k a n i a t e r l a m b a t m e n y e r a h k a n b a r a n g y a n g d i a n g k u t u n y a a d a l a h 

m e r u p a k a n t a n g g u n g j a w a b n y a . T e n t u s a j a i n i m e r u p a k a n s u a t u h a l y a n g b e r a t 

b a g i s i P e n g a n g k u t . D a l a m p a s a l 4 6 8 a y a t 2 d i n y a t a k a n b a h w a p e n g a n g k u t 

d i b e b a s k a n d a r i k e w a j i b a n u n t u k m e m b e r i g a n t i k e r u g i a n b i l a m a n a i a d a p a t 

m e m b u k t i k a n b a h w a k e w a j i b a n n y a t i d a k d a p a t d i l a k u k a n s e b a g a i a k i b a t s u a t u 

p e r i s t i w a y a n g s e l a y a k n y a t i d a k d a p a t d i c e g a h m a u p u n d i h i n d a r k a n n y a a t a u 

c a c a t d a r i b a r a n g t e r s e b u t , a t a u o l e h k e s a l a h a n d a r i p e n g i r i m . 

D a l a m h a l i n i m i s a l n y a t e r j a d i s u a t u p e r i s t i w a y a n g m e n y e b a b k a n 

k a p a l t e n g g e l a m , s e h i n g g a s i p e n g a n g k u t m e n d e r i t a k e r u g i a n y a n g b e s a r , i a 

h a r u s l a g i b e r j u a n g m e n g u m p u l k a n b u k t i - b u k t i a g a r i a d a p a t m e m b u k t i k a n 

b a h w a i a t i d a k b e r s a l a h , s e h i n g g a d i b e b a s k a n d a r i k e w a j i b a n m e m b a y a r g a n t i 

k e r u g i a n k e p a d a p e n g i r i m b a r a n g . l a h a r u s d a p a t m e m b u k t i k a n b a h w a t i d a k 

d i s e r a h k a n n y a b a r a n g a t a u r u s a k n y a b a r a n g i t u , k a r e n a s u a t u m a l a p e t a k a y a n g 

s e l a y a k n y a t i d a k d a p a t d i c e g a h a t a u p u n d i h i n d a r k a n . 

M e n g i n g a t b e t a p a b e r a t n y a t a n g g u n g j a w a b y a n g d i p i k u l o l e h 

p e n g a n g k u t t e r s e b u t , m a k a d i a d a k a n p u l a k e t e n t u a n - k e t e n t u a n y a n g 

m e m p e r k e n a n k a n s i p e n g a n g k u t u n t u k m e m b a t a s i t a n g g u n g j a w a b . H a l i n i 

d a p a t k i r a n y a d i m e n g e r t i , s e b a b a n d a i k a t a p e n g a n g k u t s a m a s e k a l i t i d a k 

d i p e r k e n a n k a n m e m b a t a s i t a n g g u n g j a w a b n y a , m a k a a d a k e m u n g k i n a n a k a n 

s a n g a t k e c i l a t a u b a h k a n t i d a k a d a p i h a k y a n g m e n y e d i a k a n d i r i s e b a g a i 

p e n g a n g k u t . A k i b a t k e t i a d a a n p i h a k p e n g a n g k u t d a l a m p e n g a n g k u t a n l a u t 
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a k a n m e n i m b u l k a n d a m p a k y a n g s a n g a t l u a s s e k a l i b a g i k e h i d u p a n s u a t u 

n e g a r a u m u m n y a , n e g a r a - n e g a r a m a r i t i m k h u s u s n y a . 

K i t a b U n d a n g - u n d a n g H u k u m D a g a n g , m e n g a d a k a n p e m b a t a s a n 

p e r t a n g g u n g j a w a b a n p e n g a n g k u t d a l a m b e b e r a p a p a s a l n y a . P a s a l 4 6 9 , K i t a b 

U n d a n g - u n d a n g H u k u m D a g a n g , m e n e t a p k a n s e b a g a i b e r i k u t ; U n t u k 

d i c u r i n y a a t a u h i l a n g n y a e m a s , p e r a k , p e r m a t a d a n I a i n - l a i n b a r a n g b e r h a r g a , 

u a n g d a n s u r a t - s u r a t b e r h a r g a , b e g i t u p u n u n t u k k e r u s a k a n p a d a b a r a n g - b a r a n g 

b e r h a r g a y a n g m u d a h m e n d a p a t k e r u s a k a n , t i d a k l a h s i p e n g a n g k u t 

b e r t a n g g u n g j a w a b , m e l a i n k a n a p a b i l a t e n t a n g s i f a t d a n h a r g a b a r a n g - b a r a n g 

t e r s e b u t , d i b e r i t a h u k a n k e p a d a n y a , s e b e l u m a t a u s e w a k t u b a r a n g - b a r a n g t a d i 

d i t e r i m a n y a . P a s a l 4 7 0 a y a t 1 , K i t a b U n d a n g - u n d a n g H u k u m D a g a n g , 

m e n y a t a k a n s e b a g a i b e r i k u t : T i d a k d i p e r b o l e h k a n k e p a d a s i p e n g a n g k u t u n t u k 

m i n t a d i p e r j a n j i k a n , b a h w a i a t i d a k b e r t a n g g u n g j a w a b a t a u t i d a k s e l a m a n y a 

s a m p a i s u a t u h a r g a y a n g t e r b a t a s u n t u k k e r u g i a n y a n g d i s e b a b k a n k a r e n a 

k u r a n g d i u s a h a k a n n y a a k a n p e m e l i h a r a a n , p e r l e n g k a p a n a t a u p e r a n a k b u a h a n 

a l a t p e n g a n g k u t a n n y a , a t a u p u n k u r a n g d i u s a h a k a n n y a k e s a n g g u p a n a l a t 

p e n g a n g k u t i t u u n t u k d i p a k a i m e n y e l e n g g a r a k a n p e n g a n g k u t a n m e n u r u t 

p e r s e t u j u a n , a t a u p u n y a n g d i s e b a b k a n k a r e n a s a l a h m e m p e r l a k u k a n n y a a t a u 

k u r a n g p e n j a g a a n n y a t e r h a d a p b a r a n g y a n g d i a n g k u t . J a n j i - j a n j i y a n g 

b e r m a k s u d d e m i k i a n a d a l a h b a t a l . 

D a r i p a s a l t e r s e b u t d i t e g a s k a n b a h w a s e g a l a a p a y a n g t e r j a d i , s i 

p e n g a n g k u t t i d a k d a p a t m e l e p a s k a n k e w a j i b a n n y a y a n g u t a m a y a i t u : 
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a . u n t u k m e n g u s a h a k a n p e m e l i h a r a a n , p e r l e n g k a p a n a t a u p e r a n a k b u a h a n 

a l a t p e n g a n g k u t a n n y a ; 

b . u n t u k m e n g u s a h a k a n k e s a n g g u p a n a l a t p e n g a n g k u t a n i t u u n t u k d i p a k a i 

m e n y e l e n g g a r a k a n p e n g a n g k u t a n m e n u r u t p e r s e t u j u a n ; 

c . m e m p e r l a k u k a n d a n m e n j a g a b a r a n g y a n g d i a n g k u t d e n g a n b a i k . 

S e l a n j u t n y a d a r i K i t a b U n d a n g - u n d a n g H u k u m D a g a n g , m e n e n t u k a n 

p u l a b a h w a s e j a u h m a n a p u n p e r t a n g g u n g j a w a b a n s i p e n g a n g k u t d i b a t a s i 

d a l a m s u a t u p e r j a n j i a n p e n g a n g k u t , p e n g a n g k u t h a r u s s e l a l u m e m b u k t i k a n 

b a h w a i a s u d a h b e r u s a h a s e c a r a c u k u p a g a r a l a t - a l a t p e n g a n g k u t a n n y a 

d i p e l i h a r a d a n d i p e r l e n g k a p i s e c a r a b a i k d a n a g a r a l a t - a l a t i t u d a p a t 

d i p e r g u n a k a n s e s u a i d e n g a n p e r j a n j i a n p e n g a n g k u t a n , a p a b i l a t e m y a t a 

k e m g i a n y a n g t i m b u l i t u d i a k i b a t k a n o l e h s e s u a t u c a c a t d a r i a l a t p e n g a n g k u t 

i t u . 

K e t e n t u a n i n i m e r u p a k a n p e r a t u r a n m u t l a k (dwingend recht) a r t i n y a 

t i d a k d a p a t d i k e s a m p i n g k a n w a l a u p u n d i b u a t d a l a m p e r j a n j i a n p e n g a n g k u t a n . 

D a n d i k a t a k a n b a h w a s i p e n g a n g k u t s e l a l u b e r t a n g g u n g j a w a b a p a b i l a d a p a t 

d i b u k t i k a n , b a h w a d a r i p i h a k p e n g a n g k u t a t a u d a r i o r a n g - o r a n g s u r u h a n n y a 

a d a k e s a l a h a n a t a u k e l a l a i a n d a l a m m e l a k u k a n t u g a s . N a m u n d i t e g a s k a n p u l a 

b a h w a p e n g a n g k u t d i b e r i k a n k e l e l u a s a a n u n t u k m e n j a n j i k a n s e c a r a t e g a s , 

b a h w a i a t i d a k b e r t a n g g u n g j a w a b d a l a m h a l a d a k e s a l a h a n a t a u k e l a l a i a n d a r i 

p i h a k n y a . D e n g a n p e r k a t a a n l a i n k e t e n t u a n t e r s e b u t b u k a n l a h m e r u p a k a n 

p e r a t u r a n y a n g m e m a k s a . 



BAB HI 

PEMBAHASAN 

A. Pengaturan Perjanjian Pengangkutan Barang melalui Laut menurut 

Peraturan Undang-undang 

T e r j a d i n y a p e r j a n j i a n p e n g a n g k u t a n m e n u n j u k p a d a s e r a n g k a i a n 

p e r b u a t a n t e n t a n g p e n a w a r a n d a n p e n e r i m a a n y a n g d i l a k u k a n o l e h 

p e n g a n g k u t d a n p e n g i r i m a t a u p e n u m p a n g s e c a r a t i m b a l b a l i k . S e r a n g k a i a n 

p e r b u a t a n s e m a c a m i n i t i d a k t e r d a p a t p e n g a t u r a n n y a d a l a m u n d a n g - u n d a n g , 

m e l a i n k a n a d a d a l a m k e b i a s a a n y a n g h i d u p d a l a m p r a k t e k p e n g a n g k u t a n , o l e h 

k a r e n a i t u s e r a n g k a i a n p e r b u a t a n t e r s e b u t p e r l u d i t e l u s u r i m e l a l u i k a s u s 

p e r j a n j i a n p e n g a n g k u t a n . 

D a l a m p e r j a n j i a n p e n g a n g k u t a n b a r a n g y a n g t e r j a d i d i l a u t , d i d a h u l u i 

d e n g a n a d a n y a p e r j a n j i a n p e r d a g a n g a n a n t a r a k e d u a n e g a r a . D i d a l a m 

p e r j a n j i a n p e n g a n g k u t a n b a r a n g d i l a u t , h a l y a n g l e b i h d i t e k a n k a n a d a l a h 

m e n g e n a i k e s e p a k a t a n m e n g e n a i t a r i f b e a m a s u k . T a r i f b e a m a s u k d i k e n a k a n 

b e r d a s a r k a n p e r j a n j i a n a t a u k e s e p a k a t a n y a n g d i l a k u k a n P e m e r i n t a h R e p u b l i k 

I n d o n e s i a d e n g a n P e m e r i n t a h n e g a r a l a i n a t a u b e b e r a p a n e g a r a l a i n , m i s a l n y a : 

b e a m a s u k b e r d a s a r k a n Common Effective Preferential Tariff u n t u k Asean 

Free Trade Area (Cept for AFTA). 

D e n g a n m e m p e r h a t i k a n U n d a n g - u n d a n g N o . 7 T a h u n 1 9 9 4 t e n t a n g 

P e n g e s a h a n Agreement Establishing The Word Trade Organization 

36 
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( P e r s e t u j u a n P e m b e n t u k a n O r g a n i s a s i P e r d a g a n g a n D u n i a ) , b e s a m y a t a r i f 

m a k s i m u m d i t e t a p k a n s e t i n g g i - t i n g g i n y a 4 0 % t e r m a s u k b e a m a s u k t a m b a h a n . 

P e n g a n g k u t m e m p a k a n p e n g u s a h a p e n g a n g k u t a n y a n g m e m i l i k i d a n 

m e n j a l a n k a n p e r u s a h a a n p e n g a n g k u t y a n g b e r b e n t u k p e r u s a h a a n p e r s e k u t u a n 

b a d a n h u k u m , d a l a m h a l i n i , P T . P a n M a r i t i m W i r a P a w i t r a b e r k e d u d u k a n 

s e b a g a i p e n g a n g k u t . P e r j a n j i a n p e n g a n g k u t a n d a p a t t e r j a d i s e c a r a l a n g s u n g 

a n t a r a p i h a k - p i h a k a t a u s e c a r a t i d a k l a n g s u n g d e n g a n m e n g g u n a k a n j a s a 

p e r a n t a r a y a k n i e k s p e d i t u r , b i r o p e r j a l a n a n , d a n s e b a g a i n y a . A p a b i l a 

p e m b u a t a n p e r j a n j i a n p e n g a n g k u t a n d i l a k u k a n s e c a r a l a n g s u n g , m a k a 

p e n a w a r a n d a r i p i h a k p e n g a n g k u t d i l a k u k a n d e n g a n l a n g s i m g m e n g h u b u n g i 

p i h a k p e n g i r i m a t a u p e n u m p a n g . P a d a p e n g a n g k u t a n l a u t , k a p a l l a u t 

m e n y i n g g a h i p e l a b u h a n - p e l a b u h a n u n t u k m e m u a t b a r a n g a t a u p e n u m p a n g . 

M e n g e n a i s a a t k a p a n p e r j a n j i a n p e n g a n g k u t a n i t u t e r j a d i d a n m e n g i k a t 

p a r a p i h a k , s e b a g i a n t e r d a p a t k e t e n t u a n n y a d a l a m u n d a n g - u n d a n g d a n 

s e b a g i a n l a g i t i d a k a d a . D a l a m h a l t i d a k t e r d a p a t k e t e n t u a n n y a d a l a m u n d a n g -

u n d a n g , m a k a k e b i a s a a n y a n g h i d u p d a l a m p r a k t e k p e n g a n g k u t a n d i i k u t i . 

D a l a m K U H D t e r d a p a t k e t e n t u a n y a n g m e n g a t u r saa t t e r j a d i 

p e r s e t u j u a n k e h e n d a k , b a i k m e n g e n a i p e n g a n g k u t a n b a r a n g m a u p u n 

p e n u m p a n g . M e n u m t k e t e n t u a n P a s a l 5 0 4 K U H D p e n g i r i m y a n g t e l a h 

m e n y e r a h k a n b a r a n g k e p a d a p e n g a n g k u t d i k a p a l m e n e r i m a s u r a t t a n d a t e r i m a 

(mate's receipt) yang m e r u p a k a n b u k t i b a h w a b a r a n g n y a t e l a h d i m u a t d a l a m 

k a p a l . J i k a p e n g i r i m m e n g h e n d a k i k o n o s e m e n , i a d a p a t m e n u k a r k a n s u r a t 

t a n d a t e r i m a i t u d e n g a n k o n o s e m e n y a n g d i t e r b i t k a n o l e h p e n g a n g k u t . 
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D a r i k e t e n t u a n i n i d a p a t d i k e t a h u i b a h w a p e n e r b i t a n s u r a t t a n d a t e r i m a 

a d a l a h s u a t u k e h a r u s a n . T e t a p i p e n e r b i t a n k o n o s e m e n b u k a n s u a t u k e h a r u s a n . 

S u r a t t a n d a t e r i m a m e m b u k t i k a n b a h w a b a r a n g s u d a h d i t e r i m a d a n d i m u a t 

d a l a m k a p a l s e s u a i d e n g a n p e n y e r a h a n d a r i p e n g i r i m . D e n g a n d e m i k i a n , 

p e r j a n j i a n p e n g a n g k u t a n l a u t t e r j a d i d a n m e n g i k a t p i h a k - p i h a k " s e j a k s u r a t 

t a n d a t e r i m a b a r a n g d i t a n d a t a n g a n i " o l e h p e n g a n g k u t a t a u o r a n g a t a s n a m a 

p e n g a n g k u t . D a l a m s u r a t t a n d a t e r i m a i t u d i c a n t u m k a n t a n d a t a n g a n 

p e n g a n g k u t d a n t a n g g a l p e n e r i m a a n j i k a d i t e r b i t k a n k o n o s e m e n , t a n g g a l 

p e n e r i m a a n s a m a d e n g a n t a n g g a l s u r a t i t u . 

D o k u m e n p e n g a n g k u t a n t e r d i r i d a r i s u r a t m u a t a n u n t u k p e n g a n g k u t a n 

b a r a n g d a n t i k e t p e n u m p a n g u n t u k p e n g a n g k u t a n p e n u m p a n g . B a i k s u r a t 

m u a t a n m a u p u n t i k e t p e n u m p a n g d i a t u r d a l a m u n d a n g - u n d a n g . D a l a m P a s a l 

9 0 K U H D d i n y a t a k a n b a h w a s u r a t m u a t a n m e r u p a k a n p e r j a n j i a n a n t a r a 

p e n g i r i m a t a u e k s p e d i t u r d e n g a n p e n g a n g k u t , d i t a n d a t a n g a n i o l e h p e n g i r i m 

a t a u e k s p e d i t u r . 

M e m p e r h a t i k a n k e t e n t u a n P a s a l 9 0 K U H D , m a k a d a p a t d i n y a t a k a n b a h w a 
s u r a t m u a t a n d i b u a t o l e h p e n g i r i m a t a u e k s p e d i t u r a t a s n a m a p e n g i r i m , d a n 
b a r u b e r f u n g s i s e b a g a i s u r a t p e r j a n j i a n ( b u k t i a d a p e r j a n j i a n ) j i k a p e n g a n g k u t 
m e n a n d a t a n g a n i j u g a s u r a t m u a t a n t e r s e b u t . ^ ^ 

D a l a m P a s a l 5 0 6 K U H D d i n y a t a k a n b a h w a k o n o s e m e n a d a l a h s u r a t 

b e r t a n g g a l d i m a n a p e n g a n g k u t m e n e r a n g k a n b a h w a i a t e l a h m e n e r i m a b a r a n g 

t e r t e n t u u n t u k d i a n g k u t k e s u a t u t e m p a t t u j u a n y a n g d i t u n j u k d a n d i s a n a 

m e n y e r a h k a n n y a k e p a d a o r a n g y a n g d i t u n j u k ( p e n e r i m a ) d i s e r t a i d e n g a n j a n j i -
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j a n j i a p a p e n y e r a h a n a k a n t e r j a d i . B e r d a s a r k a n k e t e n t u a n P a s a l 5 0 4 K U H D , 

k o n o s e m e n d i t e r b i t k a n o l e h p e n g a n g k u t a t a s p e r m i n t a a n p e n g i r i m . ^ * T e t a p i 

m e n u r u t k e t e n t u a n P a s a l 5 0 5 K U H D , n a k h o d a d i b o l e h k a n m e n e r b i t k a n 

k o n o s e m e n a p a b i l a a d a b a r a n g y a n g h a r u s d i t e r i m a u n t u k d i a n g k u t , s e d a n g k a n 

p e n g a n g k u t a t a u p e r w a k i l a n t i d a k a d a d i t e m p a t i t u . ^ ' 

K o n o s e m e n m e m p u n y a i a r t i p e n t i n g d a l a m d u n i a p e r u s a h a a n 

p e n g a n g k u t a n l a u t d a n p e r d a g a n g a n s e b a b k o n s o m e n e n b e r f u n g s i s e b a g a i 

b e r i k u t : 

a . P e l i n d u n g b a r a n g y a n g d i a n g k u t d e n g a n k a p a l y a n g b e r s a n g k u t a n , 

k o n o s e m e n m e r u p a k a n p e r s e t u j u a n y a n g m e n g i k a t p e n g a n g k u t , p e n g i r i m 

d a n p e n e r i m a , s e h i n g g a b a r a n g d i l i n d u n g i d a r i p e r b u a t a n s e w e n a n g -

w e n a n g d a n t i d a k b e r t a n g g u n g j a w a b p e n g a n g k u t . 

b . S u r a t b u k t i t a n d a t e r i m a b a r a n g d i a t a s k a p a l , d e n g a n a d a n y a k o n o s e m e n 

p e n g a n g k u t a t a u a g e n a t a u n a k h o d a m e n g a k u i b a h w a i a t e l a h m e n e r i m a 

b a r a n g d a r i p e n g i r i m u n t u k d i a n g k u t d e n g a n k a p a l y a n g b e r s a n g k u t a n ; 

c . T a n d a b u k t i a t a s b a r a n g , d e n g a n m e m i l i k i k o n o s e m e n b e r a r t i s e k a l i g u s 

m e m i l i k i b a r a n g y a n g t e r s e b u t d i d a l a m n y a . S e t i a p p e m e g a n g k o n o s e m e n 

b e r h a k m e n u n t u t p e n y e r a h a n b a r a n g y a n g t e r s e b u t d i d a l a m n y a . D i k a p a l 

m a n a b a r a n g i t u b e r a d a ( P a s a l 5 1 0 K U H D ) . P e n y e r a h a n k o n o s e m e n 
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s e b e l u m b a r a n g y a n g t e r s e b u t d i d a l a m n y a d i s e r a h k a n o l e h p e n g a n g k u t , 
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d i a n g g a p s e b a g a i p e n y e r a h a n b a r a n g t e r s e b u t ( P a s a l 5 1 7 a K U H D ) ; 

d . K w i t a n s i p e m b a y a r a n b i a y a p e n g a n g k u t a n , d a l a m k o n o s e m e n d i n y a t a k a n 

b a h w a b i a y a p e n g a n g k u t a n d i s e r a h k a n l e b i h d a h u l u d i p e l a b u h a n 

p e m u a t a n {freight prepaid) o l e h p e n g i r i m a t a u d i b a y a r k e m u d i a n d i 

p e l a b u h a n t u j u a n (freight to collected) o l e h p e n e r i m a . 

K o n t r a k a t a u p e r s y a r a t a n p e n g a n g k u t a n , k o n o s e m e n a d a l a h b u k t i 

p e r j a n j i a n p e n g a n g k u t a n y a n g m e m u a t s y a r a t - s y a r a t p e n g a n g k u t a n . 

D a l a m K U H D t i d a k a d a p a s a l k h u s u s y a n g m e m e r i n c i i s i y a n g p e r l u 

d i m u a t d a l a m k o n o s e m e n , t e t a p i d a r i b e b e r a p a p a s a l y a n g m e n g a t u r p e r i h a l 

k o n o s e m e n d a n c o n t o h k o n o s e m e n y a n g d i t e r b i t k a n o l e h p e r u s a h a a n 

p e l a y a r a n , i s i y a n g p e r l u d i m u a t d a l a m k o n o s e m e n d a p a t d i r i n c i s e b a g a i 

b e r i k u t : 

a . N a m a d a n t a n g g a l p e m b u a t a n k o n o s e m e n ; 
b . N a m a d a n a l a m a t p e n g a n g k u t ( p e r u s a h a a n p e l a y a r a n ) ; 
c. N a m a d a n a l a m a t p e n g i r i m ; 
d . N a m a d a n a l a m a t p e n e r i m a ; 
e. N a m a d a n p e n g a n g k u t s e b e l u m n y a ; 
f . T e m p a t p e n e r i m a a n o l e h p e n g a n g k u t s e b e l u m n y a ; 
g . N a m a k a p a l y a n g m e n g a n g k u t ; 
h . N a m a p e l a b u h a n p e m u a t a n ; 
i . N a m a p e l a b u h a n p e m b o n g k a r a n ; 
j . T e m p a t p e n y e r a h a n o l e h p e n g a n g k u t t e r u s a n ; 
k . J e n i s b a r a n g , m e r e k , j u m l a h , u k u r a n b e r a t ; 
1. J u m l a h b i a y a p e n g a n g k u t a n d a n b i a y a - b i a y a l a i n ; 
m . T e m p a t p e m b a y a r a n b i a y a p e n g a n g k u t a n d a n b i a y a - b i a y a l a i n ; 
n . S y a r a t - s y a r a t p e n y e r a h a n ( k l a u s u l a - k l a u s u l a p e r j a n j i a n ) ; 
o . J u m l a h k o n o s e m e n a s l i y a n g d i t e r b i t k a n ; 
p . T a n d a t a n g a n p e n g a n g k u t . 
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D a r i c a r a p e r a l i h a n n y a , t e r d a p a t t i g a j e n i s k o n o s e m e n , y a k n i s e b a g a i 

b e r i k u t : 

a . K o n o s e m e n a t a s n a m a {op naam), n a m a p e n e r i m a d i c a n t u m k a n d e n g a n 

j e l a s d a l a m k o n o s e m e n . K o n o s e m e n i n i d i p e r a l i h k a n ( d i s e r a h k a n ) k e p a d a 

p i h a k l a i n d e n g a n c a r a cesse. 

b . K o n o s e m e n a t a s p e n g g a n t i {aan toonder), n a m a p e n e r i m a d i c a n t u m k a n 

d e n g a n j e l a s d i i k u t i o l e h " a t a u p e n g g a n t i " d a l a m k o n o s e m e n . K o n o s e m e n 

i n i d i p e r o l e h ( d i s e r a h k a n ) k e p a d a p i h a k l a i n d e n g a n c a r a e n d o s e m e n 

( P a s a l 5 0 6 a y a t 3 K U H D ) . 

c . K o n o s e m e n a t a s t u n j u k {aan toonder), n a m a p e n e r i m a t i d a k d i c a n t u m k a n 

d a l a m k o n o s e m e n , t e t a p i d i c a n t u m k a n " a t a u y a n g m e m b a w a " a t a u " y a n g 

m e n u n j u k k a n " . K o n o s e m e n i n i ( d i p e r a l i h k a n ) a t a u d i s e r a h k a n k e p a d a 

p i h a k l a i n d e n g a n c a r a d a r i t a n g a n k e t a n g a n . 

D i I n d o n e s i a , k o n o s e m e n y a n g p a l i n g b a n y a k d i g u n a k a n d a l a m 

p r a k t e k p e n g a n g k u t a n l a u t a d a l a h k o n o s e m e n a t a s n a m a {op naam). 

D e n g a n a d a n y a p e r j a n j i a n p e n g a n g k u t a n b a r a n g m e l a l u i k a p a l l a u t 

m a k a a k a n m e n i m b u l k a n h a k d a n k e w a j i b a n b a g i m a s i n g - m a s i n g p i h a k , d a l a m 

h a l i n i p a r a p i h a k y a n g d i m a k s u d d a l a m p e r j a n j i a n p e n g a n g k u t a n i a l a h p i h a k 

p e n g a n g k u t d a n p i h a k p e m a k a i j a s a . K e b i a s a a n y a n g h i d u p d a l a m p r a k t e k 

p e n g a n g k u t a n a d a l a h k e b i a s a a n y a n g b e r d a s a r k a n p a d a h u k u m k e p e r d a t a a n . 

U n d a n g - u n d a n g m e n g a n u t a s a s b a h w a p e n u n d a a n k e b e r a n g k a t a n h a r u s 

d e n g a n p e r s e t u j u a n k e d u a b e l a h p i h a k . 
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K e w a j i b a n p e n g a n g k u t i a l a h m e n j a g a k e s e l a m a t a n b a r a n g y a n g 

d i a n g k u t s e j a k s a a t p e n e r i m a a n n y a s a m p a i s a a t p e n y e r a h a n n y a . H a l i n i d i a t u r 

d a l a m P a s a l 4 6 8 K U H D . P e n g a n g k u t j u g a d i w a j i b k a n m e n g g a n t i k e r u g i a n 

y a n g d i s e b a b k a n o l e h k e r u s a k a n , h i l a n g n y a b a r a n g b a i k s e l u r u h n y a a t a u 

s e b a g i a n , s e h i n g g a p e n g a n g k u t t i d a k d a p a t m e n y e r a h k a n b a r a n g - b a r a n g y a n g 

i a a n g k u t . N a m u n p e n g a n g k u t d a p a t m e m b e b a s k a n d i r i n y a d a r i k e w a j i b a n 

t e r s e b u t a s a l i a d a p a t m e m b u k t i k a n b a h w a t i d a k d i s e r a h k a n n y a b a r a n g a t a u 

a d a n y a k e r u s a k a n i t u k a r e n a t e r j a d i n y a s u a t u p e r i s t i w a y a n g s e p a t u t n y a t i d a k 

d a p a t d i c e g a h n y a a t a u d i h i n d a r i n y a a t a u a d a n y a k e a d a a n m e m a k s a 

(overmacht) a t a u k e r u s a k a n t e r s e b u t d i s e b a b k a n k a r e n a s i f a t , k e a d a a n a t a u 

c a c a t d a r i b a r a n g i t u s e n d i r i a t a u j u g a k a r e n a k e s a l a h a n p e n g i r i m . 

K e w a j i b a n d a r i p e m a k a i j a s a i a l a h m e m b a y a r u p a h a n g k u t a n d a n i a 

h a r u s s e c a r a j u j u r m e m b e r i t a h u t e n t a n g k e a d a a n b a r a n g y a n g a k a n d i a n g k u t 

k e p a d a p e n g a n g k u t . D a l a m h a l i n i p e n g i r i m t i d a k m e m b e r i t a h u s e c a r a b e n a r 

k e p a d a p e n g a n g k u t t e n t a n g b a r a n g - b a r a n g y a n g a k a n d i a n g k u t a t a u k a r e n a 

s i f a t , k e a d a a n , d a n c a c a t y a n g t e r d a p a t p a d a b a r a n g - b a r a n g d a n k a r e n a i t u 

p e n g a n g k u t m e n d e r i t a k e r u g i a n , m a k a p e n g a n g k u t b e r h a k u n t u k m e n u n t u t 

p e n g g a n t i a n k e r u g i a n k e p a d a p i h a k p e m a k a i j a s a ( p e n g i r i m ) . S e b a l i k n y a 

a p a b i l a p i h a k p e m a k a i j a s a m e n d e r i t a k e r u g i a n s e b a g a i a k i b a t p i h a k 

p e n g a n g k u t t i d a k m e m e n u h i a p a y a n g m e n j a d i i s i p e r j a n j i a n p e n g a n g k u t a n , 

m a k a p i h a k p e m a k a i j a s a d a p a t m e n u n t u t p i h a k p e n g a n g k u t y a i t u y a n g d a p a t 

b e r u p a p e m b a t a l a n p e r j a n j i a n p e n g a n g k u t a n a t a u m e n u n t u t g a n t i r u g i a t a u 

m e n i m t u t p e m b a t a l a n d a n g a n t i r u g i . 
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P e n g a t u r a n k e w a j i b a n d a n h a k p i h a k - p i h a k d a l a m p e n g a n g k u t a n l a u t 

t e r d a p a t d a l a m B a b V A B u k u I I K U H D u n t u k b a r a n g d a n B a b V B u k u 11 

K U H D u n t u k p e n u m p a n g . D u a b a b i n i b e r l a k u s e b a g a i lex specialis 

p e n g a n g k u t a n l a u t , s e d a n g k a n B a b I s a m p a i d e n g a n B a b I V B u k u I I I 

K U H P e r d a t a . 

D a l a m p e r j a n j i a n p e n g a n g k u t a n l a u t , k e w a j i b a n p o k o k p e n g a n g k u t 

a d a l a h s e b a g a i b e r i k u t : 

a. M e n y e l e n g g a r a k a n p e n g a n g k u t a n b a r a n g d a r i p e l a b u h a n p e m u a t a n b a r a n g 

s a m p a i d i p e l a b u h a n t u j u a n d e n g a n s e l a m a t ; 

b . M e r a w a t , m e m e i i h a r a , m e n j a g a b a r a n g y a n g d i a n g k u t d e n g a n s e b a i k -

b a i k n y a ; 

c. M e n y e r a h k a n b a r a n g y a n g d i a n g k u t k e p a d a p e n e r i m a d e n g a n s e b a i k -

b a i k n y a d a l a m k e a d a a n l e n g k a p , u t u h , t i d a k r u s a k a t a u t i d a k t e r l a m b a t . 

K e w a j i b a n p o k o k i n i d i i m b a n g i d e n g a n h a k a t a s b i a y a p e n g a n g k u t a n 

y a n g d i t e r i m a d a r i p e n g i r i m a t a u p e n e r i m a . A p a b i l a b a r a n g y a n g d i a n g k u t i t u 

t i d a k d i s e r a h k a n s e l u r u h a t a u s e b a g i a n a t a u r u s a k , p e n g a n g k u t 

b e r t a n g g u n g j a w a b m e n g g a n t i k e r u g i a n k e p a d a p e n g i r i m . T e t a p i p e n g a n g k u t 

t i d a k b e r t a n g g u n g j a w a b m e n g g a n t i k e r u g i a n a p a b i l a i a d a p a t m e m b u k t i k a n 

b a h w a t i d a k d i s e r a h k a n s e l u r u h a t a u s e b a g i a n a t a u r u s a k n y a b a r a n g i t u k a r e n a : 

a . S u a t u p e r i s t i w a y a n g t i d a k d a p a t d i c e g a h a t a u d i h i n d a r i t e r j a d i 

b . S i f a t , k e a d a a n a t a u c a c a t b a r a n g i t u s e n d i r i 

c. K e s a l a h a n a t a u k e l a l a i a n p e n g i r i m s e n d i r i ( P a s a l 4 6 8 a y a t 2 K U H D ) ^ ^ 

Ibid, Pasal 468 ayat 2. 
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P e r j a n j i a n p e n g a n g k u t a n b a r a n g m e l a l u i k a p a l l a u t m e r u p a k a n b a g i a n 

d a r i s u b s i s t e m t a t a h u k u m n a s i o n a l , y a i t u h u k u m k e p e r d a t a a n d a g a n g 

( p e r u s a h a a n ) , y a n g t e r d i r i d a r i k o m p o n e n - k o m p o n e n s u b s i s t e m : s u b y e k 

h u k u m , s t a t u s h u k u m , p e r i s t i w a h u k u m , o b y e k h u k u m , h u b u n g a n h u k u m d a n 

t u j u a n h u k u m . 

S u b y e k p e r j a n j i a n p e n g a n g k u t a n m e l i p u t i p i h a k - p i h a k y a n g 

b e r k e p e n t i n g a n d a l a m p e n g a n g k u t a n y a n g t e r d i r i d a r i p e n g a n g k u t , p e n g i r i m , 

p e n u m p a n g , p e n e r i m a , e k s p o r t i r , p e n g a t u r m u a t a n , p e n g u s a h a p e r g u d a n g a n . 

P i h a k - p i h a k y a n g b e r k e p e n t i n g a n i n i d a p a t b e r u p a p i h a k y a n g s e c a r a l a n g s u n g 

t e r i k a t d a l a m p e r j a n j i a n y a n g d i b u a t , s e p e r t i p e n g a n g k u t , p e n g i r i m d a n 

p e n u m p a n g . 

S u b j e k p e n g a n g k u t a n m e m p u n y a i s t a t u s y a n g d i a k u i o l e h h u k u m , 

y a i t u s e b a g a i p e n d u k u n g k e w a j i b a n d a n h a k d a l a m p e n g a k u t a n . P e n d u k u n g 

k e w a j i b a n d a n h a k i n i d a p a t b e r u p a m a n u s i a p r i b a d i a t a u b a d a n h u k u m , b a i k 

i a p e n g a n g k u t , p e n g i r i m , p e n e r i m a a t a u p u n e k s p o r t i r , p e n g u s a h a 

p e r g u d a n g a n , s e d a n g k a n p e n u m p a n g s e l a l u b e r u p a m a n u s i a p r i b a d i , t e t a p i 

d a p a t b e r f u n g s i g a n d a y a i t u s e b a g a i s u b y e k s e k a l i g u s s e b a g a i o b y e k 

p e n g a n g k u t a n . 

P i h a k - p i h a k y a n g b e r k e p e n t i n g a n d a l a m p e n g a n g k u t a n m e n g a d a k a n 

p e r s e t u j u a n y a n g m e l i p u t i a p a y a n g m e n j a d i o b y e k p e n g a n g k u t a n , t u j u a n y a n g 

h e n d a k d i c a p a i , s y a r a t - s y a r a t d a n c a r a b a g a i m a n a t u j u a n i t u d a p a t d i c a p a i 

m e l a l u i p e r j a n j i a n p e n g a n g k u t a n . 
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P i h a k - p i h a k y a n g b e r k e p e n t i n g a n d a l a m p e r j a n j i a n i t u m a s i n g - m a s i n g 

m e m p i m y a i k e w a j i b a n d a n h a k s e c a r a b e r t i m b a l b a l i k . 

T u j u a n y a n g h e n d a k d i c a p a i o l e h p i h a k - p i h a k y a n g b e r k e p e n t i n g a n 

p a d a d a s a m y a m e l i p u t i t i b a n y a b a r a n g a t a u p e n u m p a n g d i t e m p a t t u j u a n 

d e n g a n s e l a m a t d a n l u n a s n y a p e m b a y a r a n b i a y a p e n g a n g k u t a n . D a l a m 

p e n g e r t i a n t u j u a n t e r m a s u k j u g a s e g i k e p e n t i n g a n p i h a k - p i h a k d a n 

k e p e n t i n g a n m a s y a r a k a t , y a i t u m a n f a a t a p a y a n g m e r e k a p e r o l e h s e t e l a h 

p e n g a n g k u t a n s e l e s a i . 

S e b a g a i m a n a t e l a h d i k e m u k a k a n s e b e l u m n y a , t u j u a n h u k u m 

p e n g a n g k u t a n a d a l a h t e r p e n u h i n y a k e w a j i b a n d a n h a k p i h a k - p i h a k d a l a m 

p e n g a n g k u t a n . K e w a j i b a n p i h a k p e n g a n g k u t a d a l a h m e n y e l e n g g a r a k a n 

p e n g a n g k u t a n d a r i t e m p a t t e r t e n t u k e t e m p a t t u j u a n d e n g a n a l a m a t . S e d a n g k a n 

h a k d a n k e w a j i b a n p e n g i r i m a d a l a h m e n g i r i m b a r a n g y a n g s u d a h d i k e m a s d a n 

s u d a h m e n d a p a t p e r s e t u j u a n d a r i p i h a k b e a c u k a i k e t e m p a t t u j u a n d a n 

m e m b a y a r b i a y a p e n g a n g k u t a n . ^ ' * T u j u a n h u k u m p e n g a n g k u t a n a d a l a h t u j u a n 

p i h a k - p i h a k d a l a m p e n g a n g k u t a n y a n g d i a k u i s a h o l e h h u k u m . T u j u a n y a n g 

d i a k u i s a h o l e h h u k u m d i s e b u t j u g a t u j u a n y a n g h a l a l . 

T u j u a n y a n g h a l a l a d a l a h s a l a h s a t u u n s u r P a s a l 1 3 2 0 K U H P e r d a t a , 

y a i t u u n s u r k e e m p a t : " s e b a b y a n g h a l a l " , a r t i n y a i s i p e r j a n j i a n p e n g a n g k u t a n 

y a n g m e n j a d i t u j u a n i t u h a r u s t i d a k d i l a r a n g o l e h u n d a n g - u n d a n g , t i d a k 

b e r t e n t a n g a n d e n g a n k e t e r t i b a n u m u m d a n t i d a k b e r t e n t a n g a n d e n g a n 

' Muhammad Abdulkadir, 2008, Hukum Pengangkutan N i a g a , Penerbit Citra Aditya 
Bakti, Bandung, hal 185. 
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k e s u s i l a a n . T u j u a n p e r j a n j i a n p e n g a n g k u t a n t i d a k h a n y a m e n g e n a i 

k e p e n t i n g a n p i h a k - p i h a k , m e l a i n k a n j u g a k e p e n t i n g a n u m u m ( m a s y a r a k a t 

l u a s ) . T u j u a n p i h a k - p i h a k y a n g d i a k u i s a h o l e h h u k u m p e n g a n g k u t a n " t i b a d i 

t e m p a t a k h i r p e n g a n g k u t a n d e n g a n s e l a m a t " d a n l u n a s p e m b a y a r a n b i a y a 

p e n g a n g k u t a n . T u j u a n i n i m e r u p a k a n k e a d a a n y a n g d i c a p a i s e t e l a h p e r b u a t a n 

s e l e s a i d i l a k u k a n a t a u b e r a k h i r . T i b a d i t e m p a t a k h i r p e n g a n g k u t a n a r t i n y a 

s a m p a i d i t e m p a t y a n g d i t e t a p k a n d a l a m p e r j a n j i a n p e n g a n g k u t a n . D e n g a n 

s e l a m a t a r t i n y a b a r a n g y a n g d i a n g k u t t i d a k m e n g a l a m i k e r u s a k a n , k e h i l a n g a n , 

k e k u r a n g a n , k e m u s n a h a n , t e t a p s e p e r t i s e m u l a . 

P e n g e r t i a n " d e n g a n s e l a m a t " d i s i n i t e r b a t a s p a d a t i d a k a d a p e n g a r u h a k i b a t 

d a r i p e r b u a t a n , k e a d a a n , k e j a d i a n y a n g d a t a n g d a r i lu£ir b a r a n g a t a u d i r i 

p e n u m p a n g , y a n g m e n j a d i t a n g g u n g j a w a b p e n g a n g k u t . J i k a p e n g a r u h i t u 

d a t a n g d a r i d a l a m b a r a n g , m i s a l n y a t e r l a m p a u m a s a k , m u d a h b u s u k , m a k a 

p e n g a n g k u t t i d a k b e r t a n g g u n g j a w a b . T u j u a n d a r i p i h a k p e n g a n g k u t a d a l a h 

m e m p e r o l e h p e m b a y a r a n b i a y a p e n g a n g k u t a n . P e m b a y a r a n i n i d i l a k u k a n p a d a 

a w a l p e n g a n g k u t a n o l e h p e n g i r i m , a t a u p a d a a k h i r p e n g a n g k u t a n s e t e l a h 

p e n y e r a h a n b a r a n g k e p a d a p e n e r i m a d a n p e n e r i m a m e m b a y a r b i a y a 

p e n g a n g k u t a n . 

T e r c a p a i n y a t u j u a n p e r j a n j i a n p e n g a n g k u t a n m e m b e r i m a n f a a t a t a u 

k e n i k m a t a n k e p a d a p i h a k - p i h a k y a n g b e r k e p e n t i n g a n d a n m a s y a r a k a t l u a s . 

M a n f a a t a t a u k e n i k m a t a n t e r s e b u t a d a l a h s e b a g a i p e n g i r i m m e m p e r o l e h 

m a n f a a t u n t u k k o n s u m s i p r i b a d i m a u p u n k e u n t u n g a n k o m e r s i a l . 
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D a r i k e p e n t i n g a n p e n g a n g k u t a n , p e n g a n g k u t m e m p e r o l e h m a n f a a t 

k e u n t u n g a n m a t e r i a l s e j u m l a h u a n g a t a u k e u n t u n g a n i m m a t e r i a l b e r u p a 

m e n i n g k a t k a n k e p e r c a y a a n m a s y a r a k a t a t a s j a s a p e n g a n g k u t a n y a n g 

d i u s a h a k a n o l e h p e n g a n g k u t . 

D a r i k e p e n t i n g a n p e n e r i m a , p e n e r i m a m e m p e r o l e h m a n f a a t u n t u k k o n s u m s i 

p r i b a d i m a u p i m k e u n t u n g a n k o m e r s i a l . D a r i k e p e n t i n g a n p e n u m p a n g , 

p e n u m p a n g m e m p e r o l e h m a n f a a t k e s e m p a t a n m e n g e m b a n t u g a s , p r o f e s i , 

m e n i n g k a t k a n i l m u p e n g e t a h u a n , k e a h l i a n d i t e m p a t y a n g d k u j u ( t e m p a t 

b a r u ) . D a r i k e p e n t i n g a n m a s y a r a k a t l u a s , m a s y a r a k a t m e m p e r o l e h m a n f a a t 

k e b u t u h a n y a n g m e r a t a d a n k e l a n g s u n g a n p e m b a n g u n a n . 

S e t i d a k - t i d a k n y a a d a t i g a p r i n s i p t a n g g u n g j a w a b p e n g a n g k u t d a l a m 

h u k u m p e n g a n g k u t a n y a i t u p e r t a m a p r i n s i p t a n g g u n g j a w a b b e r d a s a r k a n 

k e s a l a h a n (fault liability), k e d u a p r i n s i p t a n g g u n g j a w a b b e r d a s a r k a n p r a d u g a 

(presumption of liability), k e t i g a p r i n s i p t a n g g u n g j a w a b m u t l a k (absolute 

liability). 

S i s t e m h u k u m d i I n d o n e s i a t i d a k m e n s y a r a t k a n p e m b u a t a n p e r j a n j i a n 

p e n g a n g k u t a n i t u s e c a r a t e r t u l i s , c u k u p d e n g a n i i s a n s a j a , a s a l a d a p e r s e t u j u a n 

k e h e n d a k a t a u k o n s e n s u s . K e w a j i b a n d a n h a k p i h a k - p i h a k d a p a t d i k e t a h u i d a r i 

p e n y e l e n g g a r a a n p e n g a n g k u t a n , a t a u b e r d a s a r k a n d o k u m e n p e n g a n g k u t a n 

y a n g d i t e r b i t k a n d a l a m p e r j a n j i a n i t u . Y a n g d i m a k s u d d o k u m e n p e n g a n g k u t a n 

i a l a h s e t i a p t u l i s a n y a n g d i p a k a i s e b a g a i b u k t i d a l a m p e n g a n g k u t a n , b e r u p a 

n a s k a h , t a n d a t e r i m a , t a n d a p e n y e r a h a n , t a n d a m i l i k a t a u h a k . 
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A p a b i l a p e n g a n g k u t t i d a k m e n y e l e n g g a r a k a n p e n g a n g k u t a n 

s e b a g a i m a n a m e s t i n y a , i a h a r u s b e r t a n g g u n g j a w a b , a r t i n y a m e m i k u l s e m u a 

a k i b a t y a n g t i m b u l d a r i p e r b u a t a n p e n y e l e n g g a r a a n p e n g a n g k u t a n b a i k k a r e n a 

k e s e n g a j a a n a t a u p u n k a r e n a k e l a l a i a n p e n g a n g k u t a n s e n d i r i . T i m b u l n y a 

k o n s e p t a n g g u n g j a w a b k a r e n a p e n g a n g k u t a n m e m e n u h i k e w a j i b a n t i d a k 

s e b a g a i m a n a m e s t i n y a a t a u t i d a k b a i k , a t a u t i d a k j u j u r , a t a u t i d a k d i p e n u h i 

s a m a s e k a l i . 

T a p i d a l a m p e r j a n j i a n p e n g a n g k u t a n a d a b e b e r a p a h a l y a n g b u k a n 

t a n g g u n g j a w a b p e n g a n g k u t , a r t i n y a t i m b u l k e r u g i a n , p e n g a n g k u t b e b a s d a r i 

p e m b a y a r a n g a n t i k e r u g i a n . B e b e r a p a h a l i t u a d a l a h : 

a. K e a d a a n m e m a k s a 

b . C a c a t p a d a b a r a n g a t a u p e n u m p a n g i t u s e n d i r i 

c. K e s a l a h a n a t a u k e l a l a i a n p e n g i r i m a t a u p e n u m p a n g 

K e t i g a h a l i n i d i a k u i b a i k d a l a m u n d a n g - u n d a n g m a u p u n d a l a m 

d o k t r i n i l m u h u k u m . D i l u a r k e t i g a h a l t e r s e b u t p e n g a n g k u t b e r t a n g g i m g j a w a b . 

B e r d a s a r k a n a z a s k e b e b a s a n b e r k o n t r a k , p i h a k - p i h a k d a p a t m e m b u a t 

k e t e n t u a n y a n g m e m b a t a s i t a n g g u n g j a w a b p i h a k - p i h a k . D a l a m h a l i n i 

p e n g a n g k u t d a p a t m e m b a t a s i t a n g g u n g j a w a b b e r d a s a r k a n k e l a y a k a n . A p a b i l a 

p e r j a n j i a n d i b u a t s e c a r a t e r t u l i s , b i a s a n y a p e m b a t a s a n i t u d i t u l i s k a n s e c a r a 

t e g a s d a l a m s y a r a t - s y a r a t a t a u k l a u s u l a p e r j a n j i a n , t e t a p i a p a b i l a p e r j a n j i a n 

d i b u a t t i d a k t e r t u l i s ( l i s a n ) , m a k a k e b i a s a a n y a n g b e r i n t i k a n 

k e l a y a k a n / k e a d i l a n m e m e g a n g p e r a n a n p e n t i n g , d i s a m p i n g k e t e n t u a n u n d a n g -
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u n d a n g . B a g a i m a n ^ u n p i h a k - p i h a k d i l a r a n g m e n g h a p u s k a n s a m a s e k a l i 

t a n g g i m g j a w a b ( P a s a l 4 7 0 a y a t 1 K U H D u n t u k p e n g a n g k u t ) . ^ ^ 

M e n g e n a i s a a t k a p a l p e r j a n j i a n p e n g a n g k u t a n i t u t e i j a d i d a n m e n g i k a t 

p i h a k - p i h a k , s e b a g i a n a d a d i t e n t u k a n d a l a m u n d a n g - u n d a n g d a n s e b a g i a n l a g i 

t i d a k a d a . D a l a m h a l t i d a k a d a k e t e n t u a n , m a k a k e b i a s a a n y a n g h i d u p d a l a m 

p r a k t e k p e n g a n g k u t a n d i i k u t i . D a l a m K U H D a d a k e t e n t u a n y a n g m e n g a t u r 

s a a t t e r j a d i p e r s e t u j u a n k e h e n d a k , b a i k m e n g e n a i p e n g a n g k u t a n b a r a n g 

m a u p u n p e n u m p a n g . M e n u r u t k e t e n t u a n P a s a l 5 0 4 K U H D , p e n g i r i m y a n g 

t e l a h m e n y e r a h k a n b a r a n g k e p a d a p e n g a n g k u t d i k a p a l m e n e r i m a s u r a t t a n d a 

t e r i m a {male's receipt) y a n g m e r u p a k a n b u k t i b a h w a b a r a n g n y a t e l a h d i m u a t 

d a l a m k a p a l . D a l a m h a l i n i P T . P a n M a r i t i m W i r a P a w i t r a m e n y e r a h k a n t a n d a 

t e r i m a k e p e r u s a h a a n y a n g b e k e r j a s a m a . D a r i k e t e n t u a n i n i d a p a t d i k e t a h u i 

b a h w a p e n e r b i t a n s u r a t t a n d a t e r i m a a d a l a h s u a t u k e h a r u s a n , t e t a p i p e n e r b i t a n 

k o n o s e m e n b u k a n s u a t u k e h a r u s a n . S u r a t t a n d a t e r i m a m e m b u k t i k a n b a h w a 

b a r a n g s u d a h d i t e r i m a d a n d i m u a t d a l a m k a p a l s e s u a i d e n g a n p e n y e r a h a n d a r i 

p e n g i r i m . D e n g a n d e m i k i a n p e r j a n j i a n p e n g a n g k u t a n l a u t t e r j a d i d a n m e n g i k a t 

p i h a k - p i h a k s e j a k s u r a t t a n d a t e r i m a b a r a n g d i t a n d a t a n g a n i o l e h p e n g a n g k u t 

a t a u o r a n g a t a s n a m a p e n g a n g k u t , y a i t u P T . P a n M a r i t i m W i r a P a w i t r a . D a l a m 

s u r a t t a n d a t e r i m a i t u d i c a n t u m k a n t a n d a t e r i m a p e n g a n g k u t d a n t a n g g a l 

p e n e r i m a a n . J i k a d i t e r b i t k a n k o n o s e m e n , t a n g g a l p e n e r i m a a n s a m a d e n g a n 

t a n g g a l s u r a t i t u . 

Ibid, Pasal 470 ayat 1. 
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D o k u m e n p e n g a n g k u t a n t e r d i r i d a r i s u r a t m u a t a n u n t u k p e n g a n g k u t a n 

b a r a n g , s u r a t m u a t a n p e n g a n g k u t a n l a u t d i s e b u t (conosement). S e t e l a h 

t e r j a d i n y a k e s e p a k a t a n a n t a r a p i h a k - p i h a k , p e n g a n g k u t m e n y e d i a k a n k a p a l 

l a u t n i a g a d a n p e n g i r i m b e r s e d i a m e n y e r a h k a n b a r a n g u n t u k d i m u a t d a l a m 

k a p a l t e r s e b u t . S e m e n t a r a p r o s e s p e m u a t a n b e r l a n g s u n g , p e m e r i k s a a n d a n 

p e n g e c e k a n j e n i s d a n j u m l a h b a r a n g j u g a d i l a k u k a n o l e h p e n g a n g k u t a t a u 

w a k i l n y a . S e t e l a h b a r a n g s e l e s a i d i m u a t d a l a m k a p a l , p e n g i r i m m e n e r i m a 

s u r a t t a n d a t e r i m a d a r i m u a l i m I y a n g m e w a k i l i p e n g a n g k u t , k e m u d i a n 

p e n g i r i m m e n u k a r k a n s u r a t i n i d e n g a n k o n o s e m e n y a n g d i b u a t o l e h 

p e n g a n g k u t . 

S e t e l a h b a r a n g d i t e r i m a o l e h p e n g a n g k u t , m a k a se j a k s a a t i t u 

k e w a j i b a n p e n g a n g k u t m e n j a g a k e s e l a m a t a n b a r a n g m u l a i b e i j a l a n , s e s u a i 

d e n g a n k e t e n t u a n P a s a l 4 6 8 a y a t 1 K U H D . D a l a m P a s a l 4 6 8 a y a t 1 K U H D 

d i t e n t u k a n : P e r j a n j i a n p e n g a n g k u t a n m e w a j i b k a n p e n g a n g k u t m e n j a g a 

k e s e l a m a t a n b a r a n g y a n g d i a n g k u t s e j a k s a a t p e n e r i m a a n n y a s a m p a i s a a t 

p e n y e r a h a n n y a . ^ ^ 

U n t u k m e n g e t a h u i k a p a n d a n d i m a n a p e r j a n j i a n p e n g a n g k u t a n 

b e r a k h i r p e r l u , d i b e d a k a n d u a k e a d a a n , y a i t u : 

1 . D a l a m k e a d a a n t i d a k t e r j a d i p e r i s t i w a y a n g m e n i m b u l k a n k e r u g i a n , m a k a 

p e r b u a t a n y a n g d i j a d i k a n u k u r a n i a l a h s a a t p e n y e r a h a n d a n p e m b a y a r a n . 

Ibid, Pasal 468 ayat 1. 
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2 . D a l a m k e a d a a n t e r j a d i p e r i s t i w a y a n g m e n i m b u l k a n k e r u g i a n , m a k a 

p e r b u a t a n y a n g d i j a d i k a n u k u r a n i a l a h p e m b e r e s a n k e w a j i b a n m e m b a y a r 

g a n t i k e r u g i a n . 

P e n g a n g k u t a n a d a l a h p r o s e s k e g i a t a n y a n g b e r a w a l d a r i t e m p a t 

p e m b e r a n g k a t a n d a n b e r a k h i r d i t e m p a t t u j u a n . 

D a l a m p e n g a n g k u t a n l a u t , p e r j a n j i a n p e n g a n g k u t a n l a u t b e r a k h i r s e j a k 

m u a t a n b a r a n g d i s e r a h k a n k e p a d a p e n e r i m a d i d e r m a g a p e l a b u h a n t u j u a n , a t a u 

d i g u d a n g p e n e r i m a a t a u d i g u d a n g p e n g a n g k u t . A p a b i l a b i a y a p e n g a n g k u t a n 

b e i u m d i b a y a r o l e h p e n g i r i m , p e r j a n j i a n p e n g a n g k u t a n l a u t b e r a k h i r s e j a k 

m u a t a n b a r a n g d i s e r a h k a n d a n b i a y a p e n g a n g k u t a n d i b a y a r d i t e m p a t y a n g 

d i t e n t u k a n i t u . H a m b a t a n - h a m b a t a n y a n g t e r j a d i d a l a m p e n g a n g k u t a n b e r k i s a r 

p a d a m a s a l a h t i d a k d i s i p l i n w a k t u , t i d a k d i s i p l i n m u a t a n , t i d a k d i s i p l i n 

p u n g u t a n d a n g a n g g u a n k e a m a n a n k e t e r t i b a n p e r j a l a n a n . 

B. Tahap-tahap dalam Kepengurusan mulai dari Keberangkatan kapal 

sampai Kedatangan Kapal 

M e n u r u t p a s a l 3 0 9 a y a t ( 1 ) d a n ( 2 ) K U H D m e n y e b u t k a n : K a p a l a d a l a h 

s e g a l a a l a t - a l a t b e r l a y a r , b a g a i m a n a p u n d i s e b u t n y a d a n s i f a t n y a , k e c u a l i 

a p a b i l a d i t e n t u k a n a t a u d i p e r j a n j i k a n l a i n , m a k a k a p a l d i a n g g a p m e m u a t 

p e r l e n g k a p a n - p e r l e n g k a p a n k a p a l . 

K a p a l l a u t a d a 2 j e n i s y a i t u : 

1 . K a p a l L a u t , y a i t u s e t i a p a l a t p e n g a n g k u t a n y a n g d i g u n a k a n a t a u 
d i m a k s u d k a n u n t u k p e n g a k u t a n d i l a u t . 

2 . K a p a l L a u t N i a g a , y a i t u k a p a l y a n g m e l a k u k a n p e n g a n g k u t a n b a r a n g -
b a r a n g b a n y a k s e k a l i j e n i s n y a k a r e n a j e n i s - j e n i s b a r a n g n i a g a y a n g h a r u s 
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d i a n g k u t o l e h k a p a l t i d a k a d a p e m b a t a s a n , s e h i n g g a k a p a l y a n g 
m e n g a n g k u t n y a p u n b e r b e d a - b e d a j e n i s n y a , d a n a d a j u g a y a n g 
m e n g a n g k u t p e n u m p a n g / ' 

S e s u a i d e n g a n p a s a l 5 3 U n d a n g - u n d a n g N o . 1 7 T a h u n 2 0 0 8 t e n t a n g 

P e l a y a r a n , s e t i a p k a p a l y a n g b e r l a y a r d i p e r a i r a n I n d o n e s i a h a r u s 

m e n u n j u k k a n s e c a r a j e l a s i d e n t i t a s k a p a l n y a . 

D i l i h a t d a r i U n d a n g - u n d a n g N o . 1 7 T a h u n 2 0 0 8 t e n t a n g P e l a y a r a n , p e n g e r t i a n 

s e c a r a t e g a s d i a t u r d a l a m p a s a l 1 a n g k a 2 y a i t u : 

K a p a l a d a l a h k e n d a r a a n a i r d e n g a n b e n t u k d a n j e n i s a p a p u n , y a n g d i g e r a k k a n 
d e n g a n t e n a g a m e k a n i k , t e n a g a a n g i n , a t a u d i t u n d a t e r m a s u k k e n d a r a a n y a n g 
b e r d a y a d u k u n g d i n a m i s , k e n d a r a a n d i b a w a h p e r m u k a a n a i r , s e r t a a l a t a p u n g 
d a n b a n g u n a n t e r a p u n g y a n g t i d a k b e r p i n d a h - p i n d a h . 

D a l a m p e n g u r u s a n k a p a l m u l a i d a r i k e b e r a n g k a t a n k a p a l s a m p a i 

k e d a t a n g a n n y a m e l a l u b e b e r a p a t a h a p , y a i t u : 

1 . S a a t k e d a t a n g a n k a p a l : 

a . S e b e l u m k a p a l t i b a , a n t a r a owner ( p e m i l i k k a p a l ) m e n u n j u k g e n e r a l 

a g e n u n t u k m e n a n g a n i k a p a l n y a y a n g a k a n m u a t a t a u b o n g k a r d i 

p e l a b u h a n y a n g d i t u j u . 

b . A g e n m e l a k u k a n corespondency ( p e r i h a l s u r a t - m e n y u r a t ) d e n g a n 

owner s e b e l u m k a p a l b e r a n g k a t d a r i a s a l p e l a b u h a n . 

c. Owner m e m b e r i k a n i n f o r m a s i m e n g e n a i d a t a - d a t a l e n g k a p k a p a l , 

s e p e r t i d o k u m e n t a s i , p o s i s i k a p a l , j a d w a l k e d a t a n g a n k a p a l , 

c a r g o ^ a r a n g y a n g a k a n d i m u a t a t a u d i b o n g k a r . 

37) 
Wartini Soegeng, 1988, Pendaftaran K a p a l I n d o n e s i a . Penerbit Eresco, Bandung, hal 

8 dan 9. 
38) 

Penjelasan U n d a n g - u n d a n g Republik Indonesia No. 17 Tahun 2 0 0 8 , 1992, Penerbit 
Ikatan Nakhoda Indonesia, Jakarta, hal 4. 
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D a l a m p a s a l 3 1 0 K U H D b a i k d a l a m a y a t ( 1 ) m a u p u n a y a t ( 2 ) d i k a t a k a n 

b a h w a k a p a l - k a p a l l a u t a d a l a h k a p a l y a n g d i p e r g u n a k a n u n t u k p e l a y a r a n d i 

l a u t a n . S e j a l a n d e n g a n p e n g e r t i a n k a p a l l a u t y a n g d i m a k s u d d i a t a s , d i a t u r p u l a 

d a l a m P e r a t u r a n P e m e r i n t a h N o . 4 7 T a h u n 1 9 5 7 t e n t a n g P e r i z i n a n P e l a y a r a n 

K a p a l L a u t , d i b e d a k a n j e n i s k a p a l d i a n t a r a n y a p e n g e r t i a n t e n t a n g k a p a l l a u t , 

y a i t u s e t i a p a l a t p e n g a n g k u t a n y a n g d i g u n a k a n a t a u d i m a k s u d k a n u n t u k 

p e n g a n g k u t a n d i l a u t . 

P e r b e d a a n s t a t u s h u k u m a n t a r a k a p a l y a n g t e r d a f t a r d a n y a n g t i d a k 

t e r d a f t a r a d a l a h m e n g e n a i p e n e n t u a n s t a t u s h u k u m k a p a l s e b a g a i " b a r a n g 

b e r g e r a k a t a u b a r a n g t i d a k b e r g e r a k " . U n t u k m e m b e d a k a n h a l i n i s e s u a i 

d e n g a n p a s a l 4 5 U n d a n g - u n d a n g N o . 2 1 T a h u n 1 9 9 2 , m e n g a t a k a n b a h w a 

s e b e l u m d i g u n a k a n d a l a m p e l a y a r a n s e t i a p k a p a l w a j i b d i u k u r d a n 

p e n g u k u r a n s e b a g a i m a n a d i m a k s u d , d i t e r b i t k a n s u r a t u k u r u n t u k k a p a l . 

K e b e r a n g k a t a n k a p a l d i i z i n k a n o l e h s y a h b a n d a r p e l a b u h a n s e t e m p a t , 

s e t e l a h p e n g a n g k u t m e m e n u h i s e m u a p e r s y a r a t a n a d m i n s t r a t i f b e r d a s a r k a n 

k e t e n t u a n h u k u m a d m i n i s t r a s i n e g a r a ( h u k u m p u b i k ) . D a l a m h a l i n i a s p e k 

h u k u m p u b l i k m e m p e n g a r u h i k e b e r l a k u a n h u k u m p e r d a t a . 

D e n g a n k a t a I a i n , k e b e r l a k u a n h u k u m p u b l i k l e b i h d i u t a m a k a n d a r i 

p a d a k e b e r l a k u a n h u k u m p e r d a t a . B a g a i m a n a p u n p i h a k - p i h a k d a l a m 

p e r j a n j i a n p e n g a n g k u t a n m e m a k s a k a n k e b e r a n g k a t a n k a p a l s e b a g a i 

p e l a k s a n a a n p e r j a n j i a n , a p a b i l a s y a h b a n d a r t i d a k m e m b e r i i z i n b e r l a y a r , 

p e r j a n j i a n p e n g a n g k u t a n l a u t t i d a k d a p a t d i l a k s a n a k a n . 
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W a l a u p u n p e n g i r i m t i d a k w a j i b m e m b a y a r b i a y a p e n g a n g k u t a n l e b i h 

d a h u l u , k e b i a s a a n y a n g d i i k u t i a d a l a h b a h w a s e t e l a h b a r a n g d i m u a t d a l a m 

k a p a l , p e n g i r i m h a r u s m e m b a y a r b i a y a p e n g a n g k u t a n k e p a d a p e n g a n g k u t . 

D e n g a n d i i k u t i n y a k e b i a s a a n i n i , m a k a d a l a m p e n g a n g k u t a n b a r a n g d a n 

p e n g a n g k u t a n p e n u m p a n g b i a y a p e n g a n g k u t a n d i b a y a r l e b i h d a h u l u , s e b e l u m 

k e b e r a n g k a t a n k a p a l . J i k a p e m b a y a r a n i t u d i l a k u k a n s e b e l u m n y a , i t u d i a n g g a p 

s e b a g a i p e r s e k o t b i a y a p e n g a n g k u t a n y a n g h a r u s d i p e r h i t u n g k a n s e t e l a h 

m u a t a n b a r a n g d i t e r i m a o l e h p e n e r i m a d i t e m p a t t u j u a n . T e t a p i p e n g a n g k u t 

t i d a k m e m p u n y a i h a k r e t e n s i a t a s m u a t a n b a r a n g , j i k a i a t i d a k m e m p e r o l e h 

p e m b a y a r a n b i a y a p e n g a n g k u t a n d a r i p e n e r i m a ( P a s a l 4 9 3 K U H D ) . ' * * 

Kitab Undang-undang Hukum Dagang, Pasal 493. 



BAB IV 

PENUTUP 

A. Kesimpulan 

S e t e l a h p e n u l i s u r a i k a n d a l a m b a b - b a b s e b e l u m n y a m e n g e n a i 

p e l a k s a n a a n p e r j a n j i a n p e n g a n g k u t a n b a r a n g l e w a t l a u t , m a k a p e n u l i s d a p a t 

m e n g e m u k a k a n b e b e r a p a k e s i m p u l a n s e b a g a i b e r i k u t : 

1 . P e r j a n j i a n p e n g a n g k u t a n b a r a n g m e l a l u i k a p a l l a u t p a d a P T . P a n M a r i t i m 

W i r a P a w i t r a P a l e m b a n g d a l a m p e l a k s a n a a n p e r j a n j i a n s e b a g i a n 

d i t e n t u k a n d a l a m u n d a n g - u n d a n g d a n s e b a g i a n l a g i b e r d a s a r k a n 

k e b i a s a a n . B u k t i p e r j a n j i a n p e n g a n g k u t a n b a r a n g b e r u p a s u r a t t a n d a 

t e r i m a (mate's recipt), s u r a t t e r s e b u t a d a l a h s u a t u k e h a r u s a n , t e t a p i 

p e n e r b i t a n k o n o s e m e n b u k a n s u a t u k e h a r u s a n . D a l a m p e r j a n j i a n 

p e n g a n g k u t a n t a u t p e r j a n j i a n b e r a k h i r s e j a k m u a t a n b a r a n g d i s e r a h k a n 

k e p a d a p e n e r i m a d i d e r m a g a p e l a b u h a n t u j u a n . 

2 . S a a t k e d a t a n g a n k a p a l d a n k e b e r a n g k a t a n k a p a l k e p e l a b u h a n j u g a 

d i a d a k a n p e n c a t a t a n . 

K e d a t a n g a n k a p a l d i l a k u k a n a n t a r a owner ( p e m i l i k k a p a l ) , l a l u a g e n 

m e l a k u k a n m e l a k u k a n corespodency d e n g a n owner, owner m e m b e r i k a n 

i n f o r m a s i m e n g e n a i d a t a - d a t a l e n g k a p k a p a l , l a l u a g e n b e k e r j a s a m a 

d e n g a n p e m i l i k k a p a l , s e t e l a h k a p a l s u d a h b e r s a n d a r , a g e n d a n shipper 

m e n e n t u k a n w a k t u b o n g k a r m u a t . 

S e d a n g k a n k e b e r a n g k a t a n k a p a l d i l a k u k a n s e t e l a h m e l a p o r k a n h a s i l 

m u a t a n k e owner, a g e n l a l u m e l a p o r k a n k e s y a h b ^ j i d a r u n t u k 
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• s e t e l a h k a p a l s u d a h be r sanda r , a g e n d a n shipper m e n e n t u k a n 

w a k t u b o n g k a r m u a t . 

b . T a h a p - t a h a p k e b e r a n g k a t a n k a p a l a d a l a h : 

• d i l a k u k a n s e t e l a h m e l a p o r k a n h a s i l m u a t a n k e owner 

• a g e n l a l u m e l a p o r k a n k e s y a h b a n d a r u n t u k k e b e r a n g k a t a n k a p a l 

m e n u j u k e p e l a b u h a n t u j u a n 

• saat k a p a l s u d a h b e r a n g k a t , a g e n l a l u m e l a p o r k a n j a d w a l 

k e b e r a n g k a t a n k a p a l k e p a d a owner 

B. Saran 

S e h u b u n g a n d e n g a n a p a y a n g d i s i m p u l k a n d i a t a s , se r t a h a s i l p e n e l i t i a n 

d i l a p a n g a n , m a k a p e n u l i s m e n y a r a n k a n h a l - h a l s ebaga i b e r i k u t : 

1 . D a l a m p e r j a n j i a n p e n g a n g k u t a n b a r a n g m a s i h a d a h a m b a t a n - h a m b a t a n 

y a n g b e r k i s a r p a d a m a s a l a h t i d a k d i s i p i l i n w a k t u , t i d a k d i s i p l i n m u a t a n , 

t i d a k d i s i p l i n p u n g u t a n . H a l t e r s e b u t t i d a k a k a n t e r j a d i a p a b i l a p i h a k - p i h a k 

t e r s e b u t m e m p u n y a i m o r a l y a n g b a i k d a n rasa t a n g g u n g j a w a b t i n g g i . 

2 . S e b a i k n y a b e r a n t a s p u n g l i d a l a m p e n g a n g k u t a n d a n p e r g u d a n g a n a t a u 

t i t i p a n c o n t a i n e r d i g a l a n g a n k a p a l . 
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A. Buku-Buku 

M a r i a m D a r u s B a d r u l z a m a n , 1 9 9 4 , Aneka Hukum Bisnis, P e n e r b i t A l u m n i , 

B a n d u n g . 

, 2 0 0 1 , Kompilasi Hukum Perikatan: Dalam Rangka Menyambut 

Masa Purna bakti Usia 70 Tahun, P e n e r b i t P T C i t r a A d i t y a B a k t i , 

B a n d u n g , 

M u h a m m a d A b d u l k a d i r , 2 0 0 8 , Hukum Pengangkutan Niaga, P e n e r b i t P T 

C i t r a A d i t y a B a k t i , B a n d u n g . 

M o t i k , C h a n d r a d a n H u s s e y n U m a r , 1 9 9 2 , Peraturan Angkutan Laut (dalam 

Deregulasi), P e n e r b i t D i a n R a k y a t . 
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R a i W i d j a y a I . G , 2 0 0 3 , Merancang Suatu Kontrak; Contrak Drafting Teori 

dan Praktek, E d i s i R e v i s i , P e n e r b i t K e s a i n t B l a n c , J a k a r t a . 

S u b e k t i R ( a ) , 2 0 0 3 , Pokok-pokok Hukum Dagang, C e t a k a n X X X I , P e n e r b i t 

P T I n t e r m a s a , J a k a r t a . 

S u d j a t m i k o F . D . C , 1 9 8 5 , Pokok-pokok Pelayanan Niaga, C e t a k a n 1 , P e n e r b i t 

C . V . A K a d e m i k P r e s s i n d o , J a k a r t a . 

S o e k a r d o n o R , 1 9 8 1 , Hukum Dagang Indonesia, P e n e r b i t R a j a w a l i , B a n d u n g . 

W a r t i n i S o e g e n g , 1 9 8 9 , Pendapatan Kapal Indonesia, P e n e r b i t E r e s c o , 

B a n d u n g . 

B. Peraturan Perundang-undangan 

K i t a b U n d a n g - u n d a n g H u k u m P e r d a t a ( B u r g e r l i j k W e t b o e k ) . 

K i t a b U n d a n g - u n d a n g H u k u m D a g a n g . 

P e n j e l a s a n U n d a n g - u n d a n g R e p u b l i k I n d o n e s i a , 1 9 9 2 , P e n e r b i t I k a t a n 

N a k h o d a N i a g a I n d o n e s i a , J a k a r t a . 



FORMULIR PENGAJUAN JUDUL SKRIPSI 
BAGIAN HUKUM PERDATA/BISNIS 

K e p a d a Y l h . P a l e m b a n g , O k t o b e r 2 0 1 1 
K e t u a B a g i a n H u k u m P e r d a t a 
d i -
F a k u l t a s H u k u m U M P 

H a l : P E N G A J U A N J U D U L S K R I P S I 

A s s a l a m m u ' a l a i k u m W r . W b 
Y a n g b e r t a n d a t a n g a n d i b a w a h i n i : 
N a m a : N A D Y A P R A T I W I 
N o . I n d u k M a h a s i s w a : 5 0 2 0 0 8 1 5 3 
S e m e s t e r : V I I ( T u j u h ) 
P r o g r a m K e k h u s u s s a n : H u k u m P e r d a t a 

D e n g a n i n i m e n g a j u k a n J u d u l S k r i p s i s e b a g a i b e r i k u t : 

ANALISA HUKUM DAN TANGGUNG JAWAB DALAM PERJANJIAN 
PENGANGKUTAN BARANG L E W A T L A U T M E L A L U I PT. PAN MARITIM WIRA 
PAWITRA 

P e r m a s a l a h a n : 
1 . B a g a i m a n a p e n g a t u r a n p e r j a n j i a n p e n g a n g k u t a n b a r a n g m e l a l u i l a u t m e n u r u t p e r a t u r a n 

p e r u n d a n g - u n d a n g a n ? 
2 . B a g a i m a n a t a h a p - t a h a p d a l a m k e p e n g u r u s a n m u l a i d a r i k e d a t a n g a n s a m p a i d e n g a n 

k e b e r a n g k a t a n k a p a l ? 

D e m i k i a n l a h P e r m o h o n a n i n i d i b u a t d a n a t a s p e r h a t i a i m y a d i u c a p k a n t e r i m a k a s i h . 

W a s s a l a m m u ' a l a i k u m W r . W b 

M e n g e t a h u i , 
S e k r e t a r i s B a g i a n H u k u m P e r d a t a P e m o h o n 

MONA WULANDARI, SR., MH Nadya Pratiwi 



UNIVERSITAS MUHAMMADIYAH PALEMBANG 
FAKULTAS HUKUM 

REKOMENDASI DAN PEMBIMBING SKRIPSI 

N a m a 
N I M 
P r o g r a m S t u d i 
P r o g r a m K e k h u s u s a n 
J u d u l 

N A D Y A P R A T I W I 
5 0 2 0 0 8 1 5 3 
l l m u H u k u m 
H u k u m P e r d a t a 
ANALISA HUKUM DAN TANGGUNG JAWAB DALAM 
PERJANJIAN PENGANGKUTAN BARANG L E W A T L A U T 
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