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BAB I 

PENDAHULUAN 

A. Latar Belakang 

T a n a h m e r u p a k a n k e b u t u h a n h i d u p m a n u s i a y a n g s a n g a t 

m e n d a s a r . M a n u s i a h i d u p s e r t a m e l a k u k a n a k t i v i t a s d i a t a s t a n a h 

s e h i n g g a s e t i a p s a a t m a n u s i a s e l a l u b e r h u b u n g a n d e n g a n t a n a h d a p a t 

d i k a t a k a n h a m p i r s e m u a k e g i a t a n h i d u p m a n u s i a b a i k s e c a r a l a n g s u n g 

m a u p u n t i d a k l a n g s u n g s e l a l u m e m e r l u k a n t a n a h . P a d a saa t m a n u s i a 

m e n i n g g a l d u n i a m a s i h m e m e r l u k a n t a n a h u n t u k p e n g u b u r a n n y a . 

B e g i t u p e n t i n g n y a t a n a h b a g i k e h i d u p a n m a n u s i a , m a k a s e t i a p o r a n g 

a k a n s e l a l u b e r u s a h a m e m i l i k i d a n m e n g u a s a i n y a . D e n g a n a d a n y a h a l 

t e r s e b u t m a k a d a p a t m e n i m b u l k a n s u a t u s e n g k e t a t a n a h d i d a l a m 

m a s v a r a k a t . 

T a n a h m e m p u n y a i p e r a n a n yang b ^ s a r d a l a m d i n a m i k a 

p e m b a n g u n a n , m a k a d i d a l a m U n d a n g - U n d a n g D a s a r 1 9 4 5 p a s a l 3 3 

a y a t 3 d i s e b u t k a n b a h w a B u m i d a n a i r d a n k e k a \ a a n a l a m y a n g 

t e r k a n d u n g d i d a l a m n y a d i k u a s a i o l e h n e g a r a d a n d i p e r g u n a k a n u n t u k 

s e b e s a r - b e s a r k c m a k m u r a n r a k y a t . K e t e n t u a n m e n g e p a j ( a n a h j u g q 

d a p a t k i t a l i h a t d a l a m U n d a n g - U i i d a n g R e p u b l i k I n d o n e s i a N o h i o r 5 

1 



2 

T a h u n 1 9 6 0 t e n t a n g P e r a t u r a n D a s a r P o k o k - P o k o k A g r a r i a a t a u y a n g 

b i a s a k i t a s e b u t d e n g a n U U P A . 

K e b u t u h a n t a n a h t i d a k h a n y a d i k e n a l p a d a m a s a s e k a r a n g 

t e t a p i s e j a k m a n u s i a d i c i p t a k a n o l e h A l l a h S W T . d a n d i t e m p a t k a n d i 

b u m i i n i . D e n g a n d e m i k i a n , t a n a h m e r u p a k a n s a r a n a d a n k e b u t u h a n 

y a n g a m a t p e n t i n g b a g i k e h i d u p a n m a n u s i a . T a n a h t i d a k l a g i s e k a d a r 

d i p a n d a n g s e b a g a i m a s a l a h a g r a r i a s e m a t a y a n g s e l a m a i n i d i 

i d e n t i k k a n s e b a g a i p e r t a n i a n b e l a k a , m e l a i n k a n t e l a h b e r k e m b a n g b a i k 

m a n f a a t m a u p u n k e g u n a a n n y a . K a s u s - k a s u s m e n y a n g k u t s e n g k e t a 

d i b i d a n g p e r t a n a h a n d a p a t d i k a t a k a n t i d a k p e m a h s u r u t , b a h k a n 

m e m p u n y a i k e c e n d r u n g a n u n t u k m e n i n g k a t d i d a l a m k o m p l e k s i t a s 

p e r m a s a l a h a n n y a m a u p u n k u a n t i t a s n y a s e i r i n g d i n a m i k a d i b i d a n g 

e k o n o m i , s o s i a l , d a n p o l i t i k . 

- S e n g k e t a h u k u m a t a s t a n a h t i d a k d a p a t d i l e p a s k a n k a i t a n n y a 

d e n g a n k o n s e p N e g a r a K e s a t n a n R e p u b l i k I n d o n e s i a y a i t u N e g a r a 

h u k u m y a n g b e r o r i e n t a s i k e p a d a k e s e j a h t e r a a n u m u m s e b a g a i m a n a 

y a n g t e r s u r a t d i d a l a m U n d a n g - u n d a n g D a s a r R e p u b l i k I n d o n e s i a T a h u n 

1 9 4 5 . 

W a r g a m a s y a r a k a t i n g i n s e l a l u m e m p e r t a h a n k a n h a k -

h a k n y a , s e d a n g k a n p e i i i C i i n t a h j u g a h a r u s m e n j a l a n k a n k e p e n t i n g a n 

t e r s e l e n g g a r a n y a k e s e j a h t e r a a n u m u m b a g i s e l u r u h w a r g a m a s y a r a k a t . 
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A g a r t a t a k e h i d u p a n m a s y a r a k a t d a p a t b e r l a n g s u n g s e c a r a h a r m o n i s , 

d i p e r l u k a n s u a t u p e r l i n d u n g a n t e r h a d a p p e n y e l e n g g a r a a n k e p e n t i n g a n 

m a s y a r a k a t . H a l i n i d a p a t t e r w u j u d a p a b i l a t e r d a p a t s u a t u p e d o m a n , 

k a i d a h a t a u p u n p a t o k a n y a n g d i p a t u h i o l e h m a s y a r a k a t . 

G a n g g u a n t e r h a d a p k e p e n t i n g a n a t a u k o n f l i k h a r u s l a h 

d i c e g a h a t a u t i d a k d i b i a r k a n b e r l a n g s u n g t e r u s - m e n e r u s k a r e n a a k a n 

m e n g g a n g g u k e s e i m b a n g a n t a t a n a n m a s y a r a k a t . M a n u s i a a k a n s e l a l u 

b e r u s a h a a g a r t a t a n a n m a s y a r a k a t d a l a m k e a d a a n y a n g s e i m b a n g , 

k a r e n a k e a d a a n y a n g s e i m b a n g d a p a t m e n c i p t a k a n s u a s a n a t e r t i b , 

d a m a i , a m a n y a n g m e r u p a k a n j a m i n a n k e l a n g s u n g a n h i d u p n y a . 

T i m b u l n y a s e n g k e t a h u k u m y a n g b e r m u l a d a r i p e n g a d u a n 

s e s u a t u p i h a k ( o r a n g / b a d a n ) y a n g b e r i s i k e b e r a t a n - k e b e i a t a n d a n 

t u n t u t a n h a k a t a s t a n a h , b a i k t e r h a d a p s t a t u s t a n a h , p r i o r i t a s , m a u p u n 

k e p e m i l i k a n n y a d e n g a n h a r a p a n d a p a t m e m p e r o l e h p e n y e l e s a i a n s e c a r a 

a d m i n i s t r a s i s e s u a i d e n g a n k e t e n t u a n y a n g b e r l a k u . 

M e n u r u t U r i p S a n t o s o y a n g d i m a k s u d d e n g a n h a k a t a s t a n a h 
a d a l a h h a k y a n g m e m b e r i w e w e n a n g k e p a d a p e m e g a n g h a k n y a u n t u k 
m e m p e r g u n a k a n a t a u m e n g a m b i ! m a n f a a t d a r i t a n a h y a n g d i m i l i k i n y a . 
P e r k a t a a n ' ^ m e m p e r g u n a k a n " m c n g a n d u n g p e n g e r t i a n b a h w a h a k a tas 
t a n a h i t u d a p a t d i p e r g u n a k a n u n t u k k e p e n t i n g a n m c n d i r i k a n b a n g u n a n . 
S e d a n g k a n p e r k a t a a n " m e n g a m b i l m a n f a a t " m e n g a n d u n g p e n g e r t i a n 
b a h w a h a k a t a s t a n a h i t u d i p e r g u n a k a n u n t u k k e p e n t i n g a n b u k a n 
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m e n d i r i k a n b a n g u n a n , m i s a l n y a p e r t a n i a n , p e r i k a n a n , p e r t e m a k a n , 
p e r k e b u n a n . ' 

U n t u k m e n d a p a t k a n j a m i n a n k e p a s t i a n h u k u m atas b i d a n g 

t a n a h , m e m e r l u k a n o e r a n g k a t h u k u m y a n g t e r t u l i s , l e n g k a p , j e l a s d a n 

d i l a k s a n a k a n s e c a r a k o n s i s t e n s e s u a i d e n g a n j i w a d a n i s i k e t e n t u a n -

k e t e n t u a n y a n g b e r l a k u . B e r d a s a r k a n d a r i p e n j e l a s a n d i a t a s dapa t 

d i k a t a k a n b a h w a t a n a h m e r u p a k a n h a l u t a m a d a l a m k e h i d u p a n 

m a n u s i a , h a l i n i a k a n m e m i c u t e r j a d i n y a p e r e b u t a n t a n a h a t a u l a h a n 

d a l a m m e m e n u h i k e b u t u h a n h i d u p b a i k i n d i v i d u m a u p u n b e r k e l o m p o k . 

D a l a m p a s a l 19 U U P A p e n d a f t a r a n t a n a h b e r t u j u a n u n t u k 

rnenjamin k e p a s t i a n h u k u m o l e h p e m e r i n t a h d i a d a k a n p e n d a f t a r a n 

t a n a h d i s e l u r u h w i l a y a h R e p u b l i k I n d o n e s i a m e n u r u t k e t c n t u a n -

k e t e n t u a n y a n g d i a t u r d e n g a n P e r a t u r a n P e m e r i n t a h . 

P e n g a d u a n - p e n g a d u a n m a s a l a h p e r t a n a h a n p a d a d a s a m y a 

m e m p a k a n s u a t u f e n o m e n a y a n g m e m p e r s o a l k a n k e b e n a r a n s u a t u 

h u k u m y a n g b e r k a i t a n d e n g a n p e r t a n a h a n . H a l i n i dapa t b e r u p a p r o d u k -

p r o d u k p e r t a n a h a n t e r s e b u t , riwayat p e r o l e h a n t a n a l i , p e n g u a s a a n , 

p e m i i i k a n , p e n g g u n a a n d a n p e m a n f a a t a n t a n a h , p e m b e b a s a n t a n a h d a n 

s e b a g a i n y a . P e n d e k k a t a , h a m p i r s e i n u a a s p e k p e r t a n a h a n dapa t 

hl'rip santoso,2012. Hukurv A g r a r i a Kajian Komprehensip. j ^ ^ ^ ' - prenada media, 
hlm.84 
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m e n c u a t m e n j a d i s u m b e r s e n g k e t a p e r t a n a h a n , s e p e r t i h a l n y a k c l i r u 

a k a n b a t a s - b a t a s t a n a h m a u p u n k e l i r u a k a n p e m b e r i a n w a r i s a n . 

S e b a g a i m a n a t e l a h d i k e m u k a k a n d i a t a s b a h w a s e m u a 

p e r m a s a l a h a n m e m e r l u k a n p e n y e l e s a i a n y a n g t u n t a s . A p a b i l a 

p e r m a s a l a h a n n y a d i b i d a n g p e r t a n a h a n k a r e n a k e b e r a d a ^ n y a , t a n a h 

m e m p u n y a i h u b u n g a n y a n g s a n g a t e a r a t d e n g a n h i d u p d a n k e h i d u p a n 

m a n u s i a , b e r m a c a r n - m a c a m u p a y a d a p a t d i t e m p u h u n t u k 

m e n y e l e s a i k a n m a s a l a h p e r t a n a h a n t e r s e b u t . S a l a h s a t u n y a a d a l a h 

u p a y a p e n y e l e s a i a n s e n g k e t a a l t e m a t i f a t a u m e d i a s i / p e r u n d i n g a n . 

M e n u r u t M a r i a T i p o l o g i k a s u s - k a s u s d i b i d a n g p e r t a n a h a n s e c a r a 
g a r i s b e s a r d a p a t d i p i l a h m e n j a d i l i m a k e l o m p o k , y a k n i : 
1 . K a s u s - k a s u s b e r k e n a a n d e n g a n p e n g g a r a p a n r a k y a t a t a s t a n a h - t a n a h 

p e r k e b u n a n , k e h u t a n a n d a n I a i n - l a i n ; 
2. K a s u s - k a s u s b e r k e n a a n d e n g a n p e l a n g g a r a n p e r a t u r a n 
3- K a s u s - k a s u s b e r k e n a a n d e n g a n a k s e s - a k s e s p e n y e d i a a n t a n a h u n t u k 

p e m b a n g u n a n 
4 . S e n g k e t a p e r d a t a b e r k e n a a n d e n g a n m a s a l a h t a n a h 

5 . S e n g k e t a b e r k e n a a n d e n g a n t a n a h u l a y a t . ^ 

B e r d a s a r k a n u r a i a n t e r s e b u t d i a t a s , m a k a p e n u H s t e r t a r i k 

u n t u k m e n g k a j i d a n m e l a k u k a n p e n e l i t i a n a t a s p e n y e l e s a i a n s e n g k e t a 

t a n a h d i k a n t o r p e r t a n a h a n y a n g b e r j u d u l : UPAYA DAN FAKTOR 

HAMBATAN PENYELESAiAN S E N G K E T A TANAH ANTARA 

MASYARAKAT DENGAN PT.GUTHRIE PICONINA 

^ ) M a r i a S . W . S u m a r d j o n o . d k k . 2 0 0 8 . Mediasi Sengketa Tanah (Polensi 
Penerapan Altematif Penyelesaian Sengketu (ADR) Di Bidang Pertanahan. 
J a k a r t a : K o m p a s , h l m . 2 
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INDONESIA (GPI) O L E H KANTOR PERTANAHAN KOTA 

S E K A Y U 

B. Permasalahan 

A d a p u n y a n g m e n j a d i p e r m a s a l a h a n d a l a m s k r i p s i i n i a d a l a h 

s e b a g a i b e r i k u t : 

1 . B a g a i m a n a k a h u p a y a p e n y e l e s a i a n s e n g k e t a t a n a h a n t a r a 

m a s y a r a k a t d e n g a n P T . G U T H R I E P I C O N I N A I N D O N E S I A 

( G P I ) o l e h k a n t o r p e r t a n a h a n k o t a s e k a y u ? 

2. F a k t o r a p a s a j a y a n g m e n j a d i h a m b a t a n p e n y e l e s a i a n s e n g k e t a 

t a n a h a n t a r a m a s y a r a k a t d e n g a n P T . G U T H R J E P I C O N I N A 

I N D O N E S I A ( G P ! ) o l e h k a n t o r p e r t a n a h a n k o t a s e k a y u ? 

C. Ruang Lingkup dan Tujuan Penelitian 

U n t u k m e m p e r o l e h p e m b a h a s a n y a n g s i s t c m a t i s , s e h i n g g a 

s e j a l a n d e n g a n p e r m a s a l a h a n y a n g d i b a h a s , m a k a y a n g m e n j a d i t i t i k 

b e r a t p e m b a h a s a n d a l a m s k r i p s i i n i y a n g b e r s a n g k u t a n d e n g a n u p a y a 

d a n f a k t o r h a m b a t a n p e n y e l e s a i a n s e n g k e t a t a n a h a n t a r a m a s y a r a k a t 

d e n g a n p e m e r i n t a h d a e r a h o l e h k a n t o r p e r t a n a h a n k o t a s e k a y u . 
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T u j u a n p e n e l i t i a n a d a l a h u n t u k m e n g e t a h u i d a n m e n d a p a t k a n 

p e n g e t a h u a n y a n g j e l a s t e n t a n g : 

1, U p a y a p e n y e l e s a i a n s e n g k e t a t a n a h a n t a r a m a s y a r a k a t d e n g a n 

PT. G U T H R I E P I C O N I N A I N D O N E S I A ( G P I ) o l e h k a n t o r 

p e r t a n a h a n k o t a s e k a y u 

2. F a k t o r h a m b a t a n p e n y e l e s a i a n s e n g k e t a t a n a h a n t a r a m a s y a r a k a t 

d e n g a n P T . G U T H R I E P I C O N I N A I N D O N E S I A ( G P I ) o l e h 

k a n t o r p e r t a n a h a n k o t a s e k a y u 

D. Metode Penelitian 

M e t o d e p e n e l i t i a n ) ' a n g d i g u n a k a n d a l a m p e n u l i s a n s k r i p s i i n i 

y a i t u p e n e l i t a i n h u k u m s o s i o l o g i s d a n p e n e l i t i a n i n i b e r s i f a t d e s k r i p t i f 

d a n t i d a k b e r m a k s u d u n t u k m e n g u j i h i p o t e s a . 

T e k n i k p e n g u m p u l a n d a t a d i l a k u k a n m e l e l u i : 

1 . P e n e l i t i a n k e p u s t a k a a n (library research) d a l a m u s a h a m e n d a p a t k a n d a t a 

s e k u n d e r d e n g a n c a r a m e n y u s u n k e r a n g k a t e o r i t i s d a n k o n s e p s i o n a l 

d a n g a n c a r a m e n g u j i b a h a n - b a h a n h u k u m s e p e r t i : 

a. b a h a n h u k u m s e k u n d e r , y a i t u b a h a n h u k u m y a n g d i d a p a t d a r i 

t p o r i - t e o r i , p e n d a p a t p a r a a h l i d a n s e b a g a i n y a y a n g a d a 

r e l e v a n s i n y a . 
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b . b a h a n h u k u m p r i m e r , y a i t u b a h a n h u k u m y a n g d i d a p a t d a r i 

p e r a t u r a n p e r u n d a n g - u n d a n g a n y a n g r e l e v a n . 

2. P e n e l i t i a n l a p a n g a n (field research) d a l a m r a n g k a m e n d a p a t k a n d a t a 

p r i m e r s e c a r a l a n g s u n g d a l a m r a n g k a m e n d a p a t k a n d a t a p r i m e r d e n g a n 

c a r a m e n d a t a n g i k a n t o r p e r t a n a h a n d a n m e w a w a n c a r a i p i h a k p i h a k 

t e r k a i t d i k a n t o r p e r t a n a h a n s e r t a m e l a k u k a n p e n e l i t i a n b a i k 

p e n g u m p u l a n d a t a / a d m i n i s t r a t i f m a u p u n h a s i l p e n e l i t i a n f i s i k 

d i l a p a n g a n d e n g a n c a r a p e n g o l a h a n d a t a 

T e k n i k p e n g o l a h a n d a t a d a p a t d i l a k u k a n d e n g a n m e n e r a p k a n 

m e t o d e a n a l i s i s i s i ( content analisys ) t e r h a d a p d a t a h a s i l p e n e l i t i a n 

u n t u k s e l a n j u t n y a d i k o n s t r u k s i k a n k e d a l a m s u a t u k e s i m p u l a n . 

E . Sisteniatika Penulisan 

S i s t e m a t i k a p e n u l i s a n s k r i p s i i n i d i b a g i m e n j a d i 4 b a b , s e b a g a i b e r i k u t : 

B a b I : P e n d a h u l u a n , P a d a b a b i n i t e r d i r i a t a s l a t a r b e l a k a n g , 

p e r m a s a l a h a n , r u a n g l i n g k u p d a n t u j u a n p e n e l i t i a n , m e t o d e 

p e n e l i t i a n d a n s i s t e m a t i k a p e n u l i s a n . 

B a b n : T i n j a u a n p u s t a k a , P a d a b a b i n i d i u r a i k a n s e k i l a s 

m e n g e n a i p e n g e r t i a n t a n a h d a n s e n g k e t a t a n a h , m a c a m -

m a c a m h a k a t a s t a n a h , b e n t u k h a k a t a s t a n a h d a n w e w e n a n g 
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y a n g d i m i l i k i p e m e g a n g h a k a t a s t a n a h , a l t e m a t i f 

p e n y e l e s a i a n s e n g k e t a . 

B a b I I I : P e m b a h a s a n , P a d a b a b i n i m e n g u r a i k a n m e n g e n a i u p a y a 

p e n y e l e s a i a n s e n g k e t a t a n a h a n t a r a m a s y a r a k a t d e n g a n 

P T . G U T H R I E P I C O N I N A I N D O N E S I A ( G P I ) o l e h k a n t o r 

p e r t a n a h a n k o t a s e k a y u d a n f a k t o r y a n g m e n j a d i h a m b a t a n 

p e n y e l e s a i a n s e n g k e t a t a n a h a n t a r a m a s y a r a k a t d e n g a n 

P T . G U T H R I E P I C O N I N A I N D O N E S I A ( G P I ) o l e h k a n t o r 

p e r t a n a h a n k o t a s e k a y u . 

B a b I V : P E N T J T U P , P a d a b a b p e n u t u p i n i b e r i s i k a n t e n t a n g 

k e s i m p u l a n d a n s a r a n 



BAB 11 

TINJAUAN PUSTAKA 

A. Pengertian Tanah dan Sengketa Tanah 

N e g a r a K a s a t u a n R e p u b l i k I n d o n e s i a t e l a h m e n e t a p k a n 

k e b i j a k s a n a a n y a n g s a n g a t m a n t a p t e r h a d a p p e n g u a s a a n t a n a h . H a l i n i 

s e c a r a t e g a s d i t u a n g k a n d a l a m p a s a l 3 3 U U D 1 9 4 5 y a n g s a n g a t 

b e r h u b u n g a n d e n g a n m a s a l a h p e r t a n a h a n . 

P e n g e r t i a n a g r a r i a d a l a m a r t i s c m p i t h a n y a b e r w u j u d h a k a t a s t a n a h 

p e r t a n i a n s a j a s e d a n g k a n p e n g e r t i a n a g r a r i a d a l a m a r t i l u a s y a i t u m e n c a k u p 

b u m i , a i r , r u a n g a n g k a s a d a n k e k a y a a n y a n g t e r k a n d u n g d i d a l a m n y a . ^ 

A w a l i s t i l a h T A N A H y a n g a d a p a d a U U P A ( U n d a n g ~ U n d a n g N o . 5 

T a h u n 1 9 6 0 t e n t a n g P e r a t u r a n D a s a r P o k o k - P o k o k A g r a r i a y a n g b i a s a n y a 

d i s e b u t U n d a n g - U n d a n g P o k o k a g r a r i a a t a i i U U P A ) s a m a d e n g a n 

P E R M U K A A N B U M ! a t a u sama a r t i n y a d e n g a n t a n a h y a n g d i m a k s u d 

d a l a m l a g u k e b a n g s a a n I n d o n e s i a R a y a y a i t u " t a n a h a i r k u " b u k a n " l a h a n 

a i r k u " . D a n s e k a r a n g t e l a h b e r k e m b a n g b e r b a g a i i s t i l a h y a n g m e n c o b a 

m e m b e d a k a n t a n a h d a n l a h a n , k a t a n y a h a n y a k a r e n a i n g i n 

m e n g i n d o n e s i a k a n i s t i l a h a s i n g a n t a r a " L a n d ( ^ l a h a n ) " d a n " S o i l ( ^ a n a h ) " 

a t a u a d a u d a n g d i b a l i k r e b u t a n k e w e n a n g a n s e b a g a i m a n a t a n a h a d a l a h 

) P a r l i n d u n g a n . \99\.komentar atas ttndang-imdangpokok agraria, b a n d u n g : 
m a n d a r m a j u , h l m . 3 6 

10 
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s u b s i s t e m d a r i r u a n g b e r d a s a r k a n a p a y a n g d i d e f i n i s i k a n m e n u r u t U n d a n g -

U n d a n g P e n a t a a n R u a n g . 

P e n g e m b a n g a n I s t i l a h t e r s e b u t a d a l a h h a s i l r e k a y a s a / 

p c n g c m b a n g a n h u k u m y a n g s a r a t d e n g a n d u p l i k a s i y a n g d a m p a k n y a 

d i r a s a k a n h i n g g a s aa t i n i y a i t u p e n g g u n a a n d a n p e m a n f a a t a n s u m b e r 

s u m b e r a g r a r i a b e l u m m a m p u m e n g a t a s i k e m i s k i n a n y a n g m e l a n d a 

I n d o n e s i a . P e n g e l o l a a n s u m b e r d a y a a g r a r i a t i d a k s i n e r g i s d a n 

k o m p h e r e n s i f ( d e m l k i a n p e n d a p a t p e m e n a n g h a d i a h n o b e l e k o n o m i t a h u n 

2006) s e h i n g g a p e n g e n t a s a n k e m i s k i n a n b e l u m . b e r h a s i l w a l a u s u d a h 

d i u p a y a k a n s e j a k t a h u n 1 9 7 6 . 

M e n u r u t R u s m a d i M u r a d , p e n g e r t i a n s e n g k e t a t a n a h a t a u d a p a t j u g a 
d i k a t a k a n s e b a g a i s e n g k e t a h a k a t a s t a n a h , y a i t u : l l m b u l n y a s e n g k e t a 
h u k u m y a n g b e r r a u i a d a r i p e n g a d u a n s e s u a t u p i h a k ( o r a n g a t a u b a d a n ) y a n g 
b e r i s i k c b e r a t a n - k e b e r a t a n d a n t u n t u t a n h a k a t a s t a n a h , b a i k t e r h a d a p s t a t u s 
t a n a h , p r i o r i t a s , m a u p u n k e p e m i l i k a n n y a d e n g a n h a r a p a n d a p a t 
m e m p e r o l e h p e n y e l e s a i a n s e c a r a a d m i n i s t r a s i s e s u a i d e n g a n k e t e n t u a n 
p e r a t u r ^ i y a n g b e r l a k u . ' ' 

B. Macam-Macam Hak Atas Tanah 

HAK-HAK ATAS TANAH MENURUT UUPA DAN PP. NO.40/1996 

1 . H a k P e n g u a s a a n A t a s T a n a h . 

2 . H a k - h a k A t a s T a n a h y a n g b e r s i f a t t e t a p ( p a s a l 1 6 U U P A ) 

- H a k M i l i k 

'')rusmadi murad.mandar maju 
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- H a k G u n a U s a h a 

- H a k G u n a B a n g u n a n 

- H a k P a k a i 

- H a k S e w a 

- H a k M e m b u k a T a n a h 

- H a k M e m u n g u t H a s i l H u t a n 

3 . H a k - h a k A t a s T a n a h y a n g b e r s i f a t s e m e n t a r a ( p a s a l 5 3 U U P A ) 

- H a k G a d a i 

- H a k U s a h a B a g i H a s i l 

- H a k M e n u m p a n g d a n H a k S e w a T a n a h P e r t a n i a n 

1 . H a k P e n g u a s a a n A t a s T a n a h 

H a k p e n g u a s a a n a t a s t a n a h b e r i s i s e r a n g k a i a n w e w e n a n g , k e w a j i b a n , 

d a n a t a u l a r a n g a n b a g i p e m e g a n g i i a k n y a u n t u k b e r b u a t s e s u a t u 

m e n g e n a i t a n a h y a n g d i h a k i n y a . S e s u a t u y a n g b o l e h , w a j i b a t a u 

d i l a r a n g u n t u k d i p e r b u a t , y a n g m e r u p a k a n i s i h a k p e n g u a s a a n i t u l a h 

y a n g m e n j a d i k r i t e r i a a t a u t o l a k u k u r p e m b e d a d i a n t a r a h a k - h a k 

p e n g u a s a a n a t a s t a n a h y a n g d i a t u r d a l a m H u k u m T a n a h . P e n g e r t i a n 

p e n g u a s a a n d a p a t d i p a k a i d a l a m a r t i f i s i k , j u g a d a l a m a r t i y u r i d i s . j u g a 

b e r a s p e k p r i v a t d a n p u b l i k . P e n g u a s a a a n d a l a m a r t i y u r i d i s a d a l a h 

p e n g u a s a a n y a n g d i l a n d a s i h a k , y a n g d i l i n d u n g i o l e h h u k u m d a n p a d a 

u m u m n y a m e m b e r i k e w e n a n g a n k e p a d a p e m e g a n g h a k u n t u k 
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rnenguasai seca ra fisik t a n a h y a n g d i h a k i , m i s a l n y a p e m i l i k t a n a h 

m e m p e r g u n a k a n a t a u m e n g a m b i l m a m f a a t d a r i t a n a l i y a n g d i h a k i , t i d a k 

d i s e r a h k a n k e p a d a p i h a k l a i n . A d a j u g a p e n g u a s a a n y u r i d i s , y a n g 

b i a r p u n m e m b e r i k a n k e w e n a n g a n u n t u k rnenguasai t a n a h y a n g d i h a k i 

s eca ra fisik, p a d a k e n y a t a a n y a p e n g u a s a a n fisiknya d i l a k u k a n o l e h 

p i h a k l a i n , m i s a l n y a s e s e o r a n g y a n g m e m i l i k i t a n a h t i d a k 

m e m p e r g u n a k a n t a n a h n y a s e n d i r i a k a n t e t a p i d i s e w a k a n k e p a d a p i h a k 

l a i n , d a l a m h a l i n i s eca ra y u r i d i s t a n a h t e r s e b u t d i m i l i k i o l e h p e m i l i k 

t a n a h a k a n t e t a p i s e c a r a f i s i k d i l a k u k a n o l e h p c n y e w a t a n a h . A d a j u g a 

p e n g u a s a a n secara y u r i d i s y a n g t i d a k m e m b e r i k e w e n a n g a n u n t u k 

m e n g u a s a i t a n a h y a n g b e r s a n g k u t a n secara fisik. 

H i e r a r k i h a k - h a k p e n g u a s a a n a tas t a n a h d a l a m U U P A d a n H u k u m 

T a n a h N a s i o n a l a d a l a h : 

I . H a k B a n g s a I n d o n e s i a a tas t a n a h . 

H a k B a n g s a I n d o n e s i a a tas t a n a h i n i m e r u p a k a n h a k p e n g u a s a a n 

a tas t a n a h y a n g t e r t i n g g i d a n m e l i p u t i s e m u a t a n a h y a n g a d a d a l a m 

w i l a y a h n e g a r a , y a n g m e r u p a k a n t a n a h b e r s a m a , b e r s i f a t a b a d i d a n 

m e n j a d i i n d u k b a g i h a k - h a k p e n g u a s a a n y a n g l a i n a tas t a n a l i d a l a m 

p a s a l 1 a y a t ( 1 ) ( 3 ) U U P A . ' 

2 . H a k M e n g u a s a i d a r i N e g a r a a tas t a n a h . 

H a k m e n g u a s a i d a r i n e g a r a a tas t a n a h b e r s u r n b e r p a d a H a k B a n g s a 

h Off,cit.Parlindungan.hlm.77 
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I n d o n e s i a atas t a n a h , y a n g h a k i k a t n y a m e r u p a k a n p e n u g a s a n 

p e l a k s a n a a n t u g a s k e w e n a g a n b a n g s a y a n g m e n g a n d u n g u n s u r h u k u m 

p u b l i k . T u g a s m e n g e l o l a s e l u r u h t a n a h b e r s a m a t i d a k m u n g k i n 

d i l a k s a n a k a n s e n d i r i o l e h s e l u r u h B a n g s a I n d o n e s i a , m a k a d a l a m 

p e n y e l e n g g a r a a n n y a , B a n g s a I n d o n e s i a s e b a g a i p e m e g a n g h a k d a n 

p e n g e m b a n a m a n a t t e r s e b u t , p a d a t i n g k a t a n t e r t i n g g i d i k u a s a k a n 

k e p a d a N e g a r a R e p u b l i k I n d o n e s i a s ebaga i o r g a n i s a s i k e k u a s a a n 

s e l u r u h r a k y a t ( l i h a t p a s a l 2 a y a t ( 1 ) U U P A ) . 

I s i w e v / e n a n g h a k m e n g u a s a i d a r i n e g a r a a tas t a n a h s e b a g a i m a n a 

d i m u a t d a l a m p a s a l 2 a y a t ( 2 ) U U P A , a d a l a h : 

a. M e n g a t u r d a n m e n y e l e n g g a r a k a n p e r u n t u k k a n , p e n g g u n a a n , p e r s e d i a a n , 
d a n p e m e l i h a r a a n t a n a h ( p a s a l 10 , 1 4 , 15 U U P A ) . 
b . M e n e n t u k a n d a n m e n g a t u r h u b u n g a n h u k u m a n t a r a o r a n g a t a u b a d a n 
h u k u m d e n g a n t a n a h ( p a s a l 7 , 1 6 , 1 7 , 5 3 U U P A ) . 
c. M e n e n t u k a n d a n m e n g a t u r h u b u n g a n - h u b u n g a n h u k u m a n t a r a o r a n g a t a u 
b a d a n h u k u m d a n p e r b u a t a n - p e r b u a t a n l i u k i i i n j ' a u g m e n g e n a i t a n a h 
( p a ^ a i J o P P n o . 2 4 / 1 9 9 7 ) ^ 

H a k m e n g u a s a i d a r i n e g a r a a d a l a h p e l i m p a h a n w e w e n a n g p u b l i k 

o i e h h a k b a n g s a . K o n s e k u e n s i n y a , k e w e n a n g a n t e r s e b u t h a n y a b e r s i f a t 

p u b l i k s e m a t a . T u j u a n h a k m e n g u a s a i d a r i n e g a r a a tas t a n a h , y a t i t u u n t u k 

m e n c a p a i s e b e s a r - b e s a m y a k e m a k m u r a n r a k y a t , d a l a m a r t i k e b a h a g i a a n , 

k e s e j a h t e r a a n , d a n k e m e r d e k a a n d a l a m m a s y a r a k a t d a n n e g a r a h u k u m 

I n d o n e s i a y a n g m e r d e k a , b e r d a u l a t , a d i l d a n m a k m u r . 

Ibid.hlm.79 

http://Ibid.hlm.79
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3 . H a k u l a y a t m a s y a r a k a t H u k u m a d a t . 

M e n u r u t p a s a l 1 P e r m e n A g g r a r i a / f C e p a l a B P N N o . 5 / 1 9 9 9 t e n t a n g 

P e d o m a n P e n y e l e s a i a n M a s a l a h H a k U l a y a t M a s y a r a k a t P l u k u m A d a t , y a n g 

d i m a k s u d d e n g a n h a k u l a y a t a d a l a h k e w e n a n g a n m e n u r u t a d a t y a n g 

d i p u n y a i o l e h m a s y a r a k a t h u k u m a d a t t e r t e n t u a t a s w i l a y a h t e r t e n t u y a n g 

m e r u p a k a n l i n g k u n g a n h i d u p p a r a w a r g a n y a u n t u k m e n g a m b i l m a m f a a t 

d a r i s u m b e r d a y a a l a m , t e r m a s u k t a n a h d a l a m w i l a y a h t e r s e b u t , b a g i 

k e l a n g s u n g a n h i d u p d a n k e h i d u p a n n y a , y a n g t i m b u l d a r i h u b u n g a n s e c a r a 

l a h i r i a h d a n b a t i n i a h s e c a r a t u r u n t e m u r u n d a n t i d a k t e r p u t u s a n t a r a 

m a s y a r a k a t h u k u m a d a t t e r t e n t u d e n g a n w i l a y a h y a n g b e r s a n g k u t a n . 

H a k u l a y a t m a s y a r a k a t h u k u m a d a t d i n y a t a k a n r n a s i h a d a a p a b i l a 

m e m e n u h i 3 u n s u r y a i t u : 

a . i v l a s i h a d a s u a t u k e l o m p o k o r a n g y a n g t e r i k a t o l e h t a t a n a n h u k u m 

a d a t n y a s e b a g a i w a r g a b e r s a m a s u a t u p e r s e k u t u a n h u k u m t e r t e n t u 

b. M a s i h a d a n y a w i l a y a h / t a n a h u l a y a t t e r t e n t u y a n g m e n j a d i l i n g k u n g a n 

h i d u p p a r a w a r g a p e r s e k u t u a n h u k u m t e r s e b u t . 

c . M a s i h a d a n y a t a t a n a m h u k u m a d a t m e n g e n a i p e n g u r u s a n , p e n g u a s a a n 

d a n p e n g g u n a a n t a n a l i u l a y a t y a n g b e r l a k u d a n d i t a a t i o l e h p a r a w a r g a 

p e r s e k u t u a n h u k u m t e r s e b u t . 

4 . H a k p e r s e o r a n g a n a t a s t a n a h 

H a k - h a k p e r s e o r a n g a n a t a s t a n a h a d a l a h h a k y a n g m e m b e r i 

w e w e n a n g k e p a d a p e m e g a n g h a k n y a ( p e r s e o r a n g a n , s e k e l o m p o k o r a n g 
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s e c a r a b e r s a m a - s a m a a t a u b a d a n h u k u m ) u n t u k m e m a k a i , d a l a m a r t i 

m e n g u a s a i , m e n g g u n a k a n , d a n a t a u m e n g a m b i l m a m f a a t d a r i b i d a n g t a n a h 

t e r t e n t u . 

a . H a k - h a k a t a s t a n a h . 

H a k a t a s t a n a h a d a l a h h a k y a n g m e m b e r i w e w e n a n g k e p a d a 

p e m e g a n g h a k n y a u n t u k m e n g g u n a k a n t a n a h a t a u m e n g a m b i l m a n f a a t d a r i 

t a n a h y a n g d i h a k i n y a ( p a s a l 1 6 d a n 5 3 U U P A J o . P P N o 4 0 / 1 9 9 6 t e n t a n g 

H G U , H G B d a n H a k P a k a i a t a s T a n a h ) . 

b . W a k a f t a n a h H a k M i l i k . 

W a k a f t a n a h h a k m i l i k a d a l a h h a k p e n g u a s a a n a t a s t a n a h b e k a s 

t a n a h h a k m i l i k , y a n g o l e h p e m i l i k n y a d i p i s a h k a n d a r i h a r t a k e k a y a a n n y a 

d a n m e l e m b a g a k a n n y a u n t u k s e l a m a - l a m a n y a g u n a k e p e n t i n g a n 

p e r i b a d a t a n a t a u k e p e r l u a n u m u m l a i n n y a s e s u a i d e n g a n a j a r a n i s l a m ( 

p a s a l 4 9 a y a t ( 3 ) U U P A J o . P P N o . 2 8 / 1 9 7 7 t e n t a n g P e r w a k a f a n T a n a h 

M i l i k J o . P e r m e n d a g r i N o . 6 / 1 9 7 7 t e n i a n g T a t a c a r a P e n d a f t a r a n T a n a h 

M e n g e n a i P e r w a k a f a n T a n a h M i l i k ) . 

c . H a k T a n g g u n g a n . 

H a k t a n g g u n g a n a d a l a h h a k j a m i n a n y a n g d i b e b a n k a n k e p a d a h a k 

a t a s t a n a h t e r m a s u k a t a u t i d a k t e r m a s u k b e n d a - b e n d a l a i n y a n g m e r u p a k a n 

s a t u k e s a t u a n d e n g a n t a n a h i t u , u n t u k p e l u n a s a n u t a n g t e r t e n t u , y a n g 

m e m b e r i k a n k e d u d u k a n y a n g d i u t a m a k a n k e p a d a k r e d i t o r t e r t e n t u t e r h a d a p 

k r e d i t o r - k r e d i t o r l a i n . H a k T a n g g u n g a n d a p a t d i b e b a n k a n k e p a d a H a k 
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M i l i k , H G U , H G B d a n H a k P a k a i a t a s T a n a h N e g a r a ( p a s a l 2 5 , 3 3 , 3 9 d a n 

5 1 U U P A J o . U U N o . 4 / 1 9 9 6 t e n t a n g H a k T a n g g u n g a n A t a s T a n a h B e s e r t a 

B e n d a - b e n d a y a n g b e r k a i t a n d e n g a n T a n a h ) . 

d . H a k M i l i k a t a s s a t u a n r u m a h s u s u n . 

H a k M i l i k A t a s S a t u a n T u m a h s u s u n y a i t u h a k a t a s t a n a h y a n g 

d i b e r i k a n k e p a d a s e k e l o m p o k o r a n g s e c a r a b e r s a m a d e n g a n o r a n g l a i n . 

P a d a H a k M i l i k A t a s S a t u a n R u m a h S u s u n , b i d a n g t a n a h y a n g d i a t a s n y a 

b e r d i r i r u m a h s u s u n , h a k a t a s t a n a h n y a d i m i l i k i a t a u d i k u a s a i s e c a r a 

b e r s a m a - s a m a o l e h s e l u r u h p e m i l i k s a t u a n r u m a h s u s u n . H a k a t a s t a n a h 

y a n g d a p a t d i m i l i k i a t a u d i k u a s a i o l e h s e l u r u h s a t u a n r u m a h s u s u n d a p a t 

b e r u p a H a k M i l i k , H G B a t a u H a k P a k a i a t a s t a n a h N e g a r a ( p a s a l 4 a y a t ( 1 ) 

U U P A J o . U U N o . 1 6 / 1 9 8 5 t e n t a n g R u m a h S u s u n ) . 

C. Bentuk Hak-Hak Atas Tanah dan Wewenang yang Dimiliki Oleh 

Pemegang Hak Atas Tanah. 

D a l a m U n d a n g - U n d a n g P o k o k A g r a r i a y a n g m e r u p a k a n p e r a t u r a n 

b i d a n g p e r t a n a h a n , m e n g a n d u n g d u a d i m e n s i , y a i t u : 

a. H a k P u b l i k , y a n g m e r u p a k a n k e w e n a n g a n n e g a r a b e r u p a h a k 

" m e n g u a s a i " d a r i n e g a r a , 

b . H a k p e r o r a n g a n , b e r u p a h a k - h a k y a n g d a p a t d i p u n y a i / d i m i l i k i 

s e s e o r a n g u n t u k m e n j u a l , m e n g h i b a h k a n , d a n I a i n - I a i n . 
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H a k a t a s t a n a h a d a l a h h a k y a n g m e m b e r i w e w e n a n g k e p a d a 

s e s e o r a n g y a n g m e m p u n y a i h a k u n t u k m e m p e r g u n a k a n a t a u m e n g a m b i i 

m a n f a a t a t a s t a n a h t e r s e b u t . H a k a t a s t a n a h b e r b e d a d e n g a n h a k 

p e n g g u n a a n a t a s t a n a h . 

H a k a t a s t a n a h t e r m a s u k s a l a h s a t u h a k - h a k p e r s e o r a n g a n a t a s t a n a h . 
H a k - h a k p e r s e o r a n g a n a t a s t a n a h , a d a l a l i h a k y a n g m e m b e r i k a n w e w e n a n g 
k e p a d a p e m e g a n g h a k n y a ( p e r s e o r a n g a n , s e k e l o m p o k o r a n g s e c a r a b e s a m a -
s a m a , b a d a n h u k u m ) u n t u k m e m a k a i , d a l a m a r t i m e n g u a s a i , m e n g g u n a k a n , 
d a n a t a u m e n g a m b i l m a n f a a t d a r i b i d a n g t a n a h t e r t e n t u / 

S e l a n j u t n y a , w e w e n a n g y a n g d i p u n y a i o l e h p e m e g a n g h a k a t a s t a n a h 

t e r h a d a p t a n a h n y a d i b a g i m e n j a d i 2 ( d u a ) y a i t u : 

a . W e w e n a n g U m u m 

W e w e n a n g y a n g b e r s i f a t u m u m y a i t u p e m e g a n g h a k a t a s t a n a h 

m e m p u n y a i w e w e n a n g u n t u k m e n g g u n a k a n t a n a h n y a , t e r m a s u k j u g a t u b u h 

b u m i d a n a i r d a n r u a n g y a n g a d a d i a t a s n y a s e k e d a r d i p e r l u k a n u n t u k 

k e p e n t i n g a n y a n g l a n g s u n g b e r h u b u n g a n d e n g a n p e n g g u n a a n t a n a h i t u 

d a l a m b a t a s - b a t a s m e n u r u t U 3 J P A d a n p e r a t u r a n - p e r a t u r a n h u k u m l a i n y a n g 

l e b i h t i n g g i ( P a s a l 4 a y a t ( 2 ) I T U P A ) . 

b . W e w e n a n g K h u s u s 

W e w e n a n g y a n g b e r s i f a t k h u s u s y a i t u p e m e g a n g h a k a t a s t a n a h 

m e m p u n y a i w e w e n a n g u n t u k m e n g g u n a k a n t a n a h n y a s e s u a i d e n g a n m a c a m 

h a k a t a s t a n a h n y a , m i s a l k a n w e w e n a n g p a d a t a n a h h a k m i l i k a d a l a h d a p a t 

u n t u k k e p e n t i n g a n p e r t a n i a n d a n a t a u m e n d i r i k a n b a n g u n a n . 

Urip santoso. Off.cit. hlm.84 



19 

C i r i k h a s d a r i h a k a t a s t a n a h a d a l a h s e s e o r a n g y a n g m e m p u n y a i h a k 

a t a s t a n a h b e r w e n a n g u n t u k m e m p e r g u n a k a n a t a u m e n g a m b i l m a n f a a t a t a s 

t a n a h y a n g m e n j a d i h a k n y a . H a k - h a k a t a s t a n a h y a n g d i m a k s u d d i t e n t u k a n 

d a l a m p a s a l 1 6 j o P a s a l 5 3 U U P A , a n t a r a l a i n : 

a . H a k M i l i k 

b . H a k G u n a U s a h a 

c . H a k G u n a B a n g u n a n 

d . H a k P a k a i 

e . H a k S e w a 

f . H a k M e m b u k a T a n a h 

g . H a k M e m u n g u t H a s i l H u t a n 

h . H a k - h a k I a i n y a n g t i d a k t e r m a s u k d a l a m h a k - h a k t e r s e b u t d i a t a s y a n g 

d i t e t a p k a n o l e h u n d a n g - u n d a i i g s e r t a h a k - h a k y a n g s i f a t n y a s e m e n t a r a 

s e b a g a i m a n a d i s e b u t k a n d a l a m P a s a l 5 3 U n d a n g - U n d a n g P o k o k A g r a r i a . 

D a l a m P a s a l 16 U n d a n g - U n d a n g P o k o k A g r a r i a d i s e b u t k a n a d a n y a 

d u a h a k y a n g s e b e n a m y a b u k a n m e r u p a k a n h a k a t a s i a n a h y a i t u h a k 

m e m b u k a t a n a h d a n h a k m e m u n g u t h a s i l h u t a n k a r e n a h a k - h a k i t u t i d a k 

m e m b e r i w e w e n a n g u n t u k m e m p e r g u n a k a n a i a u m e n g u s a h a k a n t a n a h 

t e r t e n t u . N a m u n k e d u a h a k t e r s e b u t t e t a p d i c a n t u m k a n d a l a m P a s a l 16 

U n d a n g - U n d a n g P o k o k A g r a r i a s e b a g a i h a k a t a s t a n a h h a n y a u n t u k 

m e n y e l a r a s k a n s i s t e m a t i k a n y a d e n g a n s i s t e m a t i k a h u k u m ada t . K e d u a h a k 

t e r s e b u t m e r u p a k a n p e n g e j a w a n t a h a n ( m a n i f e s t a s i ) d a r i h a k u l a y a t . 
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P a s a l 1 6 U U P A t i d a k m e n y e b u t k a n h a k p e n g e l o l a a n y a n g s e b e t u l n y a 

h a k a t a s t a n a h k a r e n a p e m e g a n g h a k p e n g e l o l a a n i t u m e m p u n y a i h a k u n t u k 

m e m p e r g u n a k a n t a n a h y a n g m e n j a d i h a k n y a . D a l a m U U P A , h a k - h a k a t a s 

t a n a h d i k e l o m p o k k a n s e b a g a i b e r i k u t : 

a . H a k a t a s t a n a h y a n g b e r s i f a t t e t a p , t e r d i r i d a r i : 

1 . H a k M i l i k 

2. H a k G u n a U s a h a 

3 . H a k G u n a B a n g u n a n 

4 . H a k P a k a i 

5 . H a k S e w a T a n a h B a n g u n a n 

6 . H a k P e n g e l o l a a n 

b . H a k a t a s t a n a h y a n g b e r s i f a t s e m e n t a r a , l e r d i r i d a r i : 

a . H a k g a d a i , 

b . H a k u s a h a b a g i h a s i l , 

c . H a k m e n u m p a n g , 
A 

d . H a k s e w a u n t u k u s a h a p e r t a n i a n . 

H a k - h a k t e r s e b u t b e r s i f a t s e m e n t a r a k a r e n a p a d a s u a t u s a a t n a n t i 

s i f a t n y a a k a n d i h a p u s k a n . O l e h k a r e n a d a l a m p r a k t e k n y a h a k - h a k t e r s e b u t 

m e n i m b u l k a n p e m e r a s a n o l e h g o l o n g a n e k o n o m i k u a t n a d a g o l o n g a n 

e k o n o m i l e m a h ( k e c u a l i h a k m e n u m p a n g ) . H a l i n i t e n t u s a j a t i d a k s e s u a i 

d e n g a n a s a s - a s a s H u k u m T a n a h N a s i o n a l ( P a s a l U a y a t 1 ) . S e l a i n i t u , h a k -
^)Ibid.Urip santoso.hIm.91 
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h a k t e r s e b u t j u g a b e r t e n t a n g a n d e n g a n j i w a d a r i P a s a l 1 0 y a n g 

m e n y e b u t k a n b a h w a t a n a h p e r t a n i a n p a d a d a s a m y a h a r u s d i k e r j a k a n d a n 

d i u s a h a k a n s e n d i r i s e c a r a a k t i f o l e h o r a n g y a n g m e m p u n y a i h a k . S e h i n g g a 

a p a b i l a t a n a h t e r s e b u t d i g a d a i k a n m a k a y a n g a k a n m e n g u s a h a k a n t a n a h 

t e r s e b u t a d a l a h p e m e g a n g h a k g a d a i . 

H a k m e n u m p a n g d i m a s u k k a r . d a l a m h a k - h a k a t a s t a n a h d e n g a n 

e k s i s t e n s i y a n g b e r s i f a t s e m e n t a r a d a n a k a n d i h a p u s k a n k a r e n a U U P A 

m e n g a n g g a p h a k m e n u m p a n g m e n g a n d u n g u n s u r f e o d a l y a n g b e r t e n t a n g a n 

d e n g a n a s a s d a r i h u k u m a g r a r i a I n d o n e s i a . D a l a m h a k m e n u m p a n g t e r d a p a t 

l i u b u n g a n a n t a r a p e m i l i k t a n a h d e n g a n o r a n g l a i n y a n g m e n u m p a n g d i 

t a n a h s i A , s e h i n g g a a d a h u b u n g a n t u a n d a n b u d a k n y a . 

M a k s u d d a r i p e n c a b u t a n h a k a i a s t a n a h a d a l a h p c n g a m b i l a n t a n a h 

s e c a r a p a k s a o l e h n e g a r a y a n g m e n g a k i b a t k a n h a k a t a s t a n a h i t u h a p u s 

t a n p a y a n g b e r s a n g k u t a n m e l a k u k a n p e l a n g g a r a n a t a u l a l a i d a l a m 

m e m e n u h i k e w a j i b a n h u k u m t e r t e n t u d a r i p e m i l i k h a k a t a s t a n a h t e r s e b u t . 

M e n u r u t U n d a n g - U n d a n g N o m o r 2 0 t a h u n 1 9 6 1 t e n t a n g p e n c a b u t a n h a k 

a t a s t a n a h d a n b e n d a - b e n d a d i a l a s n y a h a n y a d i l a k u k a n u n i u k k e p e n t i n g a n 

u m u m t e r m a s u k k e p e n t i n g a n b a n g s a d a n n e g a r a s e r t a k e p e n t i n g a n b e r s a m a 

m i l i k r a k y a t m e r u p a k a n w e w e n a n g P r e s i d e n R I s e t e l a h m e n d e n g a r 

p e r t i m b a n g a n a p a k a h b e n a r k e p e n t i n g a n u m u m m . e n g h a r u s k a n h a k a t a s 

t a n a h i t u h a r u s d i c a b u t , p e r t i m b a n g a n i n i d i s a m p a i k a n o l e h M e n t e r i D a l a m 

N e g e r i , M e n t e r i H u k u m d a n H A M , s e r t a m e n t e r i I a i n y a n g b e r s a n g k u t a n . 
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S e t e l a h P r e s i d e n m e n d e n g a r p e r t i m b a n g a n t e r s e b u t , m a k a P r e s i d e n a k a n 

m e n g e l u a r k a n K e p u t u s a n P r e s i d e n y a n g d i d a l a m n y a t e r d a p a t b e s a m y a g a n t i 

r u g i u n t u k p e m i l i k t a n a h y a n g h a k n y a d i c a b u t . K e m u d i a n j i k a p e m i l i k 

t a n a h t i d a k s e t u j u d e n g a n b e s a m y a g a n t i r u g i , m a k a i a b i s a m e n g a j u k a n 

k e b e r a t a n d e n g a n n a i k b a n d i n g p a d a P e n g a d i l a n T i n g g i . 

D. A L T E R N A T I F P E N Y E L E S A I A N S E N G K E T A 

D i I n d o n e s i a s u l i t u n t u k m e n d a p a t k a n p e n g a t u r a n y a n g m e m a d a i 

a t a u l e n g k a p m e n g e n a i p e n y e l e s a i a n s e n g k e t a m e l a l u i a l t e m a t i f 

p e n y e l e s a i a n s e n g k e t a , d a l a m P a s a l I a n g k a 1 0 U n d a n g - U n d a n g N o m o r 3 0 

T a h u n 1 9 9 9 b a h w a a l t e m a t i f p e n y e l e s a i a n s e n g k e t a a d a l a h l e m b a g a 

p e n y e l e s a i a n s e n g k e t a a l a u b e d a p e n d a p a t m e l a l u i p r c s e d u r y a n g d i s e p a k a t i 

o l e h P a r a p i h a k , y a k n i p e n y e l e s a i a n d i l u a r p e n g a d i l a n d e n g a n c a r a 

k o n s u l t a s i . n e g o s i a s i , m e d i a s i , k o n s i l i a s i , a t a u p c n i l a i a n a h l i . 

S e n g k e i a b i a s a n y a b e r m u l a d a r i s u a t u s i t u a s i d i m a n a a d a p i h a k y a n g 

m e r a s a d i r u g i k a n o l e h p i h a k I a i n . H a l i n i d i a w a l i d e n g a n p e r a s a a n t i d a k 

p u a s y a n g b e i s i f a t s u b j c k t i f d a n t e r t u t u p . K e j a d i a n i n i d a p a t d i a l a m i o l e h 

p e r o r a n g a n m a u p u n k e l o m p o k . P e r a s a a n t i d a k p u a s a k a n m u n c u l 

k c p e r m u k a a n a p a b i l a t e r j a d i conflik interest. P i h a k y a n g m e r a s a d i r u g i k a n 

a k a n m e n y a m p a i k a n k e t i d a k p u a s a n n y a k e p a d a p i h a k k e d u a d a n a p a b i l a 

t i d a k a d a t i t i k t e m u p e n y e l e s a i a n m a k a i n i d i k a t a k a n s e b a g a i s e n g k e t a y a n g 
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s e c a r a g a r i s b e s a r t e r d a p a t d u a k u b u / p i h a k y a n g m e m p u n y a i p e n d i r i a n 

m a s i n g - m a s i n g . 

S e n g k e t a t a n a h y a n g t e r j a d i j u g a t i d a k t e r l e p a s d a r i p e r b e d a a n t a f s i r 

t e r h a d a p h a k p u b l i k d a n h a k p e r o r a n g a n y a n g d i a t u r d a l a m U n d a n g - U n d a n g 

P o k o k A g r a r i a . H a k p u b l i k a n t a r a l a i n w e w e n a n g p e m b e r i a n s e r t i f i k a t o l e h 

B a d a n P e r t a n a h a n N a s i o n a l s e b a g a i P e j a b a t T a t a U s a h a N e g a r a , s e d a n g k a n 

y a n g m e n y a n g k u t h a k p e r o r a n g a n d i k a r e n a k a n p r o s e s p e r a l i h a n h a k . 

S e n g k e t a t a n a h y a n g t i m b u l a n t a r a l a i n t e r k a i t d e n g a n w a r i s a n , p e n e r b i t a n 

s e r t i f i k a t , p e r b u a t a n h u k u m p e r a l i h a n h a k a t a s t a n a h ( j u a l b e l i , h i b a h ) , d a n 

p e m b e b a s a n t a n a h i m t u k k e p e n t i n g a n u m u m . 

S u m b e r s e n g k e t a t a n a h y a n g t e r j a d i s e c a r a u m u m d a p a t d i b a g i 
m e n j a d i 5 ( l i m a ) k e l o m p o k . 
1. S e n g k e t a d i s e b a b k a n o l e h k e b i j a k a n p e m e r i n t a h p a d a m a s a O r d e B a r u 
2. T u m p a n g t i n d i h n y a p e r a t u r a n p e r u n d a n g - u n d a n g a n t e n t a n g s u m b e r d a y a 
a g r a r i a 
3 . T u m p a n g t i n d i h n y a p e n g g u n a a n t a n a h 
4 . K u a l i t a s s u m b e r d a y a m a n u s i a d a r i a p a r a t p e l a k s a n a , d a n 
5 . B e r u b a h n y a p o l a p i k i r m a s y a r a k a t t e r h a d a p p e n g u a s a a n l a n a h . ^ 

D a l a m p e r s e n g k e t a a n , p e r b e d a a n p e n d a p a t d a n p e r d e b a t a n y a n g 

b e r k e p a n j a n g a n y a n g u m u m n y a m e n g a k i b a t k a n k e g a g a l a n p r o s e s m e n c a p a i 

k e s e p a k a t a n d a n h a l i n i b e r a k i b a t d e n g a n p u t u s n > d j a l u r k o m u n i k a s i y a n g 

s e h a t . A g a r t e r c i p t a n y a p r o s e s p e n y e l e s a i a n s e n g k e t a y a n g e f e k t i f , p r a s y a r a t 

y a n g h a r u s d i p e n u h i a d a l a h k e d u a b e l a h p i h a k h a r u s s a m a - s a m a 

^) Muchsin, 16 Juli 2002, Konflik Sumber Daya Agraria dan Upaya Penegkan Hukumnya, 
Makaiah Seminar Nasional Pertanahan 2002 "Pembaharuan Agraria", Yogyakarta.hlra.5 
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m e m p c r h a t i k a n a t a u m e n j u n j u n g t i n g g i h a k u n t u k m e n d e n g a r d a n h a k 

u n t u k d i d e n g a r s e h i n g g a d a p a t t e r c i p t a t i t i k t e m u d a r i p e n y e l e s a i a n 

m a s a l a h / s e n g k e t a . 

A d a 3 ( t i g a ) f a k t o r u t a m a y a n g m e m p e n g a r u h i p r o s e s p e n y e l e s a i a n 

s e n g k e t a , y a i t u : 

1 . K e p e n t i n g a n (intersect) 

2. H a k - h a k (rights) 

3 . S t a t u s K e k u a s a a n ( p o w e r ) ' " 

P a r a p i h a k y a n g b e r s e n g k e t a m e n g i n g i n k a n a g a r k e p e n t i n g a n n y a 

t e r c a p a i , h a k - h a k x i y a d i p e n u h i , d a n k e k u a s a a n n y a d i p e r i i h a t k a n , 

d i m a n f a a t k a n d a n d i p e r t a h a n k a n . D a l a m p r o s e s p e n y e l e s a i a n s e n g k e t a , 

p i h a k - p i h a k y a n g b e r s e n g k e t a i a z i m n y a a k a n b e r s i k e r a s d a n b e r s i k u k u h 

m e m p e r t a h a n k a n k e t i g a f a k t o r t e r s e b u t d i a t a s . 

M A C A M - M A C A M A L T E R N A T I F P E N Y E L E S A I A N S E N G K E T A 

1. A D R {Alternative Dispute Resolution) 

L a t a r b e l a k a n g l a h i m y a A D R (Alternative Dispute Resolution) 

a d a l a h d i k a r e n a k a n h a l - h a l s e b a g a i b e r i k u t : 

1 . M e n g u r a n g i k e n i a c e t a n d i p e n g a d i l a n . B a n y a k n y a k a s u s y a n g d i a j u k a n 
k e p e n g a d i l a n m e n y e b a b k a n p r o s e s p e n g a d i l a n s e r i n g k a l i 
b e r k e p a n j a n g a n s e h i n g g a m e m a k a n b i a y a y a n g t i n g g i d a n s e r i n g 
m e m b e r i k a n h a s i l y a n g k u r a n g m e m u a s k a n . 

2 . M e n i n g k a t k a n k e t e r t i b a n m a s > a r a k a t d a l a m p r o s e s p e n y e l e s a i a n 

'") Suyud Margono. Juni 2000. A D R ( A l t e r n a t i v e Dispute Resolution) & Arbitrase Proses 
Pelembagaan dan Aspek H u k u m . . Jakarta : Graha Indonesia, hal : 35 
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s e n g k e t a . 
3 . M e m p e r l a n c a r s e r t a m e m p e r l u a s a k s e s k e p e n g a d i l a n . 
4 . M e m b e r i k a n k e s e m p a t a n b a g i t e r c a p a i n y a p e n y e l e s a i a n s e n g k e t a y a n g 

m e n g h a s i l k a n k e p u t u s a n y a n g d a p a t d i t e r i m a o l e h s e m u a p i h a k d a n 
m e m u a s k a n . ' ' 

m e r u p a k a n s u a t u i s t i l a h a s i n g y a n g p e r l u d i c a r i k a n p a d a n a n y a d a l a m 

B a h a s a I n d o n e s i a . Alternative Dispute Resolution ( A D R ) s e r i n g d i a r t i k a n 

s e b a g a i alternative to litigation d a n alternative to adjudication. P i l i h a n 

p e n y e l e s a i a n s e n g k e t a m e l a l u i c a r a p e r u n d i n g a n a t a u m e d i a s i i n i 

m e m p u n y a i k e l e b i h a n b i l a d i b a n d i n g k a n d e n g a n m e n e m p u h c a r a 

b e r p e r k a r a d i d e p a n p e r s i d a n g a n y a n g m e m a k a n w a k t u l a m a d a n b i a y a 

y a n g t i d a k l a h s e d i k i t d i s a m p i n g i t u a d a n y a k r i s i s k e p e r c a v a a n m a s y a r a k a t 

a k a n k e m a d i r i a n l e m b a g a p e r a d i l a n s e h i n g g a o r a n g e n g g a n m e n y e l e s a i k a n 

m a s a l a h m e l a l u i j a l u r h u k u m d a n o l e h k a r e n a i t u m e r e k a m e n c a r i j a l u r 

a l t e m a t i f p e n y e l e s a i a n s e n g k e t a a t a u k o n f l i k y a n g t e r j a d i d e n g a n h a r a p a n 

d a p a t m e m b e r i k a n k e u n t u n g a n b a g i k e d u a b e l a h p i h a k t a n p a m e n i m b u l k a n 

p e r p e c a h a n a t a u p u n r a s a k u r a n g p u a s a k a n h a s i l d a r i p u t u s a n p e n g a d i l a n . 

2 . M e d i a s i d a n p e r d a m a i a n 

i n i d i t e r b i t k a n s e b a g a i s a l a h s a t u u p a y a u n t u k i n e n s c s i a i i s a s i k a n 

p e n t i n g n y a p e m b e r d a y a a n l e m b a g a d a m a i y a n g s e h a m s n y a d i m a k s i m a l k a n 

o l e h h a k i m s e b a g a i p e n e g a k h u k u m d a l a m p e r k a r a p e r d a t a y a n g m e m i l i k i 

b a n y a k k e u n t u n g a n d a l a m m e n g g u n a k a n a t a u m e n e m p u h j a l u r m . e d i a s i 

s e b a g a i s a l a h s a t u a l t e m a t i f m e n y e l e s a i k a n s e n g k e t a d i l u a r p r o s e s 

")Ibid. Suyud margono.him.35 
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p e r a d i l a n . K e u n t u n g a n i t u a n t a r a l a i n s e n g k e t a y a n g t e r j a d i a n t a r a p a r a 

p i h a k d a p a t d i s e l e s a i k a n d e n g a n p r i n s i p win-win solution t i d a k 

b e r k e p a n j a n g a n , b i a y a l e b i h r i n g a n , h u b u n g a n b a i k a n t a r a y a n g b e r s e n g k e t a 

t e t a p d a p a t d i p e r t a h a n k a n d a n t c r h i n d a r d a r i p u b l i k a s i b e r l e b i h a i i y a n g 

d a p a t m e m p e n g a r u h i "performance" p i h a k - p i h a k y a n g b e r s e n g k e t a D a l a m 

m e d i a s i a t a u a l t e m a t i f p e n y e l e s a i a n s e n g k e t a d i l u a r p r o s e s p e r a d i l a n p a d a 

u m u m n y a , p e n y e l e s a i a n l e b i h d i t e k a n k a n p a d a k e b a i k a n s e m u a p i h a k . 

P e n g a t u r a n m e n g e n a i M e d i a s i d a p a t d i t e m u k a n d a l a m k e t e n t u a n p a s a l 

6 a y a t ( 3 ) P a s a l 6 a y a t ( 4 ) , P a s a l 6 a y a t ( 5 ) U n d a n g - U n d a n g N o m o r 3 0 

T a h u n 1 9 9 9 . K e t e n t u a n m e n g e n a i m e d i a s i y a n g d i a t u r d a l a m P a s a l 6 a y a t 

( 3 ) U n d a n g - U n d a n g N o m o r 3 0 T a h u n 1 9 9 9 a d a l a h s u a t u p r o s e s k e g i a t a n 

s e b a g a i k e l a n j u t a n d a r i g a g a l n y a n e g o s i a s i y a n g d i l a k u k a n o l e h p a r a p i h a k 

m e n u r u t k e t e n t u a n p a s a l 6 a y a t ( 2 ) U n d a n g - U n d a n g N o m o r 3 0 T a h u n 1 9 9 9 . 

U p a y a d a m a i a d a l a h s u a t u p e r s e t u j u a n d e n g a n m a n a k e d u a b e l a h 

p i h a k d e n g a n m e n y c r a h k a n , m e n j a n j i k a n a t a u m e n a h a n s u a t u b a r a n g 

m e n g a k h i r i s u a t u p e r k a r a y a n g s e d a n g b e r g a n t u n g a t a u p u n m e n c e g a h 

t i m b u l n y a s u a t u p e r k a r a ( p a s a l 1 8 5 1 K U H P c r d a t a ) . M a h k a m a h A g u n g 

m e n g e l u a r k a n S u r a l E d a r a n ( S E M A ) N o . 1 T a h u n 2 0 0 2 T e n t a n g 

P e m b e r d a y a a n P e n g a d i l a n T i n g k a t P e r t a m a d a l a m m e n e r a p k a n L e m b a g a 

D a m a i y a n g s e b c l u m n y a t e l a h d i a t u r d a l a m P a s a l 1 3 0 H I R / 1 5 4 R . B g . 

D i a t u r p u l a s e b c l u m n y a d i d a l a m U n d a n g - U n d a n g N o . 3 0 T a h u n 1 9 9 9 
T e n t a n g A r b i t r a s c d a n A l t e m a t i f P e n y e l e s a i a n S e n g k e t a y a n g d i d a l a m n y a 
k i t a d a p a t t e m u i s e k u r a n g - k u r a n g n y a a d a e n a m m a c a m t a t a c a r a 
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p e n y e l e s a i a n s e n g k e t a d i l u a r p e n g a d i l a n y a i t u : 
1 . K o n s u l t a s i ; 
2 . N e g o s i a s i : 
3 . M e d i a s i ; 
4 . K o n s i l i a s i ; 
5 . P e m b e r i a n P e n d a p a t H u k u m ; d a n 
6 . A r b i t r a s e 

3 . N e g o s i a s i 

m e l i b a t k a n p a r a p i h a k y a n g b e r s e n g k e t a s e c a r a l a n g s u n g , k o n s u l t a s i 

d a n p e m b e r i a n p e n d a p a t h u k u m d a p a t d i l a k u k a n s e c a r a b e r s a m a s a m a a n t a r a 

p a r a p i h a k y a n g b e r s e n g k e t a d e n g a n p i h a k y a n g m e m b e r i k a n k o n s u l t a s i 

a t a u p e n d a p a t h u k u m , m a u p u n s e c a r a s e n d i r i - s e n d i r i o l e h m a s i n g - m a s i n g 

p i h a k y a n g b e r s e n g k e t a d e n g a n k o n s u l t a n a t a u a h l i h u k u m . S e l a n j u t n y a 

m e d i a s i d a n k o n s o l i a s i y a n g m e l i b a t k a n p i h a k k e t i g a y a n g b e r p e r a n d a n 

b e r f u n g s i m e n g h u b u n g k a n k e d u a b e l a h p i h a k y a n g b e r s e n g k e t a d i m a n a d i 

d a l a m m e d i a s i b e r f u n g s i s e b a g a i p i h a k k c t i g a y a n g d i b a t a s i h a n y a s e b a g a i 

p e n y a m b u n g l i d a h d a r i p i h a k - p i h a k y a n g s e d a n g b e r s e n g k e t a . 

D a l a m P e r a t u r a n M a h k a m a h A g u n g N o i n o r 1 T a h u n 2 0 0 8 , p e n g e r t i a n 
m e d i a s i y a i t u M e d i a s i i a l a h p e n y e l e s a i a n s e n g k e t a m e l a u i p r o s e s 
p e r u n d i n g a n p a r a p i h a k d i b a n t u m e d i a t o r ( p i h a k y a n g b e r s i f a t n e t r a l d a n 
t i d a k m e m i h a k , y a n g b e r f u n g s i m e m b a n t u p a r a p i h a k d a l a i n m e n c a r i 
b e r b a g a i k e m u n g k i n a n p e n y e l e s a i a n s e n g k e t a . 

M e d i a s i i t u s e n d i r i d a l a m p r a k t e k d i m a s y a r a k a t m e m i l i k i 3 ( t i g a j 

j a l u r p e n y e l e s a i a n y a n g b e r b e d a s a t u - s a m a l a i n d i a n t a r a n y a m e l a l u i m e d i a s i 

) F r a n s h e n d r a w i i i a r t a , 2 0 1 1 ,hukum penyelesaian sengketa{arbitrase 
nasional dan m/ert to.v/owo/j j a k a r t a : s i n a r g r a f i k a , h i m . 7 - 8 

Ibid.hlm.I6 
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a d a t , m e d i a s i m e l a l u i B a d a n P e r t a n a h a n N a s i o n a l ( B P N ) d a n m e d i a s i u i 

p e n g a d i l a n . 

4 . M u s y a w a r a h d a n m u f a k a t 

B a g i b a n g s a I n d o n e s i a y a n g m a s y a r a k a t n y a t e r d i r i d a r i m a s y a r a k a t 

y a n g m a j e m u k d a n b e r a n e k a r a g a m b u d a y a p e n y e l e s a i a n k o n f l i k a t a u 

s e n g k e t a s e c a r a m u s y a w a r a h m u f a k a t t e l a h m e m b u d a y a y a n g h i d u p d a n 

d i h o r m a t i d a l a m l a l u l i n t a s p e r g a u l a n s o s i a l , h a n y a s a j a p e r t i m b a n g a n 

p e n y e l e s a i a n s e n g k e t a d a l a m m a s y a r a k a t t r a d i s i o n a l d e n g a n m e l a l u i 

m u s y a w a r a h l e b i h d i t e k a n k a n u n t u k m e n j a g a k e h a r m o n i s a n k e l o m p o k d a n 

k e p e n t i n g a n d a r i p i h a k - p i h a k y a n g b e r s e n g k e t a 

D e n g a n m e r u j u k p a d a P e r p r e s N o . 1 0 T a h u n 2 0 0 6 T e n t a n g B a d a n 

P e r t a n a h a n N a s i o n a l ( B P N ) d a l a m p e n y e l e s a i a n s e n g k e t a d a n k o n f l i k 

m e n g e n a i p e r t a n a l i a n m e l a l u i K e p u t u s a n K e p a l a B P N R I N o . 3 4 T a h u n 

2 0 0 7 T e n t a n g P e t u n j u k l e k n i s ( J u k n i s ) P e n a n g a n a n d a n P e n y e l e s a i a n 

M a s a l a h P e r i a n a h a n , d a l a m m e n j a l a n k a n d a n m e l a k s a n a k a n t u g a s i n i B a d a n 

P e r t a n a h a n N a s i o n a l ( B P N ) m e l a k u k a n u p a y a a n t a r a l a i n m e l a l u i m e d i a s i . 

S e d a n g k a n d a l a m p e n y e l e s a i a n p e r k a r a d i p e r a d i l a n h a m s m e m e g a n g 

t e g u h p a d a a sas -asas p e r a d i l a n y a n g c e p a t , s e d e r h a n a d a n b i a y a r i n g a n d a n 

s a l a h s a t u b e n t u k p e l a k s a n a a n d a r i a s a s - a s a s p e r a d i l a n d i a n t a r a n y a a d a l a h 

d e n g a n u p a y a d a m a i o l e h h a k i m y a n g m e m e r i k s a p e r k a r a - p e r k a r a p e r d a t a 

y a n g m a n a b e r s i f a t i m p e r a t i f d a n s u d a h m e r u p a k a n t u g a s p e n e g a k h u k u m 

u n t u k m e n g u s a h a k a n s e m a k s i m a l m u n g k i n a g a r p a r a p i h a k d a p a t b e r d a m a i 
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d a l a m m e n y e l e s a i k a n p e r m a s a l a h a n y a n g t e r j a d i d i a n t a r a m e r e k a . A d a p u n 

p o l a u m u m d a r i m e d i a t o r s e b a g a i p i h a k k e t i g a d i d a l a m r a n g k a 

m e n y e l e s a i k a n s e n g k e t a p e r d a t a , m e d i a t o r t e r s e b u t d a p a t d i p i l i h o l e h p i h a k 

y a n g b e r s e n g k e t a a t a u p u n d a p a t P u l a d i t u n j u k o l e h h a k i m m a j e l i s d a l a m 

p e r k a r a y a n g s e d a n g d i t a n g a n i n y a , m e d i a t o r i n i m e m p u n y a i k e w a j i b a n 

u n t u k b e r t e m u a t a u m e m p e r t e m u k a n p a r a p i h a k y a n g b e r s e n g k e t a g u n a 

m e n c a r i m a s u k a n m e n g e n a i p o k o k p e r s o a l a n y a n g d i p e r s e n g k e t a k a n o l e h 

p a r a p i h a k s e b a g a i p e n d a l a m a n a t a s k a s u s a p a k a h J a y a . B e r d a s a r k a n d a r i 

i n f o r m a s i y a n g d i p e r o l e h l a l u k e m u d i a n m e d i a t o r d a p a t m e n e n t u k a n d u d u k 

p e r k a r a , k e k u r a n g a n d a n k e l e b i h a n m a s i n g - n i a s i n g p i h a k y a n g b e r s e n g k e t a 

d a n s e l a n j u t n y a m e n c o b a m e n j . ' u s u n p r o p o s a l p e n y e l e s a i a n y a n g k e m u d i a n 

d i k o m u n i k a s i k a n k e m b a l i k e p a d a p a r a p i h a k s e c a r a l a n g s u n g . 

B e r d a s a r k a n a t a s P e r a t u r a n M a h k a m a h A g u n g N o m o r 0 1 T a h u n 2 0 0 8 
T e n t a n g P r o s e d u r M e d i a s i d i P e n g a d i l a n s e b a g a i m a n a t e l a h m e n g u b a h 
P e r a t u r a n M a h k a m a h A g u n g N o m o r 0 2 T a h u n 2 0 0 3 , y a n g m e w a j i b k a n 
p e n y e l e s a i a n p e r k a r a p e r d a t a t e r l e b i h d a h u l u d i t e m p u h d e n g a n m e l a l u i 
u p a y a p e r d a m a i a n j i k a t i d a k d i t e m p u h d e n g a n j a l u r m e d i a s i m a k a p u t u s a n 
h a k i m b a t a l d e m i h u k u m , s e b a b b e r d a s a r k a n P e r a t u r a n , i n i m e r u p a k a n 
p e l a n g g a r a n t e r h a d a p k e t e n t u a n P a s a l 1 3 0 H I R d a n a t a u P a s a l 1 5 4 R b g . 
B e g i t u p u l a d a l a m p e r t i m b a n g a n p u t u s a n p e r k a r a H a k i m w a j i b 
m e n y e b u t k a n b a h w a p e r k a r a y a n g b e r s a n g k u t a n t e l a h d i u p a y a k a n 
p e r d a m a i a n m e l a l u i m e d i a s i d e n g a n m e n y e b u t k a n n a m a m e d i a t o r u n t u k 
p e r k a r a y a n g b e r s a n g k u t a n . ' ' * 

A t a s k e s e p a k a t a n p a r a p i h a k y a n g b e r s e n g k e t a u n t u k m e n y e l e s a i k a n 

d e n g a n d i b a n t u p i h a k k e t i g a , b a n t u a n s e s e o r a n g , p e n a s e h a t a h l i ( m e d i a t o r ) 

y a n g b e r s i f a t n e t r a l d a n t i d a k m e m i h a k y a n g b e r k e w a j i b a n u n t u k 

" )lbid.hlm 19-20 
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m e l a k s a n a k a n t u g a s d a n f u n g s i n y a b e r d a s a r k a n p a d a k e h e n d a k d a n 

k e m a u a n p a r a p i h a k . M e d i a s i d i s a i a n k a n o l e h P e n g a d i l a n m e l a l u i M a j e l i s 

H a k i m s e t e l a h s i d a n g p e r t a m a p a r a p i h a k h a r u s m e m i l i h m e d i a t o r d i a n t a r a 

p a r a m e d i a t o r y a n g o l e h P e n g a d i l a n d a n y a n g t i d a k t e r c a n t u m d a l a m d a f t a r 

P e n g a d i l a n . 

S e c a r a h u k u m m e d i a s i t e r c a n t u m d a l a m P a s a l 2 a y a t ( 2 ) P e r m a N o m o r 

0 1 T a h u n 2 0 0 8 y a n g m e w a j i b k a n s e t i a p h a k i m , m e d i a t o r d a n p a r a p i h a k 

u n t u k m e n g e r t i s e c a r a k o n p e r h e n s i p m e n g e n a i m e d i a s i , p e r l u d i p a h a m i 

t e n t a n g t i g a a s p e k d a r i m e d i a s i : 

1 . A s p e k u r g e n s i / m o t i v a s i : 

U r g e n s i d a n m o t i v a s i d a r i m e d i a s i a d a l a h a g a r p i h a k - p i h a k y a n g 

b e r p e r k a r a m e n j a d i d a m a i d a n t i d a k m e l a n j u t k a n p e r k a r a n y a d a l a m p r o s e s 

p e n g a d i l a n . A p a b i l a a d a h a b h a l y a n g m e n g g a n j a l y a n g s e l a m a i n i m e n j a d i 

m a s a l a h , m a k a h a r u s d i s e l e s a i k a n s e c a r a k e k e l u a r g a a n d e n g a n m u s y a w a r a h 

m u f a k a t . T u j u a n u t a m a m e d i a s i a d a l a h u n t u k m e n c a p a i p e r d a m a i a n a n t a r a 

p i h a k - p i h a k y a n g b e r t i k a i . P i h a k - p i h a k y a n g b e r t i k a i a t a u b e r p e r k a r a 

b i a s a n y a s a n g a t s u l i t u n t u k m e n c a p a i k a t a s e p a k a t a p a b i l a b e r t e m u d e n g a n 

s e n d i r i n y a . T i t i k t e m u y a n g s e l a m a i n i b e k u m e n g e n a i h a l - h a l y a n g 

d i p e r t i k a i k a n i t u b i a s a n y a b i s a m e n j a d i c a i r a p a b i l a a d a y a n g 

m e m p e r t e m u k a n . M a k a m e d i a s i m e r u p a k a n s a r a n a u n t u k m e m p e r t e m u k a n 

p i h a k - p i h a k y a n g b e r p e r k a r a d e n g a n d i f a s i l i t a s i o l e h s e o r a n g a t a u l e b i h 

m e d i a t o r u n t u k m e n f i l t e r p e r s o a l a n p e r s o a l a n a g a r m e n j a d i j e m i h d a n p i h a k -
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p i h a k y a n g b e r t i k a i m e n d a p a t k a n k e s a d a r a n a k a n p e n t i n g n y a p e r d a m a i a n 

a n t a r a m e r e k a . 

2 . A s p e k p r i n s i p 

S e c a r a h u k u m m e d i a s i t e r c a n t u m d a l a m P a s a l 2 a y a t ( 2 ) P e r m a N o m o r 

0 1 T a h u n 2 0 0 8 y a n g m e w a j i b k a n s e t i a p h a k i m , m e d i a t o r d a n p a r a p i h a k 

u n t u k m e n g i k u t i p r o s e d u r p e n y e l e s a i a n p e r k a r a m e l a l u i m e d i a s i . A p a b i l a 

t i d a k m e n e m p u h p r o s e d u r m . e d i a s i m e n u r u t P e r m a i n i m e r u p a k a n 

p e l a n g g a r a n t e r h a d a p P a s a l 1 3 0 H I R d a n a t a u P a s a l 1 5 4 R b g . y a n g 

m e n g a k i b a t k a n p u t u s a n b a t a l d e m i h u k u m . A r t i n y a , s e m u a p e r k a r a y a n g 

m a s u k k e p e n g a d i l a n t i n g k a t p e r t a m a t i d a k m u n g k i n m e l e w a t k a n a c a r a 

m e d i a s i . K a r e n a a p a b i l a h a l i n i t e r j a d i r e s i k o n y a a k a n f a t a l . 

3 . A s p e k s u b s t a n s i : 

Y a i t u b a h w a m e d i a s i m e r u p a k a n s u a t u r a n g k a i a n p r o s e s y a n g h a r u s 

d i l a l u i u n t u k s e t i a p p e r k a r a p e r d a t a y a n g m a s u k k e P e n g a d i l a n . S u b s t a n s i 

m e d i a s i a d a l a h p r o s e s y a n g h a r u s d i j a l a n i s e c a r a s u n g g g u h - s u n g g u h u n t u k 

m e n c a p a i p e r d a m a i a n . K a r e n a i t u d i b e r i k a n w a k t u t e r s e n d i r i u n t u k 

m e l a k s a n a k a n m e d i a s i s e b e l u m p e r k a r a n y a d i p e r i k s a . M e d i a s i b u k a n h a n y a 

s e k a d a r u n t u k m e m e n u h i s y a r a t l e g a l i t a s f o r m a l , t e t a p i m e r u p a k a n u p a y a 

y a n g s u n g g u h - s u n g g u h y a n g h a r u s d i l a k u k a n o l e h p i h a k - p i h a k t e r k a i t u n t u k 

m e n c a p a i p e r d a m a i a n . M e d i a s i a d a l a h m e r u p a k a n u p a y a p i h a k - p i h a k y a n g 

p e r p e r k a r a u n t u k b e r d a m a i d e m i k e p e n t i n g a n p i h a k - p i h a k i t u s e n d i r i . 

B u k a n k e p e n t i n g a n P e n g a d i l a n a t a u h a k i m , j u g a b u k a n k e p e n t i n g a n 
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m e d i a t o r . S e h i n g g a d e n g a n d e i n i k i a a n s e g a l a b i a y a y a n g t i m b u l k a r e n a 

p r o s e s m e d i a s i i n i d i t a n g g u n g o l e h p i h a k - p i h a k y a n g b e r p e r k a r a . D i m a s a 

d e p a n , p e n g a d i l a n d i h a r a p k a n b i s a m e n j a d i filter d a r i p e r s o a l a n - p e r s o a l a n 

d a n p e r t i k a i a n y a n g t e r j a d i d i d a l a m m a s y a r a k a t s e h i n g g a m a s y a r a k a t 

m e n j a d i t e n t e r a m d a n d a m a i , b u k a n m a l a h m e m u n c u l k a n m a s a l a h - m a s a l a h 

b a r u y a n g p a d a g i l i r a n n y a a k a n m e n g g a n g g u p r o s e s p e m b a n g u n a n p a d a 

u m u m n y a . A p a b i l a m a s y a r a k a t s e l a l u b e r a d a d i d a l a m k o n d i s i k o n f l i k , 

m a k a s e c a r a p s i k o l o g i s k e h i d u p a n b e r b a n g s a a k a n m e n j a d i t e r g a n g g u y a n g 

p a d a g i l i r a n n y a a k a n m e m a c e t k a n r e n c a n a p e m b e r d a y a a n p e r c k o n o m i a n 

m a s y a r a k a t 

D i m a s a d e p a n , p e n g a d i l a n d i h a r a p k a n b i s a m e n j a d i filter d a r i 

p e r s o a l a n - p e r s o a l a n d a n p e r t i k a i a n y a n g t e r j a d i d i d a l a m m a s y a r a k a t 

s e h i n g g a m a s y a r a k a t m e n j a d i t e n t e r a m d a n d a m a i , b u k a n m a l a h 

m e m u n c u l k a n m a s a l a h - m a s a l a h b a r u y a n g p a d a g i l i r a n n y a a k a n 

m e n g g a n g g u p r o s e s p e m b a n g u n a n p a d a u m u m n y a . 



BAB I I I 

PEMBAHASAN 

A. Upaya penyelesaian sengketa tanah antara masyarakat dengan PT. 

G U T H R I E PICONINA INDONESIA (GPI) oleh kantor pertanahan 

kota Sekayu 

S e n g k e t a b i a s a n y a b e r m u l a d a r i s u a t u s i t u a s i d i m a n a a d a p i h a k y a n g 

m e r a s a d i r u g i k a n o l e h p i h a k l a i n . H a l i n i d i a w a l i d e n g a n p e r a s a a n t i d a k 

p u a s y a n g b e r s i f a t s u b j e k t i f d a n t e r t u t u p . K e j a d i a n i n i d a p a t d i a l a m i o l e h 

p e r o r a n g a n m a u p u n k e l o m p o k . P e r a s a a n t i d a k p u a s a k a n m u n c u l 

k c p e r m u k a a n a p a b i l a t e r j a d i conflik interest. P i h a k y a n g m e r a s a d i r a g i k a n 

a k a n m e n y a m p a i k a n k e t i d a k p u a s a n n y a k e p a d a p i h a k k e d u a d a n a p a b i l a 

t i d a k a d a t i t i k t e m u p e n y e l e s a i a n m a k a i n i d i k a t a k a n s e b a g a i s e n g k e t a y a n g 

s e c a r a g a r i s b e s a r t e r d a p a t d u a k u b u / p i h a k y a n g m e m p u n y a i p e n d i r i a n 

m a s i n g - m a s i n g . 

S e n g k e t a t a n a h y a n g t e r j a d i j u g a t i d a k t e r l e p a s d a r i p e r b e d a a n t a f s i r 

t e r h a d a p h a k p u b l i k d a n h a k p e r o r a n g a n y a n g d i a t u r d a l a m U n d a n g - U n d a n g 

P o k o k A g r a r i a . H a k p u b l i k a n t a r a l a i n w e w e n a n g p e m b e r i a n s e r t i f i k a t o l e h 

B a d a n P e r t a n a h a n N a s i o n a l s e b a g a i P e j a b a t T a t a U s a h a N e g a r a , s e d a n g k a n 

y a n g m e n y a n g k u t h a k p e r o r a n g a n d i k a r e n a k a n p r o s e s p e r a l i h a n h a k . 

S e n g k e t a t a n a h y a n g t i m b u l a n t a r a l a i n t e r k a i t d e n g a n w a r i s a n , 

p e n e r b i t a n s e r t i f i k a t , p e r b u a t a n h u k u m p e r a l i h a n h a k a t a s t a n a h ( j u a l b e l i , 

h i b a h ) , d a n p e m b e b a s a n t a n a h u n t u k k e p e n t i n g a n u m u m . S e n g k e t a t a n a h 

y a n g t e r j a d i j u g a t i d a k t e r l e p a s d a r i p e r b e d a a n t a f s i r t e r h a d a p h a k p u b l i k 

d a n hak pemranpan yaug diafnr dalam U n d a n g - U n d a n g P o k o k A g r a r i a . 

H a k p u b l i k a n t a r a l a i n w e w e n a n g p e m b e r i a n s e r t i f i k a t o l e h B a d a n 

3 3 



3 4 

P e r t a n a h a n N a s i o n a l , s e d a n g k a n y a n g m e n y a n g k u t h a k p e r o r a n g a n d a l a m 

p r o s e s p e r a l i h a n h a k n y a . 

S e b a g a i g a m b a r a n , p a d a s a a t I n d o n e s i a s e d a n g d i l a n d a k r i s i s e k o n o m i 

d a n b i s n i s p r o p e r t i t e r p u r u k , m a k a k a s u s - k a s u s y a n g t i m b u l d a n s e r i n g 

m e n c u a t k e p e r m u k a a n a d a l a h b e r k a i t a n d e n g a n t a n a h b a i k i t u m e n g e n a i 

p e n g g u s u r a n t a n a h u n t u k k e p e r l u a n p e m b a n g u n a n , p e r u m a h a n m a u p u n 

i n d u s t r i y a n g d i d o m i n a s i o l e h p i h a k - p i h a k y a n g k u a t t e r h a d a p p i h a k - p i h a k 

y a n g l e m a h e k o n o m i n y a . 

T a n a h s e b a g a i h a k e k o n o m i s e t i a p o r a n g , r a w a n m e m u n c u l k a n 

k o n f l i k i n d i v i d u a n t a r s e s a m a t e r l e b i h d a l a m h a l k e p e n t i n g a n m a s i n g -

m a s i n g y a n g b e r b e d a , h a l - h a l i n i l a h y a n g m e n i m b u l k a n d a n m e n d a t a n g k a n 

d a m p a k b a i k i t u s e c a r a e k o n o m i , s o s i a l , d a n l i n g k u n g a n . S e c a r a e k o n o m i s , 

s e n g k e t a t a n a h y a n g t i m b u l t e l a h m e m a k s a p i h a k - p i h a k y a n g s a i i n g t e r l i b a t 

u n t u k m e n g e l u a r k a n b i a y a d i m a n a s e i n a k i n l a m a p r o s e s p e n y e l e s a i a n 

s e n g k e t a / k o n f l i k i n i m a k a s c m a k i n b e s a r p u l a b i a y a y a n g h a m s d i k e i u a r k a n . 

D a l a m h a ! i n i d a m p a k k e l a n j u t a n y a n g b e i p o t e n s i t e r j a d i a d a l a h p e n u r u n a n 

p r o d u k t i f i t a s k e r j a a t a u u s a h a d i s e b a b k a n k a r e n a s e l a m a s e n g k e t a 

b e r l a n g s u n g , p i h a k - p i h a k y a n g b e r s e n g k e t a h a m s m e n c u r a h k a n t e n a g a d a n 

p i k i r a n d a n m e l u a n g k a n w a k t u n y a s e c a r a k h u s u s . 

D i s a t u s i s i d a l a m m a s y a r a k a t y a n g p l u r a l i s m e y a n g m e m p u n y a i 

b e r b a g a i m a c a m b u d a y a a d a t d a n i s t i a d a t d i I n d o n e s i a , m e r e k a y a n g m a s i h 

m e m e g a n g t e g u h d a n m e m p e r c a y a i k e b i a s a a n d a r i w a r i s a n n e n e k 

m o y a n g / I c l u h u r m e r e k a d a l a m b e r s o s i a l i s a s i a t a u b e r m a s y a r a k a l d a n a m a t 

b e g i t u k o k o h d a n p e n u h d e n g a n k e k e l u a r g a a n y a n g t i n g g i a n t a r a s e s a m a n y a 

s e h i n g g a d a l a m m e l a k u k a n s e g a l a h a ! m e n g e n a i j u a l b e l i m e r e k a m a s i h 

m e n g g u n a k a n s i s t e m t u k a r - m e n u k a r h a s i l t a n a h a l a u h a s i l k e b u n (barter) 

h a l i n i m a s i h m e l e k a t d i s e b a g i a n k e c i l m a s y a r a k a t k i t a d i d a e r a h p e d a l a m a n 
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d a n h a l i n i p u l a y a n g s e b a g i a n b e s a r t e r j a d i d i d a l a m m a s y a r a k a t k i t a d a l a m 

j u a l b e l i t a n a h y a n g m a s i h m e n g g u n a k a n s u r a t b u k t i a t a s h a s i l d a r i t r a n s a k s i 

j u a l b e l i t a n a h d a r i s i p e m i l i k t a n a h d e n g a n s i p e m b e l i t a n a h y a n g b i a s a 

d i s e b u t d e n g a n segel. 

S e g e l a t a u s u r a t b u k t i j u a l b e l i d a r i p c n j u a l k e p e m b e l i t a n a h t e r s e b u t 

m a s i h m e r u p a k a n s u a t u t a n d a s a h n y a j u a l b e l i d i a n t a r a p a r s p i h a k y a n g 

b e r k e p e n t i n g a n t e t a p i s u r a t b u k t i i n i t i d a k m e m p u n y a i k e k u a t a n h u k u m 

y a n g k u a t j i k a t i d a k d i t e r b i t k a n s e r t i f i k a t t a n a h y a n g m e r u p a k a n b e n t u k d a r i 

s u r a t k e p e m i l i k a n r e s m i d a r i p e m e r i n t a h b a h w a t a n a h t e r s e b u t t e l a h 

t e r c a n t u m d a n t e r d a f t a r d i k a n t o r p e r t a n a h a n s e t e m p a t d i m a n a l e t a k t a n a h 

i t u b e r a d a . 

H a l i n i y a n g s e r i n g m e n i m b u l k a n k o n f l i k d i m a s y a r a k a t k i t a d i 

I n d o n e s i a b a h w a t a n a h y a n g m e r e k a m i i i k i d a r i p e m b e l i a n m e r e k a a t a s 

t a n a h t e r s e b u t t e m y a t a d i s e r o b o t o l e h p i h a k I a i n y a n g j u g a m e m p u n y a i 

k e p e n t i n g a n d i a t a s t a n a h i t u , a k i b a t n y a t i m b u l l a h k o n f l i k / s e n g k e t a t a n a h 

m e n g e n a i p e r e b u t a n s t a t u s k e p e m i l i k a n y a n g s a h a t a s t a n a h t e r s e b u t d a n h a l 

i n i a m a t s a n g a t m e m p r i h a t i n k a n d i k a l a n g a n m a s y a r a k a t k i t a , k a r e n a m a s i h 

m i n i m n y a p e n g e t a h u a n m a s y a r a k a t I n d o n e s i a a k a n p e n t m g n y a p e n d a f t a r a n 

t a n a h y a n g m e r e k a m i i i k i a g a r d a p a t t e r h i n d a r a t a u p u n d a p a t m e n g u r a n g i 

r e s i k o t u m p a n g t i n d i h k e p e m i l i k a n a t a s t a n a h y a n g s a m a . 

U n t u k r n e n g h i n d a r i s e n g k e i a s u a t u p e r a l i h a n h a k a t a s t a n a h d a l a m h a l 

j u a l b e l i h a r u s l a h d i p e n u h i s y a r a t f o r m i l d a n s y a r a t m a t e r i i l y a i t u : 

1. S y a r a t F o r m i l h a m s d i t e m p u h s e s u a i d e n g a n p r o s e d u r d a n s y a r a t 

y a n g d i t e t a p k a n y a i t u d i b u a t o l e h / d i h a d a p a n P P A T s e b a g a i p e j a b a t 

u m u m y a n g d i t u n j u k d a n j u g a h a m s d i p e n u h i p u l a s y a r a t 

a d m i n i s t r a s i l a i n n y a s e p e r t i d i s e r a h k a n n y a s e r t i f i k a t a s l i b a g i y a n g 
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s u d a l i b e r s e r t i f i k a t a t a u p u n b u k t i l a i n s e p e r t i s e g e l d a n s u r a t b u k t i 

l a i n n y a . 

2 . S y a r a t M a t e r i i l : 

a . P e n j u a i a d a l a h o r a n g y a n g b e r h a k a t a s t a n a h y a n g a k a n d i j u a l n y a 

b . P e m b e l i a d a l a h o r a n g y a n g b e r h a k u n t u k m e m b e l i h a k a t a s t a n a h 

y a n g a k a n d i b e l i n y a . 

c . T a n a h y a n g a k a n d i j u a l ( b o l e h d i p e r j u a l b e l i k a n d a n t i d a k d a l a m 

k e a d a a n s e n g k e t a ) 

N o m o r 1 d a n 2 d i s e b u t s e b a g a i s y a r a t s u b j e k t i f d a n n o m o r 3 s e b a g a i 

s y a r a t o b j e k t i f . P e n y e l e s a i a n s e n g k e t a / k o n f l i k y a n g t e r j a d i d a l a m b i d a n g 

p e r d a t a , y a n g p a d a u m u m n y a d i t e m p u h a d a l a h m e l a l u i j a l u r p e r a d i l a n 

u m u m s e s u a i d e n g a n U n d a n g - U n d a n g N o m o r 8 T a h u n 2 0 0 4 T e n t a n g 

P e r u b a h a n A t a s U n d a n g - U n d a n g N o m o r 2 T a h u n 1 9 8 6 T e n t a n g P e r a d i l a n 

U m u m y a n g d i s e b u t k a n b a l i w a k e w e n a n g a n d a n p e r a d i l a n u m u m s e s u a i 

d e n g a n k e t e n t u a n d a l a m P a s a l - P a s a l s e b a g a i b e r i k u t : 

1 . P a s a l 2 m e n y a t a k a n b a l i w a P e r a d i l a n U m u m a d a l a h s a l a h s a t u p e l a k s a n a 
k e k u a t a n k e h a k i m a n b a g i r a k y a t p e n c a r i k e a d i l a n p a d a u m u m n y a . 

2 . P a s a l 6 P e n g a d i l a n t e r d i r i d a r i : 
- P e n g a d i l a n N e g e r i y a n g m e r u p a k a n P e n g a d i l a n T i n g k a t P e r t a m a 
- P e n g a d i l a n T i n g g i y a n g m e r u p a k a n P e n g a d i l a n T i n g k a t B a n d i n g 

3 . P a s a l 5 0 , P e n g a d i l a n N e g e r i b e r t u g a s d a n b e r w e n a n g m e m e r i k s a , 
m e m u t u s d a n m e n y e l e s a i k a n p e r k a r a p i d a n a d a n p e r k a r a p e r d a t a d i 
t i n g k a t p e r t a m a . 

4 . P a s a l 5 1 : 
- P e n g a d i l a n t i n g g i b e r t u g a s d a n b e r w e n a n g m e n g a d i l i p e r k a r a 

p i d a n a d a n p e r k a r a p e r d a t a d i t i n g k a t b a n d i n g . 
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- P e n g a d i l a n t i n g g i j u g a b e r t u g a s d a n b e r w e n a n g m e n g a d i l i d i 
t i n g k a t p e r t a m a d a n t e r a k h i r s e n g k e t a k e w e n a n g a n a n t a r 
p e n g a d i l a n n e g e r i d i d a e r a h h u k u m n y a . ^ 

B e r d a s a r k a n k e t e r a n g a n d a r i s t a f k a n t o r p e r t a n a h a n k o t a S e k a y u , 

y a n g m e n j a d i f a k t o r p e n y e b a b s e n g k e t a t e r s e b u t a d a l a h : 

a . A d a n y a p e m b e b a s a n l a h a n y a n g t i d a k j e l a s k e p e m i l i k a n n y a 

b . p a d a s a a t p e m b e b a s a n t a n a h t e r j a d i k e s a i a h a n g a n t i r u g i t e r h a d a p 

o r a n g y a n g b u k a n p e m i l i k n y a ( t a n a h t i d a k d i k u a s a i o l e h p e m i l i k n y a ) 

c. j a n j i p e r u s a h a a n u n t u k m e m b u a t k a n k e b u n p l a s m a y a n g t i d a k 

d i r e a J i s a s i k a n / r e a l i s a s i k e b u n p l a s m a k u r a n g d a r i y a n g t e l a h 

d i s e p a k a t i s e b c l u m n y a 

d . t a n a h y a n g d i t e r l a n t a r k a n o l e h p e m i l i k n y a s e h i n g g a p a d a saa t 

p e m b e b a s a n t i d a k a d a d i t e m p a t 

e. p e n g u r u s a n l a h a n m a s y a r a k a t y a n g p r o s e s g a n t i m g i n y a b e l u m 

t e r c a p a i k e s e p a k a t a n a n t a r a p e r u s a h a a n d a n m a s y a r a k a t p e m i l i k 

l a h a n .'^ 

I n i m e r u p a k a n s u a t u j a l a n t e m p u h p e n y e l e s a i a n m e l a l u i j a l u r l i t i g a s i 

y a n g m e m a k a n w a k t u y a n g p a n j a n g d a n l a m a d i s a m p i n g i t u j u g a m e m a k a n 

b i a y a y a n g b a n y a k d a n i n i m e r u p a k a n h a m b a t a n b a g i p a r a p i h a k y a n g i n g i n 

m e n c a r i k e a d i l a n , t e r l e b i h b a g i m a s y a r a k a t y a n g b e r a d a p a d a g o l o n g a n 

e k o n o m i m e n e n g a h k e b a w a h y a n g t i d a k m a m p u m e m b a y a r b i a y a p e r k a r a . 

") Undang-Undang Nomor 8 Tahun 2004 Tentang Perubahan Atas Undang-Undang 
Nomor 2 Tahun 1986 tentang Peradilan Umum. 

)wawancara dengan bapak syafrullah, ketua bagian perkara tanah kantor pertanahan 
kota sekayu , tanggal 24 maret 2015 
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M a k a h e n d a k n y a s e n g k e t a - s e n g k e t a p e r t a n a h a n y a n g t e r j a d i d i s e l e s a i k a n 

s e c a r a k o m p r e h e n s i f d a n t e r i n t e g r a ! d e n g a n l e b i h m e n g e d e p a n k a n p r i n s i p 

win-win solution m e l a l u i j a l u r n o n - l i t i g a s i . 

B e g i t u p u l a d a l a m p e n y e l e s a i a n s e n g k e t a m e l a l u i j a l u r m u s y a w a r a h 

m u f a k a t y a n g l e b i h d i k e n a l d a n t e l a h b e r a k a r d i d a l a m m a s y a r a k a t 

I n d o n e s i a s e b a g a i b e n t u k p e n y e l e s a i a n y a n g t e l a h h i d u p d a n d i h o i m a t i 

d a l a m p e r g a u l a n a n t a r s o s i a l , p e r t i m b a n g a n p e n y e l e s a i a n s e n g k e t a d a l a m 

m a s y a r a k a t t r a d i s i o n a l m e l a l u i m u s y a w a r a h d a n m u f a k a t l e b i h d i t e k a n k a n 

k e p a d a u n t u k m e n j a g a k e h a r m o n i s a n k e l o m p o k a t a u p e r s a t u a n d a n 

k e s a t u a n b a n g s a , p e n y e l e s a i a n s e n g k e t a i n i m e m i l L k i r a g a m b e n t u k 

m i s a l k a n m e d i a s i a t a u a r b i t r a s e , m e d i a s i d i p a n d a n g l e b i h e f e k t i f s e b a g a i 

a l t e m a t i f p e n y e l e s a i a n s e n g k e t a y a r i g d a p a t m e m u a s k a n p a r a p i h a k . 

P e n y e l e s a i a n s e n g k e i a m e l a u i A D R s e c a i a i m p l i s i t d i m u a t d a l a m 

P e r p r e s N o m o r 1 0 T a h u n 2 0 0 6 T e n t a n g B a d a n P e r t a n a h a n N a s i o n a l ( B P N ) 

d a l a m s t r a k t u r o r g a n i s a s i B P N d i b e n t u k s a t u k e d e p u t i a n , y a k n i D e p u t i 

B i d a n g P e n g k a j i a n d a n P e n a n g a n a n S e n g k e t a d a n K o n f l i k P e r t a n a h a n d a n 

B P N t e l a h m e n e r b i t k a n P e h i n j u k T e k n i s P e n a n g a n a n d a n P e n y e l e s a i a n 

M a s a l a h P e r t a n a h a n m e l a l u i K e p u t u s a n K e p a l a B P N R I N o . 3 4 T a l i u n 2 0 0 7 

d a n d a l a m m e n j a l a n k a n t u g a s t e r s e b u t B P N m e l a k u k a n u p a y a a n t a r a l a i n 

m e l a l u i m e d i a s i s e t e l a h b e r l a k u n y a P e r p r e s N o m o r 10 T a h u n 2 0 0 6 . 

P a d a e r a b a r u y a n g d i k a t a k a n s e b a g a i z a m a n r e f o r m a s i l a y a k n y a s a a t 

i n i b a n y a k s c k a l i p e r u b a h a n - p e r u b a h a n y a n g t e r j a d i , d a l a m a r t i 
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p e r k e m b a n g a n d i m a s y a r a k a t y a n g s e m a k i n l a m a s e m a k i n m a j u , p e r u b a h a n 

p e r u b a h a n d i a t a s b a i k i t u d i b i d a n g s o s i a l , e k o n o m i , b u d a y a , d a n p o l i t i k 

s e r t a h u k u m k h u s u s n y a d a l a m b i d a n g i n v e s t a s i . I m b a s d a r i a d a n y a 

p e r k e m b a n g a n d a l a m b i d a n g h u k u m b e r d a m p a k p u l a p a d a m a k i n 

m e n i n g k a t n y a k e s a d a r a n h u k u m d i m a s y a r a k a t d a l a m b e r i n t e r a k s i a n t a r 

s e s a m a . 

K e s a d a r a n i n i l a h y a n g m e l a h i r k a n a d a n y a s u a t u p r o s e s h u k u m y a n g 

d i l a k u k a n o l e h m a s y a r a k a t j i k a t e r j a d i s e n g k e t a d e n g a n m e n g g u n a k a n 

m e d i a s i u n t u k m e n y e l e s a i k a n p e r m a s a l a h a n a g a r d a p a t m e n c a p a i s u a t u 

k e s e p a k a t a n y a n g r n e n g u n t u n g k a n b a g i k e d u a b e l a h p i h a k d e n g a n m e l a l u i 

j a l u r p e r u n d i n g a n . D a l a m p e r k e m b a n g a n n y a p e n y e l e s a i a n s e n g k e t a 

k e m u d i a n d i g u n a k a n i s t i l a h Dispute Resolution ( D R ) a t a u m e k a n i s m e 

P e n y e l e s a i a n S e n g k e t a ( M P S ) p a d a U n d a n g - U n d a n g N o m o r 3 0 T a h u n 1 9 9 9 

t e n t a n g t a t a c a r a p e n y e l e s a i a n s e n g k e t a m e l a l u i A B R y a k n i s e b a g a i 

l e m b a g a p e n y e l e s a i a n s e n g k e t a a t a u p e r b e d a a n p e n d a p a t m e l a l u i p r e d u r 

y a n g u i s e p a k a t i p a r a p i h a k d e n g a n p e n y e l e s a i a n d i l u a r p e n g a d i l a n s a l a h 

s a t u n y a d e n g a n c a r a m e d i a s i . 

L a t a r b e l a k a n g a d a n y a p r o s e s m e d i a s i i a l a h d e n g a n p e n y e l e s a i a n d i l u a r 

p e n g a d i l a n m a s y a r a k a t d a p a t l e b i h c e p a t k e t i m b a n g d e n g a n b e r p e r k a r a d i 

p e n g a d i l a n y a n g m e m a k a n w a k t u y a n g l a m a , s e l a i n i t u b i a y a y a n g m a h a l 

d a p a t d i t e k a n , s e l a i n i t u t e r k a d a n g p u t u s a n d i p e n g a d i l a n t i d a k 

m e n y e l e s a i k a n p e r k a r a . 
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T i d a k a d a p u t u s a n p e n g a d i l a n y a n g m e n g a n t a r p a r a p i h a k y a n g 

b e r s e n g k e t a k e a r a l i p e n y e l e s a i a n m a s a l a h d i m a n a p u t u s a n p e n g a d i l a n 

b u k a n s e b a g a i p e m b e r i s o l u s i y a n g t e r b a i k d i a n t a r a p a r a p i h a k y a n g 

b e r s e n g k e t a k a r e n a m e n i m b u l k a n p e m e n a n g d i s a t u s i s i d a n p i h a k y a n g 

k a l a h d i s i s i l a i n n y a . S e h i n g g a b u k a n k e d a m a l a n d a n k e t e n t e r a m a n y a n g 

t i m b u l , t e t a p i m a l a h m e n i m b u l k a n k e b e n c i a n . 

U p a y a y a n g d i l a k u k a n o l e h k a n t o r p e r t a n a h a n k o t a s e k a y u d a l a m 

n i e n y e l e s a i k a n s e n g k e t a t a n a h a n t a r a m a s y a r a k a t d e n g a n P T . G P I a d a l a h : 

a. M e l a k u k a n p e m e r i k s a a n d o k u m e n d a n p e m e r i k s a a n d i l a p a n g a n 

t e r h a d a p s u r a t t u n t u t a n d a r i m a s y a r a k a t 

b . M e m a n g g i l p a r a p i h a k y a n g b e r s e n g k e t a 

c. M e n g a d a k a n m u s y a w a r a h a n t a r a p a r a p i h a k y a n g b e r s e n g k e t a 

u n t u k m e n d a p a t k a n s o l u s i t e r b a i k u n t u k m e n y e l e s a i k a n s e n g k e t a 

t e r s e b u t , ' ^ 

T e r h a d a p t u n t u t a n m a s y a r a k a t d a l a m s e n g k e t a d e n g a n P J ' . G P I t e l a h 

d i a d a k a n p e n g u k u r a n u l a n g o i e h t i m B a d a n P e r t a n a h a n N a s i o n a l ( B P N ) 

k o t a s e k a y u d a n h a s i l a k h i r p e n y e l e s a i a n n y a m e n g a c u p a d a i s i p e r j a n j i a n 

t a n g g a l 3 j u n i 2 0 0 5 a n t a r a P T . G P I d e n g a n m a s y a r a k a t y a n g d a l a m h a l i n i 

d i w a k i l i o l e h H j . N u r ' a i n i m a k r u f d a n H . A n w a r m e r e k a m e n u n t u t a g a r 

d i b u a t k a n k e b u n p l a s m a d a n m e n u n t u t g a n t i r u g i y a n g t e l a h d i s e p a k a t i . ' * 

) wawancara dengan bapak syafrullah, ketua bagian perkara tanah kantor pertanahan 
kota sekayu , tanggal 24 maret 2015 

wawancara dengan bapak syafrullah, ketua bagian perkara tanah kantor pertanahan 
kota sekayu , tanggal 24 maret 2015 
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B . Faktor hambatan penyelesaian sengketa tanah antara masyarakat 

dengan PT. GUTHRIE PICONINA INDONESIA (GPI) oleh kantor 

pertanahan kota Sekayu 

T a n a h m e r u p a k a n h a l y a n g s a n g a t p e n t i n g d a l a m k e h i d u p a n 

m a s y a r a k a t d i I n d o n e s i a . M e n g a p a ? F a k t a p e r t a m a y a n g d a p a t d i a j u k a n 

s e b a g a i p e n d u k u n g k e b e n a r a n p e m y a t a a n t e r s e b u t a d a l a h b a n y a k n y a 

m a s y a r a k a t y a n g m e n g g a n t u n g k a n p e n g h i d u p a n s e h a r i - h a r i n y a p a d a t a n a h , 

b a i k u n t u k b e r t a n i , b e r k e b u n , m a u p u n u s a h a - u s a h a l a i n n y a d e n g a n 

m e m a n f a a t k a n t a n a h y a n g d i m i l i k i . F a k t a k e d u a , c u k u p b a n y a k p u i a o r a n g 

y a n g m e n g g a n t u n g k a n n a s i b h a r i d e p a n n y a b a h k a n s a m p a i k e h i d u p a n a n a k 

c u c u n y a d e n g a n m e n j a d i k a n t a n a h s e b a g a i a s e t i n v e s t a s i . A l a s a n n y a 

s e d e r h a n a y a i t u h a r g a t a n a h a k a i i t e r u s m e l a m b u n g a k i b a t m e n i n g k a t n y a 

k e b u t u h a n t e r h a d a p k e t e r s e d i a a i i t a n a h , s e m e n t a r a l u a s a n t a n a h y a n g 

t e r s e d i a t i d a k p e m a i i b e r t a m b a h . 

M a s i h b a n y a k f a k t a - f a k t a I a i n y a n g m e n u n j u k k a n b e t a p a s t r a t e g i s n y a 

p e r a n t a n a h b a g i k e h i d u p a n m a n u s i a . A k i b a t p e r a n n y a y a n g p e n t i n g 

t e r s e b u t , t i d a k j a r a n g r . y a w a p u n s e r i n g k a l i d i p e r t a r u h k a n d e m i 

m e m p e r t a h a n k a n / m e n d a p a t k a n h a k m i l i k a t a s t a n a h . H a n y a s a j a s a n g a t 

d i s a y a n g k a n b a h w a t i n g g i n y a k e b e r a n i a n u n t u k m e m p e r t a h a n k a n / 

m e n d a p a t k a n i i a k m i l i k a t a s t a n a h t e r s e b u t t i d a k s e b a n d i n g d e n g a n 

r e n d a h n y a k e s a d a r a n u n t u k m e l a k u k a n p e n d a f t a r a n t a n a h d i K a n t o r 

P e r t a n a h a n s e t e m p a t . K e a d a a n d c m i k i a n l a h y a n g p a d a a k h i m y a m e n j a d i 

s a l a h s a t u p e m i c u t i m b u l n y a s e n g k e t a / k o n f l i k t e r k a i t k e p e m i l i k a i i h a k a t a s 

t a n a h . 
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A d a p u n t u j u a n d a r i a d a n y a p e n d a f t a r a n t a n a h , y a i t u : 

• M e m b e r i k a n k e p a s t i a n h u k u m d a n p e r l i n d u n g a n h u k u m a t a s s u a t u 

b i d a n g , s a t u a n r u m a h s u s u n , d a n h a k - h a k I a i n y a n g t e r d a f t a r . 

• M e n y e d i a k a n i n f o r m a s i a t a s s u a t u b i d a n g , s a t u a n r u m a h s u s u n , d a n 

h a k - h a k l a i n y a n g t e r d a f t a r . 

• T e r s e l e n g g a r a n y a t e r t i b a d m i n i s t r a s i p e r t a n a h a n . 

U n t u k m e n d a p a t k a n j a m i n a n k e p a s t i a n h u k u m a t a s b i d a n g t a n a h , 

m e m e r l u k a n p e r a n g k a t h u k u m y a n g t e r t u l i s , l e n g k a p , j e l a s d a n 

d i l a k s a n a k a n s e c a r a k o n s i s t e n s e s u a i d e n g a n j i w a d a n i s i k e t e n t u a u -

k e t e n t u a n y a n g b e r l a k u . B e r d a s a r k a n d a r i p e n j e l a s a n d i a t a s d a p a t d i k a t a k a n 

b a h w a t a n a h m e r u p a k a n h a l u t a m a d a l a m k e h i d u p a n m a n u s i a , h a l i n i a k a n 

m e m i c u t e r j a d i n y a p e r e b u t a n t a n a h a t a u l a h a n d a l a m m e m e n u h i k e b u t u h a n 

h i d u p b a i k i n d i v i d u m a u p u n b e r k e l o m p o k . 

K i t a s e r i n g d i b i n g u n g k a n d e n g a n i s t i l a h " m a s a l a h " d i s a m p i n g i s t i l a h 

" s e n g k e t a " . S u a t u m a s a l a l i d a p a t b e r s i f a t t e k n i s s e m a t a - m a t a y a n g 

p e n y e l e s a i a n n y a c u k u p b e r u p a p e t u n j u k - p e t u n j u k t e k n i s a t a u i n s t r u k s i d i n a s 

y a n g b i a s a n y a m e m p a k a n c a r a p e m e c a h a n a p a b i l a s e s u a t u a p a r a t p e l a k s a n a 

m e n e m u k a n k e s u l i t a n l e k n i s p e r a t u r a n . A k a n t e t a p i a p a b i l a y a n g 

m e n g a j u k a n u s u l t e r s e b u t s e o r a n g w a r g a m a s y a r a k a t y a n g m e r a s a d i r u g i k a n 

o l e h k a r e n a s u a t u p e n c t a p a n s e o r a n g p e j a b a t , m i s a l n y a : s e o r a n g p e m o b o n 

h a k m i l i k t e m y a t a h a n y a d i k a b u l k a n d e n g a n h a k g u n a b a n g u n a n a t a u h a k 

l a i n , m a k a i n i a d a l a h t u g a s p e l a y a n a n m a s y a r a k a t y a n g m e m p a k a n f u n g s i 
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p e n y e l e s a i a n s e n g k e i a h u k u m a t a u m a s a l a h h a k - h a k a t a s t a n a h . S e c a i a 

o b j e k t i f s u b t a n s i m a s a l a h p e r t a n a l i a n b c r p a n g k a l a t a u b e r t i t i k t o l a k p a d a 

k e t i d a k s e r a s i a n p a n d a n g a n t e r h a d a p d u a f a k t o r , y a i t u f a k t o r m a n u s i a d a n 

f a k t o r t a n a h . 

M e n u r u t p a s a l 1 9 a y a t (2) U U P A k e g i a t a n p e n d a f t a r a n t a n a h y a n g 

d i l a k u k a n o l e h p e m e r i n t a h , m e l i p u t i : 

a . P e n g u k u r a n , p e r p e t a a n , d a n p e m b u k u a n t a n a h 

b . P e n d a f t a r a n h a k - h a k a t a s t a n a h d a n p e r a l i h a n h a k - h a k t e r s e b u t 

c. P e m b e r i a n s u r a t t a n d a b u k t i h a k , y a n g b e r l a k u s e b a g a i a l a t 

p e m b u k t i a n y a n g k u a t . ' ^ 

P e m e r i n t a h w a j i b m e n g a t u r d a n m e n y e l e n g g a r a k a n p e n d a f t a r a n 

t a n a h y a n g a d a d i r e p u b l i k I n d o n e s i a a g a r m a s y a r a k a t m e n d a p a t k a n : 

1 . k e p a s t i a n h a k a t a s i a n a h , a r t i n y a d e n g a n d i d a i l a r k a n h a k a ta s 

t a n a h n y a a k a n d i k e t a h u i s t a t u s h a k n y a , a p a k a h s t a t u s t a n a h n y a i t u 

h a k m i l i k , h a k g u n a u s a h a , h a k g u n a b a n g u n a n , h a k p a k a i d a n 

s e b a g a i n y a . 

2 . k e p a s t i a n s u b j e k h a k n y a , a r t i n y a d e n g a n d i d a f t a r k a n h a k a t a s 

t a n a h n y a a k a n d i k e t a h u i s i a p a k a h y a n g m e n j a d i p e m i l i k n y a . 

K e p a s t i a n t e n t a n g o b j e k h a k n y a s a n g a t d i p e r l u k a n , k a r e n a p e r b u a t a n 

'•') urip santoso. Off.cit. hlm.305 
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m e n g e n a i t a n a h t e r s e b u t p a d a a s a s n y a h a n y a m e n i m b u l k a n a k i b a t 

y a n g d i k e h e n d a k i j i k a d i l a k u k a n o l e h p e m i l i k n y a s e n d i r i 

3 . k e p a s t i a n o b j e k h a k n y a , a r t i n y a d e n g a n d i d a f t a r k a n h a k a t a s 

t a n a h n y a a k a n d i k e t a h u i d e n g a n p a s t i d i m a n a l e t a k n y a , l u a s d a n 

b a t a s - b a t a s n y a . P e n d a f t a r a n t a n a h u n t u k u n t u k p e r t a m a k a l i 

d i l a k u k u n m e l a l u i p e n d a f t a r a n s e c a r a s i s t e m a t i k d a n p e n d a f t a r a n 

t a n a h s e c a r a s p o r a d i k . 

K e w a j i b a n b a g i p e m e g a n g H a k G u n a U s a h a u n t u k m e n d a f t a r k a n 

t a n a h n y a d i a t u r d a l a m p a s a l 3 2 U U P A , y a i t u : 

1 ) H a k G u n a U s a l i a , t e r m a s u k s y a r a t - s y a r a t p e m b e r i a n n y a , d e m i k i a n 
j u g a s e i i a p p e r a l i h a n d a n p e n g h a p u s a n t e r s e b u t , h a r u s d i d a f t a r k a n 
m e n u r u t k e t e n t u a n - k e t e n t u a n y a n g d i m a k s u d d a l a m p a s a l 1 9 . 

2 ) P e n d a f t a r a n t e r m a k s u d d a l a m a y a t 1 m e r u p a k a n a l a t p e m b u k t i a n 
y a n g k u a t m e n g e n a i p e r a l i h a n s e r t a h a p u s n y a H a k G u n a U s a h a , 
k e c u a l i d a l a m h a l h a k i t u h a p u s k a r e n a j a n g k a w a k t u n y a b e r a k h i r . 

B a d a n P e r t a n a h a n N a s i o n a l ( B P N ) m e r u p a k a n l e m b a g a 

p e m e r i n t a h a n y a n g b e r t u g a s u n t u k m e l a k s a n a k a n d a n m e n g e m b a n g k a n 

a d m i n i s t r a s i p e r t a n a h a n . D a l a m m e l a k s a n a k a n t u g a s t e r s e b u t , p e n y e l e s a i a n 

m a s a l a h p e r t a n a h a n m e r u p a k a n s a l a h s a t u f u n g s i y a n g m e n j a d i k e w e n a n g a n 

B P N . P e n y e l e s a i a n s e n g k e t a t a n a h m e l a i u i m e d i a s i o l e h B P N p e r l u 

d i l a n d a s i d e n g a n k e w e n a n g a n - k e w e n a n g a n y a n g s a h b e r d a s a r k a n p e r a t u r a n 

p e r u n d a n g - u n d a n g a n . H a l i n i p e n t i n g s e b a g a i l a a d a s a n B P N u n t u k m e d i a t o r 

d i d a l a m p e n y e l e s a i a n s e n g k e t a p e r t a n a h a n , k a r e n a p e r t a n a h a n d i k u a s a i o l e h 

a s p e k h u k u m p u b l i k d a n h u k u m p r i v a t m a k a t i d a k s e m u a s e n g k e t a 

p e r t a n a h a n d a p a t d i s e l e s a i k a n m e l a l u i l e m b a g a m e d i a s i , h a n y a s e n g k e t a 

p e r t a n a h a n y a n g d a l a m k e w e n a n g a n s e p e n u h n y a d a r i p e m e g a n g h a k s a j a 

y a n g d a p a t d i s e l e s a i k a n m e l a l u i l e m b a g a m e d i a s i . O l e h k a r e n a i t u 

k e s e p a k a t a n d a l a m r a n g k a p e n y e l e s a i a n s e n g k e t a m e l a l u i m e d i a s i d i l a k u k a n 

ibid.,hlm.279 
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p e m b a t a s a n - p e m b a t a s a n h a l i n i d l m a k s u d k a n a g a r p u t u s a n m e d i a s i t e r s e b u t 

t i d a k m e l a n g g a r h u k u m s e r t a d a p a t d i l a k s a n a k a n s e c a r a e f e k t i f d i l a p a n g a n . 

P e n y e l e s a i a n s e n g k e t a t a n a h m e n c a k u p b a i k p e n a n g a n a n m a s a l a h 

p e r t a n a h a n o l e h B P N s e n d i r i m a u p u n p e n a n g a n a n t i n d a k l a n j u t 

p e n y e l e s a i a n m a s a l a h o l e h l e m b a g a l a i n . B e r k a i t d e n g a n m a s a l a h 

p e r t a n a h a n y a n g d i a j u k a n , B P N m e m p u n y a i k e w e n a n g a n a t a s p r a k a r s a n y a 

s e n d i r i u n t u k m e n y e l e s a i k a n p e r m a s a l a h a n y a n g d i m a k s u d . D a s a r h u k u m 

k e w e n a n g a n B P N s e b a g a i m a n a t e l a h d i k e m u k a k a n s e c a r a c k s p l i s i t , 

t e r c a n t u m d a l a m K e p u t u s a n K e p a l a B P N N o m o r 6 T a h u n 2 0 0 1 t e n t a n g 

O r g a n i s a s i d a n T a t a K e r j a B P N . 

U n t u k m e n g e t a l v u i k a s u s p o s i s i n y a t e r s e b u t p e r l u d i l a k u k a n 

p e n e l i t i a n d a n p e n g k a j i a n s e c a r a y u r i d i s , fisik, m a u p u n a d m i n i s t r a s i -

P u t u s a n p e n y e l e s a i a n s e n g k e t a a t a u m a s a l a h t a n a h m e r u p a k a n h a s i l 

p e n g u j i a n d a r i k e b e n a r a n f a k t a o b j e k y a n g d i s e n g k e t a k a n . Output-nya 

a d a l a h s u a t u r u m u s a n p e n y e l e s a i a n m a s a l a h b e r d a s a r k a n a s p e k b e n a r a t a u 

s a l a h . 

D a l a m r a n g k a p e n y e l e s a i a n m a s a l a h s e n g k e t a t e r s e b u t u n t u k 

m e m b e r i k a n p e r l a k u a n y a n g s e i m b a n g k e p a d a p a r a p i h a k d i b e r i k a n 

k e s e m p a t a n s e c a r a t r a n s p a r a n u n t u k m e n g a j u k a n p e n d a p a t n y a m e n g e n a i 

p e r m a s a l a h a n t e r s e b u t . D i s a m p i n g i t u , d a l a r n k a s u s - k a s u s t e r t e n t u e n a d a 

m e r e k a d a p a t d i b e r i k a n k e b e b a s a n u n t u k m e n e n t u k a n s e n d i r i r u m u s a n 

p e n y e l e s a i a n m a s a l a h n y a . D a l a m h a l i n i B P N h a n y a m e n i n d a k l a n j u t i 

p e l a k s a n a a n p u t u s a n s e c a r a a d m i n i s t r a t i f s e b a g a i r u m u s a n p e n y e l e s a i a n 

m a s a l a h y a n g t e l a h m e r e k a s e p a k a t i . B e r d a s a r k a n k e v / e n a n g a n 

p e n y e l e s a i a n m a s a l a h d e n g a n c a r a m e d i a s i i t u d a p a t m e m b e r i k a n p e n g a r u h 

t e r h a d a p p u t u s a n p e n y e l e s a i a n m a s a l a h s e h i n g g a d i s a m p i n g d a p a t 

m e w u j u d k a n k e a d i l a n d a n k e m a n f a a t a n , s e k a l i g u s j u g a d a l a m r a n g k a 
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k e p a s t i a n d a n p e r l i n d u n g a n h u k u m , d e n g a n d e m i k i a n m e d i a s i o l e h B P N 

b e r s i f a t a u t o r i t a t i f . 

P e n y e l e s a i a n s e n g k e t a p e r t a n a h a n t e r m a s u k m e l a l u i m e d i a s i o l e h 

B a d a n P e r t a n a h a n N a s i o n a l p e r l u d i l a n d a s i d e n g a n k e w e n a n g a n -

k e w e n a n g a n y a n g s a h b e r d a s a r k a n p e r a t u r a n p e r u n d a n g - u n d a n g a n . H a l i n i 

p e n t i n g s e b a g a i l a n d a s a n B P N u n t u k m e n j a d i m e d i a t o r d i d a l a m 

p e n y e l e s a i a n s e n g k e t a p e r t a n a h a n , o l e h k a r e n a p e r t a n a h a n d i k u a s a i a s p e k 

h u k u m p u b l i k d a n h u k u m p r i v a t , t i d a k s e m u a s e n g k e t a p e r t a n a h a n d a p a t 

d i s e l e s a i k a n m e l a l u i l e m b a g a m e d i a s i . 

H a n y a s e n g k e t a p e r t a n a h a n y a n g d a l a m k e w e n a n g a n s e p e n u h n y a 

d a r i p e m e g a n g h a k y a n g d a p a t d i s e l e s a i k a n m e l a l u i l e m b a g a m e d i a s i . O l e h 

k a r e n a i t u , k e s e p a k a t a n d a l a m r a n g k a p e n y e l e s a i a n s e n g k e t a m e l a l u i 

m e d i a s i d i l a k u k a n p e m b a t a s a n - p e m b a t a s a n . H a i i n i d i m a k s u d k a n a g a r 

p u t u s a n m e d i a s i t e r s e b u t t i d a k m e l a n g g a r h u k u m s e r t a d a p a t d i l a k s a n a k a n 

s e c a r a e f e k t i f d i l a p a n g a n . A p a b i l a a d a n y a p e n y e l e s a i a n p a s t i d e n g a n 

s e n d i r i n y a a d a p e r m a s a l a h a n y a n g h a r u s d i s e l e s a i k a n , k a s u s t e r s e b u t 

b e r s u r n b e r p a d a s e n g k e t a p e r d a t a y a n g b e r h u b u n g a n d e n g a n m a s a l a h t a n a h , 

d a n d a l a m s e n g k e t a t e r s e b u t m e n y a n g k u t p i h a k - p i h a k y a i t u p i h a k 

p e n g g u g a t d a n p i h a k t e r g u g a t . D a l a m m a s a l a h s e n g k e t a t a n a h s e p e r t i 

h a l n y a d e n g a n m a s a l a h s e n g k e t a p e r d a t a l a i n n y a , u m u m n y a t e r d a p a t 

s e o r a n g i n d i v i d u y a n g m e r a s a h a k n y a d i l u g i k a n a t a u d i l a n g g a r o l e h 

s e o r a n g i n d i v i d u l a i n n y a . P a d a u m u m n y a p r o s e d u r p e n y e l e s a i a n s e n g k e t a 

t a n a h m e l a l u i l e m b a g a m e d i a s i i n i d i l a k u k a n o l e h k e d u a b e l a h p i h a k y a n g 

b e r s e n g k e t a y a i t u d e n g a n j a l a n m e n u n j u k B P N s e b a g a i s e o r a n g m e d i a t o r 

d a n d i s a k s i k a n o l e h s a k s i - s a k s i . 

S e n g k e t a P e r t a n a h a n s e c a r a s u b s t a n t i f d a p a t d i k e l o m p o k a n s e b a g a i 

b e r i k u t : 
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A . S e n g k e t a H u k u m y a i t u s e n g k e t a y a n g b e r k a i t a n d e n g a n s t a t u s h u k u m : 

S u b y e k n y a - P e r b e d a a n p a n d a n g a n a t a u p e n i l a i a n t e n t a n g p i h a k a t a u 

o r a n g y a n g b e r h a k a t a s s u a t u b i d a n g t a n a h ( d a t a y u r i d i s t a n a h - a l a s h a k ) . 

O b j e k n y a - P e r b e d a a n p a n d a n g a n a t a u p e m i l a i a n t e n t a n g s t a t u s t a n a h , 

s t a t u s h a k a t a s t a n a h , l e t a k l o k a s i n y a , b a t a s - b a t a s n y a ( d a t a fisik t a n a h ) : 

1 ) S e n g k e t a K e p e n t i n g a n y a i t u y a n g b e r k a i t a n d e n g a n p e r b e d a a n 

k e p e n t i n g a n . 

2) A d a n y a p e r b e d a a n k e b u t u h a n y a n g d i u p a y a k a n u n t u k d i w u j u d k a n 

( b u k a n k e i n g i n a n ) . A d a n y a p e r b e d a a n a k s e s d a n k e m a m p u a n u n t u k 

m e w u j u d k a n k e b u t u h a n . 

B . S e n g k e t a p e n a f s i r a n y a i t u y a n g b e r k a i t a n d e n g a n p e r b e d a a n p e n a f s i r a n : 

1 ) D o m e i n h u k u m d a r i s u a t u p e r i l a k u ; 

2) K o n s e k u e n s i h u k u m b e s e r t a a k i b a t n y a y a n g t e r j a d i S u m b e r 

S e n g k e t a p e r t a n a h a n d a p a t d i b e d a k a n : 

a . T i n d a k a n M e l a w a n H u k u m , s e p e r t i : 

1 ) P e n y e r o b o t a n a t a u p e n d u d u k a n t u J i a h y a n g d i p u n y a i o r a n g 

l a i n . 

2 ) P e m i n d a h a n p a t o k - p a t o k t a n d a b a t a s t a n a h . 

3) P e n y a l a h g u n a a n d o k u m e n s u r a t t a n a h a t a u K e p u t u s a n 

H u k u m t e r t e n t u u n t u k m e n g u a s a i t a n a h o r a n g l a i n . 

b . K e p u t u s a n T a t a U s a h a N e g a r a s e p e r t i : 

1 ) P e n g c s a h a n b e r i t a a c a r a p e n g u m p u l a n d a n p e m e r i k s a a n d a t a 

fisik y a n g b e l u m d i s e p a k a t i . 

2 ) P e m b u k u a n d a t a j u r i d i s / f i s i k d a l a m b u k u t a n a h y a n g b e l u m 

m e m p u n y a i k e p a s t i a n h o k u m 
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3) P e n e r b i t a n s e r t i f i k a t y a n g d a t a j u r i d i s n y a ( s u b j c k h a k n y a ) 

b e l u m p a s t i . 

4 ) S u r a t k e p u t u s a n P e m b e r i a n H a k / i j i n p e n g a d a a n t a n a h . 

c. K e b i j a k s a n a a n p e r u n d a n g - u n d a n g a n n e g a r a 

1 ) P e m b e r i a n a k s e s y a n g t i d a k s a m a p a d a s e m u a k e l o m p o k 

2) P e n e k a n a n p a d a p e r s a i n g a n d a l a m p e r o l e h a n h a k a t a s t a n a h 

3 ) P e m b i a r a n t e r h a d a p p e n e l a n t a r a n t a n a h 

4) P e m a r j i n a l a n H a k U l a y a i m a s y a r a k a t a d a t 

5 ) P e m a t i s i i r i a n L a n d R e f o r m y a n g m e n g a k i b a t k a n k e s e n j a n g a n d a n 

k e m i s k i n a n 

y a n g m e n j a d i h a m b a t a n d a l a m p e n y e l e s a i a n s e n g k e t a t a n a h a n t a r a 

m a s y a r a k a t d e n g a n P T . G U T H R i E P I C O N I N A I N D O N E S I A ( G P I ) a d a l a h : 

a . L e g a l i t a s k e p e m i l i k a n l a h a n m a s y a r a k a t y a n g k u r a n g j e l a s 

b . K e a d a a n t a n a h y a n g d i l a p o r k a n t i d a k s e s u a i a n t a r a y a n g d i t u n t u t 

d e n g a n k e n y a t a a n y a n g a d a d i l a p a n g a n ( l u a s m . a u p u n b a t a s -

b a t a s n y a ) 

c . T u n t u t a n t a n p a a d a n y a b u k t i - b u k t i k e p e m i l i k a n y a n g j e l a s 

d . P e r b e d a a n t u n t u t a n d a r i m a s y a r a k a t ( a d a y a n g m i n t a g a n t i r u g i 

d a n m i n t a d i b u a t k a n k e b u n p l a s m a ) 

e . P i h a k p e r u s a h a a n s a n g a t s u l i t u n t u k m e n g a k o m c d i r t u n t u t a n 

m a s y a r a k a t ( k a r e n a b i a s a n y a m e r e k a m e m i l i h m e n e m p u h j a l u r 

h u k u m ) 

f . A d a n y a p e n g a r u h p i h a k k e t i g a y a n g t i d a k m e n g e r t i d u d u k 

p e r m a s a l a h a n n y a . ^ ' 

wawancara dengan bapak syafrullah. ketua bagian perkara tanah kantor pertanahan 
kota sekayu, tanggal 24 maret 2015 
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BAB IV 

PENUTUP 

B e r d a s a r k a n u r a i a n d i a i a s , m a k a d a p a t d i t a r i k k e s i m p u l a n d a n s a r a n 

s e b a g a i b e r i k u t : 

A. Kesimpulan 

1 . U p a y a p e n y e l e s a i a n s e n g k e t a t a n a h a n t a r a m a s y a r a k a t d e n g a n 

P T . G U T H R I E P I C O N I N A I N D O N E S I A ( G P I ) o l e h k a n t o r 

p e r t a n a h a n k o t a S e k a y u , u p a y a y a n g d i l a k u k a n o l e h k a n t o r 

p e r t a n a h a n k o t a s e k a y u d a l a m m e n y e l e s a i k a n s e n g k e t a t a n a h 

a n t a r a m a s y a r a k a t d e n g a n P T . G U T H R I E P I C O N I N A 

I N D O N E S I A ( G P I ) a d a l a h : 

a . M e l a k u k a n p e m e r i k s a a n d o k u m e n d a n p e m e r i k s a a n 

d i l a p a n g a n t e r h a d a p s u r a l t u n t u t a n d a r i m a s y a r a k a t 

b . M e m a n g g i l p a r a p i h a k y a n g b e r s e n g k e t a 

c. M e n g a d a k a n m u s y a w a r a h a n t a r a p a r a p i h a k y a n g 

b e r s e n g k e t a u n t u k m e n d a p a t k a n s o l u s i t e r b a i k u n t u k 

m e n y e l e s a i k a n s e n g k e t a t e r s e b u t . 

2 . F a k t o r h a m b a t a n p e n y e l e s a i a n s e n g k e t a t a n a h a n t a r a m a s y a r a k a t 

d e n g a n P T . G U T H R I E P I C O N I N A I N D O N E S I A ( G P i ) o l e h 

k a n t o r p e r t a n a h a n k o t a s e k a y u a d a l a h : 

a . L e g a l i t a s k e p e m i l i k a n l a h a n m a s y a r a k a t y a n g k u r a n g j e l a s 

b . K e a d a a n t a n a h y a n g d i l a p o r k a n t i d a k s e s u a i a n t a r a y a n g 

d i t u n t u t d e n g a n k e n y a t a a n y a n g a d a d i l a p a n g a n ( l u a s 

m a u p u n b a t a s - b a t a s n y a ) 

c. T u n t u t a n t a n p a a d a n y a b u k t i - b u k t i k e p e m i l i k a n y a n g j e l a s 
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d . P e r b e d a a n t u n t u t a n d a r i m a s y a r a k a t ( a d a y a n g m i n t a g a n t i 

r u g i d a n m i n t a d i b u a t k a n k e b u n p l a s m a ) 

e. P i h a k p e r u s a h a a n s a n g a t s u l i t u n t u k m e n g a k o m c d i r 

t u n t u t a n m a s y a r a k a t ( k a r e n a b i a s a n y a m e r e k a m e m i l i h 

m e n e m p u h j a l u r h u k u m ) 

f . A d a n y a p e n g a r u h p i h a k k e t i g a y a n g t i d a k m e n g e r t i d u d u k 

p e r m a s a l a h a n n y a 

B. Saran- Saran 

1 . K i r a n y a a g a r p a r a p e n g u s a h a d a n p a r a p e n d i r i P e r s c r o a n T e r b a t a s 

( P T ) d a p a t m e n d a f t a r k a n H a k G u n a U s a h a n y a s e s u a i d e n g a n 

H a k G u n a U s a h a y a n g d i k e i u a r k a n o l e h k a n t o r p e r t a n a h a n 

s e h i n g g a d i k e m u d i a n h a r i l i d a k a k a n t e r j a d i t u m p a n g t i n d i h n y a 

h a k a t a s t a n a h y a n g d i k u a s a i o l e h m a s y a r a k a t 

2 . K i r a n y a B a d a n P e r t a n a h a n N a s i o n a l m e m b e r i k a n H a k G u n a 

U s a h a b e r d a s a r k a n p e n e l i t i a n y a n g c e r m a t . S e r t a d a p a t 

m e n g a m b i l l a n g k a h y a n g b i j a k s a n a d a l a m m e n y e l e s a i k a n 

s e n g k e t a y a n g a d a d i k a b u p a t e n M u s i B a n y u a s i n ( M U B A ) . 



DAFTAR PUSTAK.4 

I . Buku-Buku 

F r a n s H e n d r a W i n a r t a . Hukum Penelesaian Sengkeia (Arbitrase Nasional 

Indonesia dan Intemasional), S i n a r G r a f i k a , J a k a r t a , 2 0 1 1 

G u n a w a n W i d j a j a . Altematif Penyelesaian Sengketa. P T . Ra ja G r a f i n d o 
Persada, J aka r t a ,2001 . 

M a r i a S . W . Sumard jono .dkk .A / e t / / «A7 Sengketa Tanah (Potensi Penerapan 

Altematif Penyelesaian Sengketa (ADR) Di Bidang Pertanahan. 

K o m p a s , J a k a r t a , 2 0 0 8 . 
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J U D U L S K R I P S I 
U P A Y A D A N F A K T O R H A M B A T A N P E N Y E L E S A I A N S E N G K E T A T A N A H 
A N T A R A M A S Y A R A K A T D E N G A N P T . G U T H R I E P I C O N I N A I N D O N E S I A 
( G P I ) O L E H K A N T O R P E R T A N A H A N K O T A S E K A Y U 

P E R M A S A L A H A N : 
1 . B a g a i m a n a k a h u p a y a p e n y e l e s a i a n s e n g k e t a t a n a h a n t a r a m a s y a r a k a t 

d e n g a n P T . G U T H R I E P I C O N I N A I N D O N E S I A ( G P I ) o l e h k a n t o r 
p e r t a n a h a n k o t a S e k a y u ? 

2. F a k t o r a p a s a j a y a n g m e n j a d i h a m b a t a n p e n y e l e s a i a n s e n g k e t a t a n a h 
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K O T A S E K A Y U 

D A F T A R P E R T A N Y A A N U N T U K 

K A N T O R P E R T A N A H A N K O I A S E K A Y U 

1. B e r a p a l u a s t a n a h y a n g d i k u a s a i o l e t i P T . G U T H R I E P I C O N I N A 

I N D O N E S I A ( G P I ) b e r d a s a r k a n H a k G u n a U s a h a ? 

2 . A p a k a h f a k t o r y a n g m e n j a d i p e n y e b a b t e r j a d i n y a s e n g k e t a a n t a r a 

m a s y a r a k a t d e n g a n P T . G U T H R I E P I C O N I N A I N D O N E S I A ( G P I ) ? 

3 . A p a y a n g m e n j a d i t u n t u t a n d a r i m a s y a r a k a t ? 

4 . A p a y a n g m e n j a d i h a m b a t a n d a l a m p e n y e l e s a i a n s e n g k e i a t a n a h a n t a r a 

m a s y a r a k a t d e n g a n P T . G U T H R I E P I C O N I N A I N D O N E S I A ( G P I ) ? 

5 . B a g a i m a n a k a h u p a y a p e n y e l e s a i a n s e n g k e t a t e r h a d a p s e n g k e t a t a n a h 

a n t a r a m a s y a r a k a t d e n g a n P T . G U T H R I E P I C O N I N A I N D O N E S I A ( G P I ) ? 



) . B e r a p a l u a s t a n a h y a n g d i k u a s a i o l e h P T . G U T H R I E P I C O N I N A 
I N D O N E S I A ( G P I ) b e r d a s a r k a n H a k G u n a U s a h a ? 

- B e r d a s a r k a n H a k G u n a U s a h a ( H G U ) l u a s l a h a n y a n g d i k u a s a i 
a d a l a h 1 0 . 1 3 9 , 9 1 H a 

2 . A p a k a h f a k t o r y a n g m e n j a d i p e n y e b e b t e r j a d i n y a s e n g k e t a a n t a r a 
m a s y a r a k a t d e n g a n P T . G U T H R I E P I C O N I N A I N D O N E S I A ( G P I ) ? 

a. A d a n y a p e m b e b a s a n l a h a n y a n g t i d a k j e l a s k e p e m i l i k a n n y a 
b . p a d a s a a t p e m b e b a s a n t a n a h t e r j a d i k e s a i a h a n g a n t i r u g i t e r h a d a p 
o r a n g y a n g b u k a n p e m i l i k n y a ( t a n a h t i d a k d i k u a s a i o l e h p e m i l i k n y a ) 
c. j a n j i p e r u s a h a a n u n t u k m e m b u a t k a n k e b u n p l a s m a y a n g t i d a k 
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t e r c a p a i k e s e p a k a t a n a n t a r a p e r u s a h a a n d a n m a s y a r a k a t p e m i l i k 
l a h a n . 

3 . A p a y a n g m e n j a d i t u n t u t a n d a r i m a s y a r a k a t ? 
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s e b a g a i p l a s m a t e r h a d a p l a h a n y a n g d i t u n t u t 
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m a s y a r a k a t ( k a r e n a b i a s a n y a m e r e k a m e m i l i h m e n e m p u h j a l u r 
h u k u m ) 

f . A d a n y a p e n g a r u h p i h a k k e t i g a y a n g l i d a k m e n g e r t i d u d u k 
p e r m a s a l a h a n n y a 



5 . B a g a i m a n a k a h u p a y a p e n e l e s a i a n s e n g k e t a t e r h a d a p s e n g k e t a t a n a h 
a n t a r a m a s y a r a k a t d e n g a n P T . G U T H R I E P I C O N I N A I N D O N E S I A ( G P I ) ? 
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b . M e m a n g g i l p a r a p i h a k y a n g b e r s e n g k e t a 
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