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ABSTRAK 
Penulis : Hendra Ronaldi 
NIM : 50.2011.316 

Permasalahan yang diangkat dalam skripsi ini, yaitu : 
1. Bagaimana mekanisme Penegak Hukum dalam melakukan penahanan tersangka atau 

terdakwa menurut KUHAP? 
2. Bagaimana koordinasi penegak hukum dalam melakukan penahanan tersangka atau 

terdakwa menurut KUHAP? 
Latar belakang penulisan ini berangkat dari pengamatan penulis tentang prosedur penahanan 
tersanka atau terdakwa yang melibatkan aparat penegak hukum seperti polisi, Jaksa dan 
hakim dari semua tingkat peradilan dengan kewenangannya masing-masing. Oleh karena 
persoalan penahanan identik dengan perampasan kemerdekaan seseorang, maka sudah 
sewajamya hukum acara pidana memberi batasan sedemikian mpa agtir hak-hak tersangka 
atau terdakwa tetap terlindungi dengan baik. Yang menarik dalam tulisan ini adalah benturan 
kepentingan dan kewenangan antara aparat itu sendiri. Seyogyanya masing-masing aparat 
tersebut bekerja dengan mengikuti prosedur yang sudah baku dan senantiasa berkordinasi 
sebagaimana ketentuan KUHAP. Untuk itulah penulis mengambil judul skripsi, yaitu : 
"Koordinasi Penegak Hukum dalam melakukan penahanan tersangka atau terdakwa menurut 
KUHAP". Skripsi ini menggunakan peneiitian yuridis normative dan bersifat deskriptif 
kualitatif dan tidka dilakukan pengujian hipotesa. Teknik pengumpulan data dilakukan dengan 
peneiitian kepustakaan (Library Research), yaitu meneliti berbagai literature dan peraturan 
pemndang-undangan yang berhubungan dengan permasalah skripsi ini. Sedangkan metode 
yang dipakai adalah comparative study yakni : dengan membandingkan KUHAP dan HIP, 
antara pendapat, teori serta konsep dari beberapa pakar hokum. Metode analisis dilakukan 
dengan content analisys yang dikontruksi dalam kesimpulan. Yaitu, pertama, dalam 
mekanisme penahanan dan perpanjangan penahanan dilakukan dengan berpedoman pad 
ketentuan KUHAP dengan mcngedepankan hak-hak tersangka atau terdakwa sesuai dengan 
Undang-undang Dasar 1945 dan Hak Azasi Manusia serta menempatkan kedudukan 
tersangka atau terdakwa sebagm manusia sebagai subjek hokum (azeis accusatory). Mengenm 
batas jangka waktu penahanan sudah siatur secara tegas dan perpanjangan penahanan 
dilakukan semata-mata demi untuk kepentingan pemeriksaan atau untuk mencegah supaya si 
tertuduh tidak melarikan diri, dalam hal yang demikian jaksa dapat memerintahkan 
penangkapan si tertuduh atau jika ia sudah ditahan untuk sementara jaksa memerintahkan 
supaya ia tetap ditahan dan penahanan hanya dilakukan untuk kepentingan penuntutan yang 
bertanggung jawab. Perpanjangan penahanan dilakukan untuk kepentingan pemeriksaan atau 
untuk mencegah supaya si tertuduh atau tidak melarikan diri, dalam hal yang sedemikian 
jaksa dapat memerintahkan penangkapan si tertuduh atau kalau ia sudah ditahan untuk 
sementara supaya ia tetap ditahan. Kedua, bahwa setelah berlakunya KUHAP, baik antara 
polisi, jaksa maupun hakim terdapat hubungan dan kerjasama timbal balik (kordinasi) yang 
baik dalam melakukan penahanan dan perpanjangan penahanan ataupun penangguhan 
penahanan. Dengan demikian dalam hal penahanan terhadap terdakwa/tersangka tersebut baik 
polisi, jaksa dan hakim bertanggung jawab dalam tingkat masing-masing dan apabila terjadi 
kesalahan dalam prosedur dalam melakukan penahanan sehingga berakibat tidak sah 
sebagaimana yang disyaratkan undang-undang, maka berdasarkan KUHAP tersangka ataupun 
terdakwa dapat mengajukan prapradilan, ganti rugi dan rehabilitas. 
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BAB 1 

PENDAHULUAN 

1. LATAR B E L A K A N G 

H u k u m a c a r a p i d a n a m e r u p a k a n s a l a h s a t u c a b a n g i l m u h u k u m y a n g 

s e c a r a l a n g s u n g m e n y a n g k u t u r a t n a d i k e h i d u p a n m a n u s i a d a n m a s y a r a k a t . 

D e n g a n l a h i m y a u n d a n g - u n d a n g N o . 8 T a h u n 1 9 8 1 t e n t a n g h u k u m a c a r a p i d a n a 

( H U H A P ) s e b a g a i m a n a d i a t u r p a s a l 2 8 5 K U H A P . P a r a p e l a k s a n a p e n e g a k h u k u m 

d i t u n t u t u n t u k m e m i l i k i o r i e n t a s i k e p a d a k e p e n t i n g a n n a s i o n a l y a n g l e b i h t i n g g i 

d a l a m p e n d e k a t a n t e r h a d a p t u g a s n y a p a d a s i s i y a n g l a i n u n d a n g - u n d a n g h u k u m 

a c a r a p i d a n a t u g a s n y a . P a d a i s i y a n g l a i n k i t a b u n d a n g - u n d a n g h u k u m a c a r a 

p i d a n a s e c a r a s a d a r t e l a h m e m b e r i k a n p e n g a k u a n d a n p e n g h a r g a a n p e n u h 

t e r h a d a p h a k - h a k a s a s i m a n u s i a l e w a t p a s a l - p a s a l n y a . O l e h k a r e n a i t u h a r u s d i j a g a 

b e r l a k u n y a s u a t u k o n d i s i d i m a n a h u k u m d a p a t b e n n a n f a a t b a g i s e t i a p w a r g a 

m a s y a r a k a t . ' 

B e r l a k u n y a u n d a n g - u n d a n g n o 8 t a h u n 1 9 8 1 y a n g m e n g a n t i k a n H I R ( s t b . 

1 9 4 1 n o . 4 4 ) b e s e r t a p e r a t u r a n p e l a k s a n a a n y a j e l a s m e m b e r i k a n p e g a r u h d a n 

k o s e k u e n s i n y a b a g i a p a r a t p e n e g a k h u k u m k h u s u s n y a d a l a m m e l a k s a n a k a n 

p e n a h a n a n t c r h a d a p t e r s a n g k a / t e r d a k w a i s t i i a h p e n a h a n a , d i a s o s i a s i k a n o r a n g 

p a d a p e m i k i r a n y a n g b i a s a n y a t e r u j u t p a d a t i n d a k a n a p a r a t p e n e g a k h u k u m d a l a m 

^ M u l a d i , Kapita Selekta Sistem Peradilan Pidana, B a d a n P e n e r b i t U n d i p , S e m a r a n g , 2 0 1 0 , h i m . 
1 1 2 

1 
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m e n c a b u t k e m e r d e k a a n o r a n g l a i n y a n g d i s a n g k a / d i t u d u h m e l a k u k a n s u a t u 

t i n d a k a n p i d a n a 

W a l a u p u n d a l a m a r t i l u a r i s t i i a h p e n a h a n a n s e b e n a m y a t i d a k h a n y a 

d i k e n a l d a l a m h u k u m a c a r a p i d a n a , t e t a p i d i p e r g u n a k a n j u g a d i l u a r k o n t e k s 

h u k u m p i d a n a . D a l a m d i n a s m i l i t e r m i s a l n y a s e b a g i m a n a t e r t u a n g d a l a m 

p e r a t u r a n p e m e r i n t a h a n n o m o r 6 t a h u n 1 9 9 0 t e n t a n g a d m i n i s t e r a s i p e r a j u r i t T N I 

d i k e n a l p e n a h a n a n d a l a m d i n a s k e p r a j u r i t " ( P D K . ) Y ^ n g m e r u p a k a n i s t i i a h 

r e s m i d a r i " p e r p a n j a n g a n m a s a d i n a s a k t i f ' b a g i p r a j u r i t T N I p a n g k a t k o l e n e l k e 

a t s y a n g t e l a h m e n c a p a i u s i a m a k s i m u m d i n a s T N I , t e t a p i m a s i h d i b u t u h k a n 

d a l a m t u g a s - t u g a s k e p r a j u r u t a n . D a l a m k i t a b u n d a n g - u n d a n g h u k u m a c a r a p i d a n a 

( K U H A P ) , p e n a h a n a n m e r u p a k a n s a l a h s a t u u p a y a d i a n t a r a i l m a u p a y a p a k s a , 

y a k i n : p e n g a n g k a p a n , p e n a h a n a n , p e n y i t a a n , p e n g e l e d a a n d a n p e m e r i k s a a n s u m t . 

D i k a t a k a n s e b a g a i u p a y a p a k s a , k a r e n a b i a s a n y a d i l a k s a n a k a n d e n g a n c a r a 

m e n g g u n a k a n k e k e r a s a n a t a u k e k u a s a a n p a k s a . C a r a - c a r a m e n g g u a k a n p a k s a a n 

d a n a t a u k e k e r a s a n d a l a m p r o s e s p i d a n a d a p a t d i b a g i m e n j a d i t i g a k e l o m p o k , 

y a i t u . ^ 

1. M e m a s u k i r u a n g 

2 . L a n g k a - l a n g k a y a n g d a p a t d i t e r a p k a n p a d a b e n d a 

3 . L a n g k a - l a n g k a y a n g d a p a t d i t e r a p k a n p a d a m a n u s i a d a l a m b e n t u k 

p e m b a t a s a n k e m e r d e k a a n , y a i t u p e n a n g k a p a n d a n p e n a h a n a n . 

S u m i t r o , Inti Hukum acara PUhimi, S e b e l a s M a r e t U n i v e r s i t y P r e s s , S u r a k a r t a , 1 9 9 4 , h i m . 8 2 
^ L . H e . H u l s m a n , Sistem Perudilan Pidana dan Perspektif Perbadingan Hukum, T e r j e m a h a n 
M a h a s i s w a U I J a k a r t a . 2 0 0 5 , h i n i , 5 6 

V 
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D i s a m p i n g s e b a g a i s a l a h s a t u i n s t r u k s i p e n e g a k h u k u m p i d a n a p e r l u 

d i i n g a t b a h w a p a d a h a k e k a t n y a p e n a h a n a n a d a l a h p e r a m p a s a n a t a u p e n c a b u t a n 

k e m e r d e k a a n o r a n g l a i n y a n g m e n i m b u l k a n p e r a s a a n t i d a k e n a k ( s e n g s a r a ) d a n 

a k a n m e m b a w a k o s e k u e n s i h u k u m m a u p u n s o s i o l o g i y a n g l u a s b a i k b a g i o r a n g . 

Y a n g d i t a h a n m a u p u n k e l u a r g a , k a r e n a s i f a t n y a y a n g e k s e s i f , y a i t u , 

o r a n g y a n g b e l u m b e r s a l a h s e c a r a h u k u m , t e t a p i d a l a m m a s y a r a k a t s u d a h 

d i a n g g a p bersa lah ."* 

B e r d a s a r k a n k i t a b u n d a n g - u n d a n g h u k u m p i n d a s u a t u t i n d a k a n 

p e n a h a n a n d a p a t p u l a m e n j a d i s u a t u t i n d a k a n p i n d a n a k e s e j a h a t a n y a n g d i a n c a m 

d e n g a n p i n d a n a m a k s i m u m d e l a p a n t a h u n p e n j a r a s e b a g a i m a n a d i a n c a m d a l a m 

b e b e r a p a p a s a l K U H A P y a n g m e n g a n c a m p i d a n a b a g i t i n d a k a n p e n a h a n a n o r a n g 

s e c a r a t i d a k s a h a t a u b e r t e n t a n g a n d e n g a n k e t e n t u a n u n d a n g - u n d a n g o l e h k a r e n a 

i t u d e n g a n k e l u a r g a n y a K U H A P n o . 8 t a h u n 1 9 8 1 a p a r a t p e n e g a k h u k u m d a l a m 

p r o s e s p r a d i l a n p i d a n a h a r u s l e b i h b e r h a t i - h a t i d a n s c l e k t a d a l a m m e l a k s a n a k a n 

p e n a h a n a n b e r b a g i p e r m a s y a r a k a t a n m a u p u n p r o s e d u r y a n g t e l a h d i t e n t u k a n 

s e c a r a n o m a t i f h a r u s d i p e n u h i d a n d i p a t u h i K U H A P a d a l a h u n t u k m e n g a t u r 

p e r i l a k u d a n t i n d a k a n p a r a p e n e g a k h u k u m . I b a r a t s u a t u p e r m a i n a n , K U H A P 

d i c i p t a k a n a g a r p a r a p e n e g a k h u k u m y a n g b e r m a i n i t u t i d a k b e n n a i n k a y u y a n g 

m e n g a k i b a t k a n t i m b u l n y a p e l a n g g a r a n h a k a s a s i m a n u s i a . ^ 

D a l a m p e l a k s a n a a n p e n a h a n a n i n i . K U H A P b e n a r - b e n a r d i u j i a p a k a h 

b i s a m e m b i n a s i k a p a p a r a t p e n e g a k h u k u m s e s u a i d e n a g a n f u n g s i d a n 

^ L u h u t M . P a n g a r i b u a n , Penahanan pada dasamya merampas kemerdekaan, a r t i k e l , S u a r a 
P e m b a h a r u a n , J a k a r t a , 1 9 9 4 , h i m . 7 
^ J . E . S a h e t a p y , Qiiovadis Hukum Pidana? A r t i k e l , M e d i a I n d o n e s i a , J a k a r t a , 2 0 0 5 
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k e w e n a n g a n m a s i n g - m a s i n g k e a r a h t e g a k n y a k e a d i l a n d a n p e r l i n d u n g a n h a r k a t 

m a r t a b a l m a n u s i a . ' ' 

D i k a t a k a a n d e m i k i a n k a r e n a d a l a m p e l a k s a n a a n p e n a h a n a n t e r b u k a 

k e m u n g k i n a n y a n g b e s a r b a g i t e r j a d i n y a p e n y a l a n g g u n a a n w e w e n a n g k a r e n a 

t e r s a n g k a d i t e m p a t k a n d i b a w a h k e k u a s a a n a p a r a t y a n g m e l a k u k a n p e n a h a n a n 

t e r i s o l i r d a r i m a s y a r a k a t u m u m . T i d a k sa ja h a k a s a s i k e m e r d e k a a n m a n u s i a y a n g 

d a p a t d i l a n g g a r t e t a p i m u n g k i n p u l a t e r j a d i n y a p e n y i k s a a n f i s i k , p e m e r a s a n 

e k o n o m i , t e r o r m e n t a l , b a h k a n k e m a t i a n t e r s a n g k a , d i m a n a h a l i t u t i d a k t e r j a d i 

b i l a t e r s a n g k a t i d a k d i k e n a l k a n p e n a h a n a n p e r l u p u l a d i k e m u k a k a n , b a h w a 

m e m b i c a r a k a n p e n a h a n a n e r a t d e n g a n p e n a n g k a p a n , s e b a b p a d a u m u m n y a 

p e n a h a n a n d i l a k u k a n s e t e l a h t e r l e b i h d a h u l u p e n a n g k a p a n d a n s e b a l i k n y a 

t i n d a k a n p e n a h a n a n s e l a l u d i i k i t i d e n g a n p e n a h a n a n d a l a m k e h i d u p a n s e h a r i - h a r i 

o r a n g ( a w a m ) s e r i n g m e n g a n g g a p , b a h w a p e n a h a n a n s a m a d e n g a n p e n a n g k a p a n , 

k a r e n a p a d a d a s a m y a p e n a n g k a p a a n d a n p e n a h a n a n m e r u p a k a n p e r a m p a s a n h a k 

a s a s i s e s e o r a n g u n t u k w a k t u t e r t e n t u p a d a m a s a b e r l a k u n y a H I R d i k e n a l i s t i i a h 

p e n a n g k a p a a n s e m e n t a r a y a n g j a n g k a w a k t u n y a 2 0 h a r i ( p a s a l 2 7 H I R j 

B a g i p o l i s i p e n a n g k a p a n d a n p e n a h a n a n a d a l a h b a g i a n d a r i w e w e n a n g 

y a n g s a n g a t p e n t i n g , s e b a g a i m a n a d i t u l i s A . C . G e n n a n e t a l , ''both arrest 

andetantion can certainly f o r m a necessary and proper ofpolice operations"^ 

^ S u m i t r o , Inti Hukum acara Pidana, S e b e l a s M a r e t U n i v e r s i t y P r e s s , S u r a k a r t a , 1 9 9 4 

^ S u d i b y o , T r i a t m o j o , Pelaksanaan Penahanan dan Kemungkinan yang ada dalam KUHAP. 
A l u m n i B a n d u n g . 2 0 1 0 , l i l m . 2 6 
^ A . C . G e r m a n n , E t a l , ""Introduction to law Enforcement and Criminal Justice". ( S p r i n g f i l d 
I l l i o n i s U S A : C h a r l e s C . T h o m a s P u b l i s h e r ) . 
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P a n d a n g a n y a n g m e m p e r s e m b a h k a n p e n a n g k a p a n d a n p e m b u n u h a n 

s e b e n a m y a k u r a n g t e p a t , k e d u a i s t i i a h t e r s e b u t m e m p u n y a i p e r b a d a a n p e g e i t i a n 

m a u p u n k o s e k u e n s i y a n g d i a k i b a t k a n w a l a u p u n s e b e n a m y a p e m a h a m a n d e m i k i a n 

s e b e n a m y a b u k a n t a n p a d a s a r . K e d u a n y a m e m p a k a n p e r a n a t a h u k u m y a n g 

b e r b e d a b a i k d a l a m t e k n i s p e l a k s a n a a n s e r t a s y a r a t - s y r a t m a u p u n k o n s e k u e n s i 

h u k u m n y a s e l a n j u t n y a d a l a m m e m a h a m i k o n s e p p e n a h a n a n d a l a m p e r a d i l a n 

p i d a n a p e r l u d i p a h a m i b e b e r a p a m o d e l y a n g b e k e r j a d a l a m p r o s e s p e r a d i l a n 

p i d a n a ^ 

B e r d a s a r k a n p e n d a t a 1. P a c k e r , b a h w a b e k e r j a n y a p r o s e s p e r a d i l a n 

p i d a n a d a p a t d i j e l a s k a n m e l a l u i d u a b u a h m o d e l , y a i t u " c r i m control model" dan 

" duaprocess model" n a m u n k e d u a n y a m o d e l i t u h a n y a l a h s e k e d a r ' normativ 

models" y a n g m e m b a n t u k i t a d a l a m m e n g a n a l i s i b e k e r j a n y a p r o s e s p r a d i l a n 

p i d a n a s e h a r i - h a r i s i s t e m y a n g b e k e r j a p a d a "crime control model" d i d a s a r k a n 

p a d a p r i n s i p , b a h w a p e n e k a n a n j u m l a h k e j a h a t a n m e r u p a k a n f u n g s i u t a m a 

p e r a d i l a n p i d a n a k e g a g a l a n f u n g s i i n i m e r u p a k a n g a n g g u a n t e h a d a p k c t e r t i p a n 

u m u m d a n k e b e b a s a n u n t u k m e n c a p i t u j u a n d e m i k i a n i n i p r o s e s k r i m i n a l h a m s 

d i l a k u k a n s e c a r a e f i s i c n 

S e g a l a r i n t a n g a n p r o s e d u r y a n g d a p a t m e n j a d i h a m b a t a n b a g i 

p e l a k s a n a a n p r o s e s k r i m i n a l h a m s d i s i n g k i r k a n p r o s e s p i d a n a d i i b a r a t k a n s e p e r t i 

b a n b e r j a l a n , d i m a n a m a s i n g - m a s i n g p e t u g a s p e n e g a k h u k u m b c r d i r i p a d a 

p o s i s i n y a s e n d i r i . D a l a m h a l i n i p r o s e s p e r a d i l a n p i d a n a m e r u p a k a n s u a t u p r o s e s 

S u d i b y o , T r i a t m o j o , Fehiksunaan Penahanan dan Kemungkinan yang ada dalam Ki HAP, O p . 
C i t , h i m . 2 8 

L . P a c k e r , The linuis oj the criminal sanction. ( S t a n f o r d C a l i f o r n i a 1 9 6 8 ) I c i j e m a h a n 
M a h a s i s w a U I J a k a r t a , 2 0 0 5 , h i m . 1 5 3 
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p e n y a r i n g a n d a n d a l a m t i a p - t i a p t a h a p d i l a k u k a n t i n d a k a n - t i n d a k a n y a n g b e r s i f a t 

r u t i n i t a s k e b e r h a s i l a n p e r t a m a - t a m a d i u k i r s e s u a i d e n g a n t i n d a k a n k e b e r h a s i l a n 

p e n y e l e s a i a n k a s u s d e m i k a s u s u n t u k m e n c a p a i t u j u a n y a i t u m e n g u r a n g i a t a u 

m e n a n g g u l a n g i k e j a h a t a n h a l i n i d a p a t d i l i h a t d a r i k e t e n t u a n y a n g t e r c a n t u m 

d a l a m H I R , b a h w a d a l a m w a k t u d u a p u l u h e m p a t j a m p e n y a k i t / p o l i s i w a j i b 

m e m b u a t l a p o r a n t e n t a n g p e n a h a n a n t e r s e b u t k e p a d a j a k s a ( p a s a l 7 1 a y a t 2 ) 

d e m i k i a n p u l a p a s a l 7 1 a y a t ( 1 ) H I R m e n y e b u t k a n b a h w a h a p a b i l a j a k s a d e n g a n 

f u n g s i k o n t r o l n y a i t u m e n i m b a n g b a h w a p e n a h a n a n d a p a t d i t u s k a n d a p a t d i t u s k a n 

m a k a p e n a h a n a n t e r u s b e j a l a n , d e n g a n d e m i k i a n p o l i s i / p e n y i d i k w a j i b m e n a h a n 

s a m p a i t i g a p u l u h h a r i d a n p a s a l 8 3 a y a t ( 4 ) H I R y u s t i s i / j a k a m e n g e n a i 

p e n a h a n a n b o l e h d i l a n j u t k a n o l e h k e t u a p e n g a d i l a n n e g e r i t i a p - t i a p k a l i d e n g a n 

t i g a p u l u h h a r i . K e n y a t a a n i n i m e m b u k t i k a n b a h w a k e t u a p e n g a d i l a n n e g e r t i d a p a t 

m e n p e m e m p e r p a n j a n g p e n a h a n a n y a n g t i d a k a d a b a t a s n y a , s e h i n g g a k u r a n g 

m e n j a m i n h a k - h a k a s a s i m a n u s i o k a r e n a a k i b a t b u r u k d a r i h a l t e r s e b u t m a k a d a p a t 

b e r a k i b a t t e r j a d i l a m a n y a m a s a p e n a h a n a n m c l a m p a u i l a m a n y a m a s a p i d a n a y a n g 

d i j a t u h k a n . " 

B a n y a k t e r j a d i o r a n g - o r a n g d i t a h a n t a n p a d i l a n j u t k a n p e r k a r a n y a k e 

m u k a s i d a n g p e n g a d i l a n d a n p e n u h n y a t e m p a t - t e m p a t p e n a h a n a n o l e h o r a n g -

o r a n g t a h a n a n y a n g s e b e n a m y a d a p t d i l a k u k a n d e n g a n t a h a n a n l u a r s e h u b u n g a n 

d e n g a n a p a y a n g s e c a r a s i n g k a t d i u r a i k a n t c r d a h u l u m a k a p e n u l i s m e r u m u s k a n 

s e b u a h j u d u l y a i t u m e k a n i s m e d a n k o o r d i n a t o r p e g a w a s a n p e n e g a k h u k u m d a l a m 

p e n a n g a n a n m a s a l a h p e n a h a n a n b e r d a s a r k a n K U H A P . " 

L u h u t M . P a n g a r i b u a n , Penahanan pada dasann a merampas kemerdekaan. O p C i t , h i m . 1 2 
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2. RUMUSAN MASALAH 

B e r d a s a r k a n l a t a r b e l a k a n g m a s a l a h d i a l s m a k a p e n u l i s m e r u m u s k a n 

p e r m a s a l a h a n y a n g m e r u p a k a n p o k o k b a h a s a d a l a m s k r i p s i i n i y a i t u : s e b a g a i 

b e r i k u t : 

1 . B a g a i m a n a m e k a n i s m e p e n e g a k h u k u m d a l a m m e l a k u k a n p e n a h a n a n 

t e r s a n g k a a t a u t e r d a k w a m e n u r u t K U H A P ? 

2 . B a g a i m a n a k o o r d i n a s i p e n e g a k h u k u m d a l a m m e l a k u k a n p e n a h a n a n 

t e r s a n g k a a t a u t e r d a k w a m e n u r u t K U H A P ? 

C. TUJUAN PENELITIAN 

1 . u n t u k m e n g e t a h i u d a n m e n j e l a s k a n b a g a i m a n a m e k a n i s m e p e n e g a k 

h u k u m d a l m m e l a k u k a n p e n a h a n a n t e r s a n g k a a t a u t e r d a k w a m e n u r u t 

K U H A P . 

2 . U n t u k m m e n g e t a h u i d a n m e n j e l a s k a n b a g a i m a n a k o o r d i n a s i p e n e g a k 

h u k u m d a l m m e l a k u k a n p e n a h a n a n t e r s a n g k a a t a u t e r d a k w a 

b c r d a s a r k a n k u h a p . 

D. KEGUNAAN PENELITIAN 

1 . K e g u n a a n p e r a k t i s y a i t u s e b a g a i s u m b a n g a n p e m i k i r a n k e p a d a 

p e m e r i n t a h a n t e r u t a m a a p a r a t p e n e g a k h u k u m d a l a m m e n y e l e s a i k a n 

b e r b a g a i m a s a l h y a n g t e r k a i t p e n a h a n a n . 

2 . M a n f a a t s e c a r a t e o r i t i s u n t u k m e m b a n t u p a r a p e n e i i t i a n d a l a m k a j i a n 

l e b i h l u a s s e h u b u n g a n d e n g a n j u d u l . 
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E . METODE PENELITIAN 

A n a l i s i d a t d u l a k u k a n s e c a r a y u r i d i s n o n n a t i f y a n g b e r a r t i p u l a 

p e n e i i t i a n b e r s i f a t y u r i d i s n o n n a t i f . A g a r p e m b a h a s a n t e r h a d a p p e n n a s a l a h a a n -

p e r m a s a l a h a n t e r s e b u t t i d a k m e n y i m p a n g d a r i p o k o k b a h a s a n d a n m e m p e r o l e h 

h a s i l y a n g d i h a r a p k a n , m a k d i g u n a k a n m e t o d e s e b a g a i b e r i k u t : 

1. M e t o d e p e n g u m p u l a n d a t a 

A . M e t o d e p e n e i i t i a n k e p u t u s a n ( l i b r a r y research), i a l a h d e n g a n 

c a r a m e m b a c a s u m b e r - s u m b e r b u k u t e r t u l i s y a n g a d a 

h u b u n g a n n y a d e n g a n p e m b a h s a n p e n e i i t i a n s k r i f s i i n i . 

B. M e t o d e p e r b a n d i n g a n ( c o m p a r a t i v e s t u d y ) y a k i n d e n g a n 

m e m b a n d i n g b a d i n g k a n a n t a r a p e r a t u r a n , p e n d a p a t a n , t e o r i 

s e r t a k o n s e p d a r i b e b e r a p a p a k a r h u k u m . 

2 . M e t o d e p e n g o l a a n d a t a 

D a t a y a n g d a p a t d i k u m p u l k a n m e l a l u i m e t o d e p e n g u m p u l a n d a t a 

t e r s e b u t d i a t a s d i i n t e r v e n s i k a n d a n d i k l a s i f i k a s i k a n s e c a r a s i s t e m a t i s 

g u n a m e n e n t u k a n r e l e v a n s i d a n u r g e b s i d a t a t e r s e b u t t c r h a d a p p o k o k 

b a h a s a n . 

F. SISTEMATIKA PENULIS 

U n t u k m e n g h i n d a r i g a m b a r a n u m u m d a n a g a r m u d a h d i p a h a m i s e r t a 

p e m a h a m a n t i d a k m e n y i m p a n d a r i m a t e r i - m a t e r i y a n g t e l a h d i g u n a k a n d a l a m 

p e n y u s u n a n s k r i p s i i n i m a k a p e n u l i s m e n y u s u n s i s t e m a t i k a p e n u l i s s e b a g a i 

b e r i k u t : 
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BAB I : PENDAHULUAN 

D i d a l a m b a b pendahuluan m i b e r i s i l a t a r b e l a k a n g m a s a l a h 

p e r m a s a l a h a n r u a n g l i n g k u p p c n e l i t i : m a n f a a n p e n e l i t i m e t o d e p e n e l i t i s i s t e m a t i k a 

p e n u l i s . 

BAB I I : TUJUAN PUSTAKA 

B a b i n i t e r d i r i d a r i t u j u a n u m u m t e n t a n g p e r m a s a l a h a n k e w e n a n g a n d a n 

p e n j a b a t a n b e r h a k m e n a h a n j a n g k a w a k t u p e n a h a n a n s y a r a t t u j u a n p e n a h a n a n 

j e n i s p e n a h a n a n d a n d a s a r h u k u m n y a t a t a c a r a a t a u p r o s e d u r p e n a h a n a n t a t a c a r a 

p e n g a l i h a n p e n a h a n a n p e n g u r a n g a n m a s a t a h a n a n . 

BAB HI : PEMBAHASAN 

B a b i n i m e n g u r a n g i d a y a n g d i p e r o l e h d a r i h a s i l p e n e i i t i a n y a n g 

d i l a k u k a n o l e h p e n u l i s d a n m e n g a c a u p a d a p o k e p e r m a s a l a h a n u n t u k h a s i l 

p e n e i i t i a n a k a n d i u r a i k a n m c n g e n a i m e k a n i s m e d a n k o o r d i n a s i p e n e g a k h u k u m 

d a l a m p e n a n g a n a n b e r b a g a i m a s a l a h y a n g m u n c u l s e h u b u n g a n d e n g a n t i n d a k a n 

p e n a h a n a n y a n g d i a t u r d a l a m K U H A P . 

BAB I V : P E N U T U P 

B e r i s i k e s i m p u l a n d a r i h a s i l p e n e i i t i a n d a n p e m b a h a s a n t e n t a n g 

m e k a n i s m e d a n k o o r d i n a s i p e n e g a k h u k u m d a l a m p e n a n g a n m a s a l a h p e n a h a n 

b e r d a s a r k a n K U H A P . 



BAB II 

TINJAUAN PUSTAKA 

A . T i n j a u a n U m u m T e n t a n g P e n a h a n a n 

t i n d a k a n d a p a t k i t a p u n g k i r i b a h w a het herziene inlandsch rnglcment 

( H R ) y a n g c u k u p l a m a b e r j a s a s e b a g a i p e n a n g a n p a r a p e n g a b d i h u k u m s e b a g a i 

h u k u m a c a r a p i d a n a m a k a t i d a k a k a n d i t c m u k a n k e t e n t u a n - k e t e n t u a n y a n g 

m e m b e r i b a t a s a n t e r h a d a p p e n g e r t i a n p e n a h a n a n b e r b e d a h a l n y a k a l a u k i t a 

m e l i h a t d a l a m k i t a b u n d a n g - u n d a n g h u k u m a c a r a p i d a n a ( u n d a n g - u n d a n g n o 8 

t a h u n 1 9 8 1 ) , k a r e n a d a l a m k i t a b u n d a n g - u n d a n g h u k u m a e a r a p i d a n a n t e r s e b u t 

a k a n d i k e m u k a k a n k e t e n t u a n y a n g m e m b e r i b a t a s a n t e r h a d a p p e n g e r t i n a n 

p e n a h a n a n . ' ^ 

p e n g e n a i p e n a h a n a n s e b a g a i m a n a d i a n t a r a d a l a m k i t a b u n d a n g - u n d a n g 

h u k u m a c a r a p i d a n a y a i t u d a l a m b a b 1 t e n t a n g k e t e n t u a n - k e t e n t u a n u m u m p a s a l 1 

b u t i r 2 1 m e n g a t a k a n s e b a g a i b e r i k u t : p e n a h a n a n a d a l a h p e n e m p a t a n t e r s a n g k a 

a t a u t e r d a k w a d i t e m p a t t e r t e n t u o l e h p e n y a k i t a t a u p e n u n t u t u m u m a t a u h a k i m 

d e n g a n p e n e t a p a n n y a d a l a m h a l s e r t a m e n u r u t c a r a y a n g d i a t u r d a l a m u n d a n g -

u n d a n f b e r d a s a r k a n b u n y i d a r i p a s a l 1 b u t i r 2 1 k i t a b u n d a n g - u n d a n g a c a r a h u k u m 

p i d a n a d i a t a s m e n u n j u k a n p a d a k i t a b a h w a s e m u a i n t a l a s i p e n e g a k h u k u m 

m e m p u n y a i w e w e n a n g u n t u k m e l a k u k a n p e n a h a n j u g a d a r i k e t e n t u a n t e r s e b u t k i t a 

l i h a t p e n y e d e r h a n a a n d a r i k e s e r a g a m a n i s t i i a h d a l a m t i n d a k a n p e n a h a n a n . ' ^ 

R i d \ \ a n S y a r a n i , Beberapa Hal tentang hokum acara pidana. A l u m n i , B a n d u n g . 2 0 0 8 , h i m . 18 
A n d i H a m z a h , Pengantar Hukum Acara pidana Indonesia. G h a l i a I n d o n e s i a , J a k a r t a , 2 0 0 8 . 

H i m . 1 7 5 

1 0 
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R. s o e s i l o d a n m k a r j a d i d a l a m b u k u n y a p e n a h a n a n a d a l a h t i n d a k a n 

t e r h a d a p s e s e o r a n g y a n g s e t e l a h d i t a n g k a p u n t u k m e n a h a n o r a n g i t u l e b i h l a m a 

l a g i , a g a r s u p a y a i a s e l a m a w a k t u t i b a a k a n m e l a r i k a n d i r i d a r i t i n d a k a n h u k u m 

y a n g a k a n d i k e n a k a n k e p a d a n y a o l e h y a n g b e r w a j i b . ' " * 

s e l a n j u t n y a p e n d a p a t a n b e m m e l e n y a n g d i k u t i f o l e h s o d i b y o t r i a t m o j o 

m e n g a t a k a n b a h w a p e n a h a n a n a d a l a h s e b a g a i s u a t u p a n d a n g y a n g m e n g e n a i 

k e d u a b e l a h p i h a k k a r e n a t i n d a k a n y a n g b e n g i s i t u , d a p a t d i k e n a l k a n k e p a d a 

o r a n g - o r a n g y a n g b e r s a l a h m a k s u t n y a a d a l a h s u a t u p a n d a n g y a n g m e m p u n y a i d u a 

m a t a y a n g d a p a t d i k e n a l k a n k e p a d a o m a g - o m a g b e r s a l a h . '̂  

b e r t o k a l d a r i p e n g e r t i a n d i a t a s m a k a p a d a d a s a m y a p e n a h a n a n t e r h a d a p 

s e s e o r a n g m e r u p k a n m a s a l a h y a n g b e r b e n t u r a n h a k a s a s i m a n u s i a s e b a b s e t i a p 

i n s a n m e m p u n y a i h a k k e b e b a s a n b e r g e r a k k a r e n a p e n a h a n a n y a n g m e m b a t a s i 

k e b e b a s a n i t u m e r u p a k a n p e l a n g g a r a n h a k a s a s i m a n u s i a d a l a m s u a t u n e g a r a a 

l e b i h - l c b i h d a l a m n c g r i h u k u m k e b e b a s a n b e g e r a k m e r u p a k a n h a k a s a s i y a n g 

p o k o k b a g i s e t i a p w a r g a n e g a r a t e r s e b u t w a l a u p u n h a r u s d i a k u i b a h w a m e n u r u t 

h u k u m a c a r a p i d a n a m e n g h i l a n g k a n k e m r d e k a a n s e s e o r a n g t i d a k m e r u p a k a n a z a s 

a t u p u n s u a t u k e h a r u s a n n a m u n a d a k a l a n y a d e m i k e p e n t i n g a n d a n d i d a l a m u s a h a a 

i k h i t a r g u n a d i k e t c n i u k a n k e b e b a s a n y a n g h a k i k i d a r i p a d a p e r i s t i w a y a n g t e r j a d i , 

k e b e b a s a n b e r g e r a k d a r i s e s e o r a n g i n d i v i d u p e r l u d i b a t a s i . ' ^ 

R . S o e s i l o d a n M . K a r l a d i , Kitab Undang-undang Hukum Acara Pidana dengan Penjelasannya 
Resmi dan Komentar. P o h t e a , B o g o r , 1 9 8 6 , h i m . 5 

V a n B e m m e l e n d a l a i i , S u d i b y o , T r i a t m o j o , Pelaksanaan Penahanan dan Kemungkinan yang 
ada dalam KUHAP. A l u m n i B a n d u n g . 1 9 9 2 . H i m . 15 

S u d i b y o , T r i a t m o j o . Pelaksanaan Penahanan dan Kemungkinan yang ada dalam KUHAP, 
A l u m n i B a n d u n g . 2 0 0 2 . l i l m . 3 0 



12 

s c h u b u n g d e n g a n i t u h u k u m a c a r a p i d a n a m e n g u r u s a g a r a d n y a 

k e s e r i u s a n a n t a r s a t u p i h a k y a n g p o k o k , y a k i n a n t r a k e p e n t i n g a n d e m i k e t e r t i a n 

s e s e o r a n g d i n i l a i b a h w a p r o s e s p i d a n a h i n g g a t e r b u k a p u l a k e m u n g k i n a n b a h w a 

s e s e o r a n g y a n g d i s a n g k a n t e l a h m e l a k u k a n s u a t u t i n d a k a n p i d a n a b e l a k a n g 

t e m y a t a t i d a a k b e r m a s a l a h . 

m a s a l a h p e n a h a n a n d i n e g e r i k i t a j u s t r u d a l a m n e g r i p a n c a s i l a s e r i n g k a l i 

t e r j a d i p r a k t e k p e n a h a n a n d e n g a n s e m e n t a r a d i l a k u k a n d i l u a r d a r i b a t a s 

k e m a m p u a n m a n u s i a s a m p a i - s a m p a i a d a y a n g m a t i y a n g b e r s a n g k u t a n t a d i b e l u m 

t w n t u b e n n a s a l a a h m e n y a d a r i a k a n t e r j a d i p e n a h a n a n - p e n a h a n a n y a n g t i d a k 

s e w a j a m y a y a n g b n a y a k m a s a l a h i n i c u k u p h a n g a t d a n c u k u p l a m a d i p e r b e d a k a n . 

1 7 

b a g a i m a n a p e n a h a h a n a n p e r l u d i a t u r d e n g a n s e a b i k - b a i k n y a b a i k 

m e n g e n a i a p a r a t y a n g b e r w e w e n a n g m e l a k u k a n j e n i s - j e n i s n y a a l a s a n n y a , 

l a m a n y a p e r p a n j a n g a n s e r t a s e g a l a k o s e k u e n s i n y a s e b a g a i a k h i r d a r i 

u r a i a n - u r a i a n t e r h a d a p t e r s a n g k a a d a l a h s u a t u h a l y a n g b e r b e n t u k d e n g a n 

p e n g e n d a l i a n m a k a m a s a p e n a h a n a n d i k u r a n g i d e n g a n p u t u s n y a p e n g a d i l a n 

a d a l a h c e r m i n a n p e r t i m b a n g a n r a s a k e a d i l a n b a g i t e r p i d a n a . 

T e o r i m c m b e d a k a n t e n t a n g s a h n y a d a n p e r l u n y a p e n a h a n a n d a l a m 

p e n a h a n a n a d a l a h s a t u b e n t u k r a m p a s a n k e m e r d e k a a n b e r g e r a k s e s e o r a n g y a n g 

m e m p a k a n h a k a s a s i m a n u s i a y a n g h a r u d i p e r t a h a n k a n u n t u k o r a n g b a n y a k a t a u 

m a s y a r a k a t d a r i p e r b u a t a n 

R i d w a n S y a r a n i , Beberapa Hal tentang hokum acara pidana. A l u m n i , B a n d u n g . 1 9 9 8 . h i m . 6 3 
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S a h n y a p e n a h a n a n b e r s i f a t o b j e k t i f d a n m u t l a k a r t i n y a d a p a t d i b a c a 

d a l a m u n d a n g - u n d a n g d e l i k - d e l i k m a n a y a n g t e r a m a s u k t e r s a n g k a d a p a t 

d i l a k u k a n p e n a h a n a n . M u t l a k k a r e n a t i d a k d a p t d i a t u r - a t i r o l e h p e n e g a k h u k u m 

s e d a n g k a n p e r l u n y a p e n a h a n a n b e r s i f a t y a n g m e n e n t u k a n k a p a n d i p a n d a n g p e r l u 

d i a d a k a n k e k e l i r u h a n d a p t m e n g a k i b a t k a n h a l - h a l p e n a h a n a n a t a u p e n a h a n a n 

l a n j u t t e r h a d a p s e s e o r a n g t e r s a n g k a a t a u t e r d a k w a y a n g t e r s a n g k a a t a u t e r d a k w a 

d i d a s a r i d e n g a n t i n d a k a n p i d a n a a l a t b u k t i . y a n g c u k u p d i d a s a r i d e n g a n a d a n y a 

k e k h a w a r i r a n s e s e o r a n g t e r s a n g k a a t a u t e r d a k w a t e r s e b u t : 

1 . M e l a r i k a n d i r i : 

2 . M e r u s a k a t a u m e n g h i l a n g k a n b a r a n g b u k t i 

3 . M e n g e l u a r k a n t i n d a k a n p i d a n a t e r s e b u t . 

S u b s t a n s i s u r a t p e m e r i n t a p e n a h a n a n l a n j u t a n a t a u p e n e r a p a n h a k i n 

d a l a m h a l d i l a k u k a n t e r h a d a p s e s e o r a n g t e r s a n g k a a t a u t e r d a k w a d i d a l a m s u r a t 

t e r s e b u t h a r u s m e m u a t y a i t u : 

a ) I d e n t i t a s t e r s a n g k a a t a u t e r d a k w a 

b ) A l a s a n d i l a k u k a n p e n a h a n a n 

c ) U r a i a n s i n g k a t p e r k a r a k e j a h a t a n y a n a g d i p c r s a n g k a k a n a t a u 

d i d a k w a k a n . 

d ) S e r t a t e m p a t t e r s a n g k a / t e r d a k w a d i t a h a n 

T e m b u s a n s u r a t p e r i n t a p e n a h a n a n a t a u p e n a h a n a n l a n j u t a n 

a t a u p e n a h a n a n h a k i m h a r u s d i b e r i k a n k e p a d a k e l u a r g a t e r s a n g k a a t a u t e r d a k w a 

p e n a h a n d i k e n a k a k e p a d a t e r s a n g k a a t a u t e r d a k w a y a n g m e l a k u k a n 



1 4 

t i n d a k a n . p i d a n a d a n a t a u p e r c o b a a n m a u p u n p e m b e r i a n b a n t u a n d a l a m t i n d a k a n 

p i d a n a t e r s e b u t d a l a m h a l : 

a ) T i n d a k a n p i d a n a i t u d i a n c a m d e n g a n p i n d a n a p e n j a r a l i m a ( 5 ) 

t a h u n a t a u l e b i h 

b ) T i n d a k a n p i d a n a s e b a g a i m a n a d i m a k s u d d a l a m p a s a l 2 8 2 a y a t 

( 3 ) , p a s a l 2 9 6 , p a s a l 4 3 5 , p a s a l 4 5 4 , p a s a l 4 5 5 , p a s a l 4 5 9 , p a s a r 

4 8 0 , 5 6 0 K U H A P 

B. KEWENANGAN PEJABAT YANG B E R H A K MENAHAN. 

P e n a h a n a n d a p a t d i l a k u k a n u n t u k k e p e n t i n g a n p e n y i d i k a n , p e n u n t u t a n 

d a n k e p e n t i n g a n p e n u n t u t a n d i s i d a n g p e n g a d i l a n ( p a s a r 2 0 K U H A P ) 

1 . P e n y i k a t a u p e n y i k p e m b a n t u ( p a s a l 11 a y a t K U H A P ) 

2 . P e n e n t u a n u m u m ( p a s a l 1 1 a y a t 2 K U H A P ) 

3 . H a k i m ( p a s a l 11 a y a t 3 K U H A P ) , h a n y a m e m p c r p a n j a n g p e n a h a n a n 

y a n g d i l a k u k a n o l e h j a k s a . 

P e j a b a t y a n g b e r w e w e n a n g m e m p c r p a n j a n g p e n a h a n a n y a n g 

b e r w e n a n g m e m p c r p a n j a n g y a n g b i s a d a l a m a y a t d i t e n t u k a n b a h w a : 

a ) P a d a t i n g a k a t p e n y i d i k d a n p e n u t u t d i b e r i k a n o l e h k e t u a p e n g a d i l a n 

n e g e r i . 

b ) P a d a t i n g k a t p e m e r i k s a a n n e g e r i d i b e r i k a n o l e h k e t u a p e n g a d i l a n 

t i n g g i . 

c ) P a d a t i n g k a t p e m e r i k s a a n b a n d i n g o l e h m a h k o t a a g u n g . 

d ) P a d a t i n g k a t k a s a s i d i b e r i k a n o l e h n a h k o t a a g u n g . 
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D a l a m h a l p e n g g u n a a n w e w e n a n g p e r p a n j a n g p e n a h a n a n t e r s e b u t 

K U H A P m e m b e r i b a t a s - b a t a s w a k t u t e r h a d a p p e m e r i k s a a n p e n y i d i k d a n 

p e n e n t u a n k e p a d a k e t u a p e n g a d i l a n t i n g g i , p e m e r i k s a n n e g e r i d a n p e m e r i k s a 

b a n d i n g k e p a d a k e t u a m a h k o t a a g u n g ( p a s a l 2 9 a y a t ( 7 ) K U H A P ) , a p a b i l a h a k -

h a k h u k u m t e r d a k w a a t a u t e r d a k w a d i r u g i k a n a k i b a t p e n a h a n a n , m a k a t e r s a n g k a 

a t a u t e r d a k w a b e r h a k m i n t a k g a n t i k e r u g i a n s e s u a i d e n g a n k e t e n t u a n y a n g 

d i m a k s u d d a l a m p a s a l 9 5 d a n p a s a l 9 6 K U H A P . 

C. JANGKA WAKTU ATAU LAMANYA PENAHANAN. 

a ) P e n y i d i k b e r w e n a n g u n t u k m e n a h a n t e r s a n g k a s e l a m a 2 0 h a r i d a n d e m i 

k e p e n t i n g a n p e n y i d i k d a p a t d i p e r p a n j a n g s e l a m a 4 0 h a r i : 

b ) P e n u n t u t u m u m b e r w e n a n g u n t u k m e n a h a n t e r s a n g k a s e l a m a 2 0 h a r i 

d a n d e m i k e p e n t i n g a n p e m e r i k s a y a n g b e l u m s e l e s a i d a p a t d i p e r p a n j a n g 

s e l a m a 3 0 h a r i 

c ) H a k i m p e n g a d i l a n n e g e r i b e r w e n a n g u n t u k p e n g e l u a r k a n s u r a t p e r i n t a h 

p e n a h a n a n t e r s a n g k a u n t u k p a l i n g l a m a 3 0 h a r i d a n g u n a k e p e n t i n g a n 

d a n p e m e r i k a s a a n d a p a t d i p e r p a n j a n g s e l a m a 6 0 h a r i a r t i n y a t i d a k 

t e r b u k t i p e m e r i k s a a n t e r s a n g k a a t a u t e r d a k w a t i d a k t e r b u k t i t e r s a n g k a 

a t a u t e r d a k w a h a r u s k e l u a r d i k e l u a r k a n d a l a m t a h a n a n d e m i h u k u m 

rincian p e n a h a n a n d a l a m h u k u m a c a r a p i d a n a i n d o n e s i a s e b a g a i 

b e r i k u t : 

1 . P e n a h a n a n o l e h p e n y a k i t a t a u p e m b a n t u p e n y i d i k s e l a m a 2 0 

h a r i 
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2 . P e r p a n j a n g a n a t a s i z i n p e n u n t u t u m u m 4 0 h a r i : 

3 . P e n a h a n a n o l e h p e n u n t u t u m u m 2 0 h a r i 

4 . P e r p a n j a n g a n a t a s i z i n k e t u a p e n g e n d a l i a n n e g e r i 3 0 h a r i 

5 . P e n a h a n a n o l e h h a k i m p e g a d i l a n n e g r i 3 0 h a r i 

6 . P e r p a n j a n g a n a t a s i z i n k e t u a p e n g e n d a l i a n n e g e r i 6 0 h a r i 

7 . P e n a h a n a n a t a s i z i n k e t u a p e n g e n d a l i a n t i n g g i 3 0 h a r i 

8 . P e r p a n j a n g a n a t s i z i n k e t u a p e n g e n d a l a i a n t i n g g i 6 0 h a r i 

9 . P e n a h a n a n o l e h m a h k a m a h a g u n g 5 0 h a r i 

1 0 . P e r p a n j a n g a n a t a s i z i n k e t u a m a h k a m a h a g u n g 6 0 h a r i . 

J a d i s e s o r a n g t e r s a n g k a a t a u t e r d a k w a d a r i p e r t a m a k a l i d i t a h a n d a l a m 

r a n g k a p e n y i d i k a n s a m p a i p a d a t i n g k a k a s a s i d a p a t d i t a h a n p a l i n g l a m a 4 0 0 h a r i 

p e j a b a t y a n g b e r w e n a n g m e m p c r p a n j a n g p e n a h a n a n s e s u a i p a s a l 2 9 a y a t ( 3 ) 

m e n u r u t p a s a l 3 0 K U H A P , a p a b i l a t c n g g a n g w a k t u p e n a h a n a n s e b a g a i m a n a 

t e r s e b u t p a d a p a s a l 2 4 , p a s a l 2 5 p a s a l 2 6 , p a s a l 2 7 d a n p a s a l 2 8 a t a u p e r p a n j a n g a n 

p e n a h a n a n s e b a g a i m a n a a t e r s e b u t p a d a p a s a l 2 9 t e m y a t a t i d a k s a h , t e r s a n g k a a t a u 

t e r d a k w a m i n t a k g a n t i k e r u g i a n s e s u a i d e n g a n k e t e n t u a n y a n g d i m a k s u d d a l a m 

p a s a l 9 5 d a n 9 6 K U H A P . 

D . S Y A R A T D A N T U J U A N D I L A K U K A N P E N A H A N A N 

1 . M e n g e n a i s y a r a t - s y a r a t p e n a h a n a n s e p e r t i b e r i k u t i n i : 

1 . S y a r a t o b j e k t i f , y a i t u s y r a t t e r s e b u t d a p a t d i u j i a d a a t a u t i d a k n y a 

o r a n g o l e h o r a n g l a i n : 

2 . S a y a r a t s u b j e k t i f y a i t u k a r e n a p e n a h a n a n t a d i a p a k a h s y a r a t i t y a d a 

a t a u t i d a k 
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S y a r a t p e n a h a n a n d i a t u r p a s a l 2 1 a y a t ( 1 ) K U H A P p e m e r i n t a h a n 

p e n a h a n a n a t a u l a n j u t a n d i l a k u k a n t e r h a d a p s e s e o r a n g t e r s a n g k a a t a u t e r d a k w a 

y a n g d i d u g a k e r a s m e l a k u k a n t i n d a k a n p i d a n a b e r d a s a r k a n b u k t i y a n g c u k u p 

d a l a m h a l a d a n y a y a n g m e n i m b u l k a n k e k h a w a t i r a n b a h w a t e r s a n g k a a t a u 

t e r d a k w a a k a n m e l a r i k a n d i r i , m e r u s a k a t a u m e n g h i l a n g k a n b a r a n g b u k t i d a n a t a u 

m e n g e l u a r k a n t i n d a k a n p i d a n a p a s a l 2 1 a y a t ( 4 ) K U H A P t e r s a n g k a a t a u t e r d a k w a 

y a n g m e l a k u k a n t i n d a k a n p i d a n a t e r s e b u t d a l a m h a l 

1 . T i n d a k a n p i d a n a i t u d i a n c a m p i d a n a 5 t a h u n a t a u l e b i h 

2 . T i n d a k a n p i d a n a t e r s e b u t m e l a n g g a r p a s a l : 

a. 2 8 2 a y a t ( 3 ) p e n y e b a r a n t u l i s a n - t u l i s a n , g a m b a r a n , a t a u b a r a n g -

b a r a n g l a i n y a n g i s i n y a m e l a n g g a r s u a t u k e b i a s a a n a t a u s e b a g a i 

m a t a p e n c a r i a n 

b . 2 9 6 K U H A P t i n d a k a n p i d a n a s e b a g a i m a t a p e n c a r i a n a t a u 

m e m b a n t u p e m b u a t a n c a b u l 

c. 3 3 5 a y a t ( 1 ) K U H A P t i n d a k a n p i d a n a m e m a k s a o r a n g u n t u k 

m e l a k u k a n s e s u a t u t i n d a k a n m e l a k u k a n s e s u a t u , t i d a k m e l a k u k a n 

s e s u a t u a t a u m e m b i a r k a n s e s u a t u 

d . 3 5 1 a y a t 1 K U H A P t i n d a k a n p i d a n a p c n g a n i a y a a n 

y a n g d i r c n c a n a k a n l e b i h d a h u l u . 

e. 3 5 3 a y a t ( 1 ) K U H A P t i n d a k a n p i d a n a p c n g a n i a y a a n y a n g 

d i r c n c a n a k a n l e b i h d a h u l u . 

f . 3 7 2 K U H A P t i n d a k a n p i d a n a p e n g g e l a p a n . 

g . 3 7 8 K U H A P t i n d a k a n p i d a n a p e n i p u a n 
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h . 3 7 9 K U H A P t i n d a k a n p i d a n a d a l a m j u a l b e l i 

i . 4 5 3 K U H A P t i n d a k a n p i d a n a y a n g d i l a k u k a n n a k h o d a k a p a l 

i n d o n e s i a d e n g a n s e n g a j a a t a u m e l a w a n h u k u m m e n g h i n d a r k a n 

d i r i m e m i m p i n k a p a l 

j . 4 5 4 K U H A P t i n d a k a n p i d a n a m e l a r i k a n d i r i d a r i k a p a l b a g i a w a k 

k a p a l 

k . 4 5 5 . K U H A P t i n d a k a n p i d a n a m e l a r i k a n d i r i k a p a l b a g i p e l a y a n a n 

k a p a l . 

1. 4 5 9 K U H A P t i n d a k a n p i d a n a Y a n g d i l a k u k a n p e n u m p u k a n k a p a l 

y a n g m e y e r a n g n a k h o d a 

m . 4 8 0 K U H A P t i n d a k a n p i d a n a p e n a d a a n 

n . 5 0 6 K U H A P t i n d a k a n p i d a n a m e l a k u k a n p e k e r j a n s e b a g a i g e r m o 

o . T i n d a k a n p i d a n a d i l u a r K U H A P 

1 . P e l a n g g a r a n t e r h a d a p o r d o n a s i b e a c u k a i t e r a a k h i r d i u b a h 

d e n g a n s t a a t s l a d t a h u n 1 9 3 1 n o m o r 4 7 1 ( r e c h t e n o r d o n a t i e p a s a l 

2 6 d a n 2 6 

2 . U u d n o 8 D r t Y A H U N 1 9 5 5 t e n t a n g t i n d a k a n p i d a n a i m i g r a s i 

p a s a l l , 2 , 3 , u u n o 9 t a h u n 1 9 7 6 t e n t a n g n a r k o t i k a p a s a l 3 6 a y a t 

7 , 4 1 , 4 2 , 4 3 , 4 7 , d a n 4 8 

2 . T u j u a n d i l a k u k a n p e n a h a n a n 

S e b a g a i y a n g s u d a h d i k e t e n g a h k a n p a d a u r a i a n t e r d a h u l u b a h w a s a n n y a 

m a s a l a h p e n a h a n a n a d a l a h m e i u p a k a n p e r s o n a l y a n g p a l i n g e s e n s i a l d a l a m 
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k e h i d u p a n m a n u s i a s e t i a p m a n u s i a s e t i a p y a n g n a m a n y a p e n a h a n a n d e n g a n 

s e n d i r i n y a m e n y a n g k u t n i l a i d a n m a k n a 

1 . P e r a m p a s a n k e b e b a s a n d a n k e m e r d e k a a n o r a n g y a n g d i t a h a n 

2 . M e n y a n g k u t n i l a i - n i l a i p e r i k e m a n u s i a n d a n h a r k a t d a n m a r t a b a t m a n u s i a 

3 . J u g a m e n g a n g k u t n a m a b a i k d a n p e n c e m a r a n a t a s k e h o n n a t a n d a r i p r i b a d i 

t e g a s n y a s e t i a p p e n a h a n a n d e n g a n s e n d i r i n y a m e n y a n g k u t p e m b a t a s a n 

g u n a m e n y e l a m a t k a n m a n u s i a d a r i p e r a m p a s a n d a n m e r u m u s k a n b e b e r a p a 

k e t e n t u a n s e b a g a i u p a y a h u k u m y a n g d a p a t m e m p e r k c c i l b a h a y a 

p e r a m p a s a n d a n p e m b a t a s a n h a k a s a s i s e c a r a s e w e n a n g - w c n a n g . 

4 . D a r i d a s a r h u k u m i a l a h a d a n y a d u g a a n k e r a s b e r d a s r k a n b u k t i p i d a n a 

t e r h a d a p t c r t n t u y a n g d i t e m u k a n o l e h u n d a n g - u n d a n g m e s k i p u n a n c a m a n 

p i d a n a k u r a n g d a r i l i m a t a h u n t i d a k t e r h a d a a p s e m u a t i n d a k a n p i d a n a 

a n c a m a n d a p a t d i l a k u k a n t e r h a d a p a n c a m a n t e r s a n g k a a t a u t e r d a k w a 

u n d a n g - u n d a n g s e n d i r i t e l a h m e n e n t u k a n b a g a i m a n a p e l a k u n y a d a p a t 

d i l a k u k a n p e n a h a n a n 

5 . D a s a r u n s u r y u r i d i s i n i l a h y a n g d i t e n t u k a n d a l a m p a s a l 2 1 a y a t 2 K U H A P 

y a n g m e n u n t u t b a h w a p e n a h a n a n h a n y a d a p a t d i l a k u k a n a t a u p e r c o b a a n 

m a u p u n p e m b e r i a n b a n t u a n d a l a m t i n d a k a n p i d a n a 

6 . D a s a r m e n u r u t h u k u m s a j a b e l u m c u k u p s a j a b e l u m c u k u p u n t u k m e n a h a n 

s e s e o r a n g t e r s a n g k a a t a u t e r d a k w a t e t a p i n a m p a k n y a d i s i n i b e r t e m u p a d a 

k e a d a a n d u a p r i b a d i y a k i n k e a d a a n p r i b a d i t e r s a n g k a 

M a r d j o n o R e k s o d i p u t r o , M a t e r i C e r a m a h ; Dalam Perkuliahan Sistem Peradilan Pidana. 
A n g k a t a n X I P r o g r a m p a s c a s a r j a n a I l m u H u k u m U I J a k a r t a , 1 9 9 3 , h i m . 1 1 6 
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7. T e r d a k w a y a n g d i n i l a i p u l a s e c a r a p r i b a d i o l e h p i h a k h u k u m y a n g 

b e r s a n g k u t a n 

A d a p u n u n s u r k e a d a a n a t a u k e p e r l u a n p e n a h a n a n y a n g p e n u l i s m a k s u d 

d i t e n t u k a n d a l a m p a s a l 2 1 a y a t ( l ) K U H A P y a i t u b e r u p a a d a n y a k e a a n d a n y a n g 

m e n i m b u l k a n k e k h w a t i r a n : 

1. T e r s a n g k a a t a u t e r d a k w a a k a n m e l a r i k a n d i r i 

2 . M e r u s a k a t u m e n g h i l a n g k a n b a r a n g b u k t i 

3 . D i k h w a t i r k a n a k a n m e n g u l a n g i t i n d a k a n p i d a n a 

S e m u a k e a d a a n y a n g d i k h w a t i r k a n d i s i n i k e a d a a a n y a n g m e l i p u t i 

k e p e r i b a d i a n m e n u r u t k e p e r l u a n a d a l a h a l t e m a t i f b e r a t i c u k u p a p a b i l a h t e r d a p a t 

s a l a h s a t u h a l p e n a h a n a n t e r s a n g k a d i i n g i n k a n m a k a d i a d a k a n i n s t i t u s i 

r e s t i t u s i . p e n g a w a s a n b a i k m y a n g d i l a k s a n a k a n o l e h a t a s a n d i i n t a n s i m a s i n g -

m a s i n g y a n g m e r u p a k a n built control m a u p u n p e n g a w a s a n s c b a g a i n s i s t e m 

cherking a n t a r p e n e g a k h u k u m 

A p a b i l a s e s e o r a n g d i k e n a k a n p e n a n g k a p a n d a n a t a u p e n a h a n a n d a n 

i a b e r p e n d a p a t b a h w a p e n a n g k a p a n a t a u p e n a h a n a n s e c a r a t i d a k s a h y a i t u t i d k a 

m e m e n u h i s a y r a t m i s a k n y a p e n a s e h a t h u k u m n y a d a p a t m c m i n t a k p e m e r i k s a a n 

d a n p u t u s n y a o l e h h a k i m s i d a n g t e r h a d a p h a k - h a k a s a s i m a n u s i a m a k a d a l a m 

p e l a k s a n n a p e n a h a n a n h a r u s m e m p e r h a t i k a n t u j u a n d a r i p e n a h a n a n h u k u m a c a r a 

p i d a n a k i t a b b e r l a k u d a l a m h a l u n t u k k e p e n t i n g a n p e n y i d i k a t a u p e n y i d i k 

p e m b a t a s a n p e n y i d i k y a n g b e r w e w e n a n g m e l a k u k a n p e n a h a n a n . 

M e n g e n a i u r a i a n k e p e n t i n g a n p e n y i d i k p a d a d a s a r d i t e n t u k a n o l e h 

p e n y i d i k s e h i n g g a d i t r u s k a n k e p a d a p i h a k p e n u n t u t u m u m d a n h a s i l p e n y i d i k 
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s e h i n g g a d i t e a i s k a n k e p a d a p i h a k d i p e r g u n a k a n s e b a g a i b a h a n p e m e r i k s a a n 

d i d e p a n s i d a n g p e n g a d i l a n d e n g a n d e m i k i a n j i k a p e m e r i k s a a n s u d a h c u k u p 

p e n a h a n a n t i d a k d i p e r l u k a n l a g i , k e c u a l i a d a a l a s a n l a i n u n t u k m e n a h a n t e r s a n g k a . 

S e l a n j u t n y a p e n a h a n a n y a n g d i l a k u k a n o l e h P e n u n t u t U m u m b e r t u j u a n 

u n t u k k e p e n t i n g a n p e n u n t u t a n , h a l m a n a d a p a t k i t a b a c a p a d a p a s a l 2 0 a y a t ( 2 ) 

K U H A P y a n g m e n g a t a k a n : " U n t u k k e p e n t i n g a n p e n u n t u t a n , P e n u n t u t U m u m 

b e r w e n a n g m e l a k u k a n p e n a h a n a n a t a u p e n a h a n a n l a n j u t a n " . ' ^ 

P a d a t u j u a n l a i n m e n g e n a i p e n a h a n a n y a n g d i b e r i k a n k e p a d a p e n u n t u t 

u m u m b e r w e w e n a n g u n t u k k e p e n t i n g a n y a n g m e l i p u t i f u n g s i k e p e n t i n g a n 

b e r p e n d a p a t b a h w a h a s i l p e m e r i k s a a n s u r a t u n t u k d a p a t m e l a k u k a n p e n a h a n a a n 

u m u m t e r h a d a p p e n a h a n a n h a n y a d a p a t d i l a k u k a n t c r h a d a p p e l a k u t i n d a k a n 

p i d a n a y a n g d i a n c a m d e n g a n a n c a m a n h u k u m a n l i m a t a h u n p e n j a r a a tas p a s a l -

p a s a l t i n d a k a n p i d a n a y a n g d i s e b u t d a l a m p a s a l 2 1 a y a t ( 1 ) . Yaitu"° 

1 . A d a n y a d u g a a n k e r a s t e r s a n g k a m e l a k u k a n t i n d a k a n p i d a n a y a n g 

c u k u p 

2 . A d a n y a y a n g m e n i m b u l k a n k e k a w a t i r a n 

3 . T e r s a n g k a a t a u t e r d a k w a a k a n m e l a r i k a n d i r i 

4 . D i k h w a t i r k a n t e r s a n g k a a k a n m e r u s a k a t a u m e n g h i l a n g k a n b a r a n g 

b u k t i 

5 . D i k h w a t i r k a n t e r s a n g k a a k a n m e n g u l a n g i t i n d a k a n p i d a n a 

R . S o e s i l o d a n M . K a r j a d i , op. cit. h i m . 2 8 
M . Y a h y a H a r a h a p . Pembahasan Permasalahan dan Penerapan Kitab Undang-undang Acara 

Pidana, J i l i d II , P u s t a k a K a r t i n i , J a k a r t a , 1 9 9 8 , h i m . 4 0 8 
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B e r d a s a r k a n a l a s a n d i a t a s p a d a d a s a m y a p e n a h a n a n i t u s e h a r u s n y a 

d i l i h a t s e b a g a i s u a t u p r o s o s p e n d a h u l u a n b a h w a p e n a h a n a n h a r u s k a d i p e r i k s a 

d e n g a n c a r a d i l a k s a n a k a n t e r l e b i h d a h u l u a g r p e n a h a n a n t i d a k m e n j a d i s u a t u h a l 

b a h w a t e r h a d a p p e r k a r a t e r u t a m a k e j a h a t - k e j a h a t a n y a n g b e r a t d a n k e t e r a n g a n 

b u k t i - b u k t i y a n g p e n t i n g d a l a m u s a h a m e m b u a t t e r a n g s u a t u p e r k a r a 

E . JENIS PENAHANAN DAN DASAR HUKUMNYA. 

1 . R u m a h t a h a n a n n e g e r i ( r u t a n ) 

T e r s a n g k a a t a u t e r d a k a w a y a n g m a s i h s e d a n g d a l a m p r o s e s p e n y i d i k a n 

p e n u n t u t a n d a n p e m e r i k s a a n p e n g a d i l a n d i t a h a n d i r u t a n p e r b e d a a n j e n i s - j e n i s 

K U H A P . D i t a n y a k a n b a h w a p e n a h a n a n r u m a h h a n y a d i k u r a n g m e n g e n a i j a n g k a 

w a k t u p e n g a t u r a n t e r s e b u t d i l a k u k a n s e c a r a i n t e r a a s i o n a l s e s u a i d e n g a n t a h a p 

p e m e r i k s a a n s c l a i i t u p e r l u d i k e t a h u i b e b e r a p a h a l y a n g b e r h u b n g a n d e n g a n 

p e n a h a n a n s e s e o r a n g t e r s a n g k a a t a u t e r d a k w a y a i t u ; 

2 . P e m b e d a h a n t a h a n a n d e m i h u k u m 

P e n a h a n a n r u m a h t a n g g a d i j e l a s k a n d a l a m p e r a t u r a n p e l a k s a n a n a a 

K U H A P , t e t a p i h a l i n i t i d a k p r a k t i k j a r a n g d i l a k u k a n p e n a h a n a n r u m a h 

3 . D i l a k u k a n d i k o t a / d a s a r / k a m p u n g t e m p a t k e d i a m a n t e r s a n g k a s e l a m a 

d a l a m t a h a p w a j i b m e l a p a o r m a s a h p e n a h a n a n d i m t a n d a n p e n a h a n a n r u t a b 

d i r a s a k a n s e b a g a i b e n t u k p a s a l 2 2 a y a t ( 5 ) K U H A P u n u k p e n a h a n a n k o t a 

p e n g g u r a n g a n n y a 1/5 d a r i j u m l a h ] a m a n \ a w a k t u p e n a h a n a n i n i b e r a t i p e n y i d i k 

a t a u t e r d a k w a a t u p e n u n t u t u m u m a t a u h a k i m d a l a m m c n g a l i h k a n b e n t u k 

p e n a g a n a n d a r i s a t u k e y a n g l a i n h a m s m c n g h i t u n g d e n g a n s e k s a m a 

1 ) U n s u r o b j e k t i f / y u r i d i s 
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a. T i n d a k p i d a n a y a n g d i s a n g k a k a n d i a n c a m d e n g a n 5 ( l i m a ) t a h u n 

p e n j a r a 

b . P i d a n a d a l a m p a s a l 2 8 2 / 3 ( k e s u s i l a a n ) , 2 % ( p e r b u a t a n c a b u l ) , 3 3 5 / 1 

( p e r b u a t a n t i d a k m c n y e n a n g k a n , p e n c e m a r a n n a m a b a i k ) , 4 5 3 , 

4 5 4 , 4 5 5 , 4 5 9 , 4 8 0 d a n 5 0 6 K U H A P 2 5 d a n 2 6 s t b l d 1 9 3 1 n o 4 7 1 

( p e l a n g g a r a n t e r h a d a p o r d o n a n s i b e a c u k a i ) , p a s a l 1 , p a s a l 2 d a n p a s a l 

4 U U T P I m i g r a s i . 

c. U n s u r s u b j e k t i f : a d a n y a k e a d a a n y a n g m e n i m b u l k a n k e k h a w a t i r a n 

t e r s a n g k a a t a u t e r d a k w a m e l a r i k a n d i r i , m e r u s a k a t a u m e n g h i l a n g k a n 

b a r a n g b u k t i , a t a u d i k h a w a t i r k a n a k a n m e n g u l a n g i t i n d a k p i d a n a 

( p a s a l 2 1 a y a t ( 1 ) K U H A P ) 

F. TATA CARA ATAU PROSEDUR PENAHANAN 

a. D e n g a n s u r a t p c r i n t a h p e n a h a n a n d a r i p e n y i d i k / p e n u n t u t u m u m / h a k i m / 

y a n g b e r i s i 

I d e n t i t a s t e r s a n g k a 

M e n y e b u t a l a s a n p e n a h a n a n 

U r a i a n s i n g k a t k e j a h a t a n 

M e n y e b u t d e n g a n j e l a s d i t e m p a t m a n a t e r s a n g k a d i t a h a n 

b . M e n ) e r a h k a n t e b u s a n s u r a t p e r i n t a h k e p a d a k e l u a r g a t e r s a n g k a . 

G. TATA CARA PENGALIHAN PENAHANAAN 

P e n y e l i d i k a t a u p e n n u n t u t h a k i m b e r w e n a n g u n t u k m c n g a l i h k a n j e n i s 

p e n a h a n a a n > a n g s a t u k e p a d a j e n i s p e n a h a n a a n y a n g l a i n s e b a g a i m a n a d i m a k s u d 

p a s a l 2 2 . 
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H a k i m y a n g t e m b u s a n y a d i b e r i k a n k e p a d a t e r s a n g k a a t a u t e r d a k w a s e r t a 

k e l u a r g a n y a d a n k e p a d a i n s t a n s i y a n g b e r k e p e n t i n g a n p a s a l 2 3 ( b e r k e n a a n d e n g a n 

j a n g k a w a k t u p e n a h a n a n m e n u r u t p a s a l 2 4 K U H A P ) : 

a. P e r i n t a h p e n a h a n a n a n y a n g d i b e r i k a n o l e h p e n y i d i k s e b a g a i m a n a 

d i m a k s u d d a l a m p a s a l 2 0 , h a n y a b e r l a k u p a l i n g l a m a d u a p u l u h h a r i 

b . J a n g k a w a k t u s e b a g a i m a n a t e r s e b u t p a d a a y a t 1 a p a b i l a d i p e r l u k a n g u n a 

k e p e n t i n g a n p e m e r i k s a 

c. K e t e n t u a n s e b a g a i m a n a t e r s e b u t p a d a a y a t 1 d a n 2 t i d a k m c n u t u p 

k e m u n g k i n a n d i k e l u a r k a n y a t e r s a n g k a . 

d . S e t e l a h w a k t u e n a m p u l u h h a r i t e r s e b u t , p e n y e l i d i k h a r u s s u d a h 

m e n g e l u a r k a n t e r s a n g k a d a r i t a h a n a n d e m i h u k u m . 

H. PENGURANGAN MASA TAHANAN 

a. P e n a h a n a n r u t a n , p e n g u r a n g a n n y a s a m a d e n g a n j u m l a h m a s a p e n a h a n a n 

b . P e n a h a n a a n r u m a h p e n g u r a n g a n y a s a m a d e n g a n 1/3 x j u m l a h m a s a 

p e n a h a n a n 

c. P e n a h a n a n k o t a j u m l a h p e n g u r a n g a n m a s a p e n a h a n a n n y a s a m a d e n g a n 

1/5 X j u m l a h m a s a p e n a h a n a n k o t a y a n g t e l a h d i j a l a n i . ( p a s a l 2 2 a y a t ( 5 ) 

K U H A P ) 

P e n a n g g u h a n p e n a h a n a a n a t a s p e r m i n t a a n t e r s a n g k a a t a u t e r d a k w a , 

p e n y i d i k a t a u p e n u n t u t u m u m a t a u h a k i m , s e s u a i d e n g a n k e w e n a n g a n 

m a s i n g - m a s i n g d a p a t m e n g a d a k a n p c n a n g g u n g p e n a h a n a n d e n g a n a t a u 

t a n p a j a m i n a n o r a n g o r a n g b e r d a s s a r k a n s y a r a t y a n g d i t e n t u k a n . 
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S y a r a t d i t e n t u k a n d a l a m h a l p e n a n g g u h a n p e n a h a n a n a d a l a h 

a. T i d a k d i k e l u a r k a n 

b . W a j i b l a p o r 

P e n a n g g u h a n p e n a h a n a n d a p a t t e e r j a d i a p a b i l a a d a : 

a. P e r m i n t a a n d a r i t e r s a n g k a / t e r d a k w a 

b . P e r m i n t a a n d i s e t u j u i o l e h i n s t a n s i y a n g m e n a h a n d e n g a n s y a r a t 

d a n j a m i n a n y a n g d i t e t a p k a n 

c. A d a p e r s e t u j u a n d a r i t e r s a n g k a / t e r d a k w a y a n g d i t a h a n u n t u k 

m e m a t u h i s y a r a t d a n j a m i n a n y a n g d i t e t a p k a n . 

J a m i n a n p e n a g g u h a n p e n a h a n a n b i s a b e r u p a 

a. J a m i n a u a n g y a n g d i t c t p k a n s e c a r a j e l a s d a n d i s e b u t k a n d a l a m 

s u r a t p c r j a n j i a n p e n a n g g u h a n p e n a h a n a n . U a n g j a m i n a 

t e r s e b u t d i s i m p a n d i k e p e n i t e r a n p e n a g g u h a n p e n g a d i l a n 

n e g e r i y a n g p c n y e t o r a n d i l a k u k a n o l e h t e r s a n g k a / t e r d a k w a 

a t a u k e l u a r g a a t a u k u a s a h u k u m . 

b . J a m i n a n o r a n g , m a k a s i p e n j a m i n h a r u s m e m b u a t p e m y a t a a a n 

d a n k e p a s t i a n i n s t a n s i y a n g m e n a h a n b a h w a p e n j a m i n 

b e r s e d a i a b e r t a n g g u n g j a w a b a p a b i l a t e r s a n g k a / t e r d a k w a y a n g 

d i t a h n m e l a r i k a n d i r i . 

P c n y e t o r a n u a n g t a n g g u n g a n b a r u b i s a d i l a k u k a n a p a b i l a : 

a. T e r a n g k a / t e r d a k w a m e l a r i k a n d i r i 

b . S e t e l a h t i g a b u l a n i i d a k d i k e t e m u k a n 

M . Y a h y a H a r a h a p . Pembahasan Permasalahan dan Penerapan Kitab Undang-undang Acara 
P / W a n a , J i l i d I I , P u . s t a k a K a r t i n i , J a k a r t a , 1 9 9 8 , h i m 5 4 
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P c n y e t o r a n u a n g t a n g g u n g a n k e k a s n e g a r a d i l a k u k a n o l e h 

o r a n g y a n g m e n j a m i n m e l a l u i k e p a n i t c r a a n p e n g a d i l a n 

n e g r i . 

P e n g e l u a r a n s u r a t p e r i n t a h p e n a n g g u h a n d i d a s a r k a n a t a s 

j a m i n a n d a r i s i p e n j a m i n . 
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BAB III 

PEMBAHASAN 

A. Mekanisme Penegak Hukum Dalam Melakukan Penahanan Tersangka 

atau Terdakwa Menurut KUHAP 

I . P e l a k s a n a a n P e n a h a n a n d a l a m P r o s e s P e r a d i l a n P i d a n a 

I s t i i a h p e n a h a n a n , d i a s o s i a s i a k a n o r a n g p a d a p e m i k i r a n y a n g b i a s a n y a 

t e r t u j u p a d a t i n d a k a n a p a r a t p e n e g a k h u k u m d a l a m m e n c a b u t k e m e r d e k a a n o r a n g 

l a i n y a n g d i s a n g k a a t a u d i t u d u h m e l a k u k a n s u a t u t i n d a k a n p i d a n a n . W a l a u p u n 

d a l a m a r t i l u a s i s t i i a h p e n a h a n a n s e b e n a m y a t i d a k d i k e n a l d a l a m h u k u m a c a r a 

p i d a n a t e t a p i d i p e r g u n a k a n j u g a d i l u a r k o n t e k h u k u m a c a r a p i d a n a . D a l a m d i n a s 

m i l i t e r m i s a l n y a d i k e n a l p e n a h a n a n d a l a m d i n a s k e p r a j u r i t a n ( P D K ) y a n g 

m e r u p a k a n i s t i i a h r e s m i d a r i p e r p a n j a n g a n d a r i m a s a d i n a s a k t i f b a g i p a r a p r a j u r i t 

T N I p a n g k a t k o l o n e l k e a t a s y a n g t e l a h m e n c a p a i u s i a m a k s i m u m d i n a s T N I , 

t e t a p i m a s i h d i b u t u h k a n d a l a m t u g a s - t u g a s k e p r a j u r i t a n . 

B e r d a s a r k a n k i t a b u n d a n g - u n d a n g H u k u m a c a r a p i d a n a ( K U H A P ) 

p e n a h a n a n m e r u p a k a n s a l a h s a t u u p a y a p a k s a d i a n t a r a l i m a u p a y a p a k s a y a k i n 

p e n a n g k a p a n , p e n a h a n a n , p e n y i t a a n , p e n g g e l e d a h a n , d a n p e m e r i k s a a n s u r a t 

d i k a t a n s e b a g a i u p a y a p a k s a k a r e n a b i a s a n y a d i l a k s a n a k a n d e n g a n c a r a 

m e n g g u n a k a n k e k e r a s a n a t a u k e k u a s a a n p a k s a cara-cara m e n g g u n a k a n p a k s a a n 

d a n a t a u k e k e r a s a n d a l a m p r o s e s p i d a n a d a p a t d i b a g i m e n j a d i t i g a k e l o m p o k y a i t u 

r M e m a s u k i r u a n g a n 

1 ) L a n g k a h - l a n g k a h y a n g d a p a t d i t e r a p k a n p a d a b e n d a 
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2 ) L a n g k a h - l a n g k a h y a n g d a p a t d i t e r a p k a n p a d a m a n u s i a , d a l a m b e n t u k 

p e m b a h a s a n k e m e r d e k a a n , y a i t u p e n a n g k a p a n d a n p e n a h a n a n . ^ ^ 

D i s a m p i n g s a l a h s a t u i n s t r u m e n p e n e g a k h u k u m p i d a n a p e r l u d i i n g a t 

b a h w a p a d a h a k e k a t n y a p e n a h a n a n a d a l a h p e r a m p a s a n a t a u p e n c a b u t a n 

k e m e r d e k a a n o r a n g y a n g m e n i m b u l k a n p e r a s a a n t i d a k e n a k d a n a k a n m e m b a w a 

k o n s e k u e n s i n y a k e h u k u m m a u p u n s o s i o l o g i y a n g l u a s b a i k b a g i o r a n g y a n g 

d i t a h a n m a u p u n k e l u a r g a n y a , k a r e n a s i f a t n y a y a n g e k s e s i f y a k n i o r a n g y a n g 

b e l u m b e r s a l a h s e c a r a h u k u m , t e t a p i d a l a m m a s y a r a k a t s u d a h d i a n g g a p b e r s a l a h . ^ ^ 

M e n u r u t k i t a b u n d a n g - u n d a n g p i d a n a s u a t u t i n d a k a n p e n a h a n a n d a p a t 

p u l a m e n j a d i s u a t u t i n d a k a n p i d a n a k e j a h a t a n y a n g d i a n c a m d e n g a n p i d a n a 

m a k s i m u m d e p a n t a h u n p e n j a r a s e b a g a i m a n a d i a n c a m b e b e r a p a p a s a l K U H A P 

y a n g m e n g a n c a m p i d a n a b a g i t i n d a k a n p e n a h a n a n o r a n g s e c a r a t i d a k s a h a t u a 

b e r t e n t a n g a n d e n g a n k e t e n t u a n u n d a n g - u n d a n g . O l e h k a r e n a i t u d e n g a n k e l u a r n y a 

K U H A P N o m o r 8 t a h u n 1 9 8 1 a p a r a t p e n e g a k h u k u m d a l a m p r o s e s p e r a d i l a n 

p i d a n a h a r u s l e b i h b e r h a t i - h a t i d a n s e l e k t i f d a l a m m e l a k s a n a k a n p e n a h a n a n 

b e r b a g a i p e r s y a r a t a n m a u p u n p r o s e d u r y a n g t e l a h d i t e n t u k a n s e c a r a n o r m a t i f 

h a r u s d i p e n u h i d a n d i p a t u h i K U H A P a d a l a h u n t u k m e n g a t u r p r i l a k u d a n t i n d a k a n 

p a r a p e n e g a k h u k u m . I b a r a t s u a t u p e r m a i n a n , K U H A P d i c i p t a k a n a g a r p e n e g a k 

h u k u m y a n g b e r m a i n i t u t i d a k b a r m a i n k a y u y a n g m e n g a k i b a t k a n m e l ; i b a t k a n 

p e l a n g g a r a n h a k a s a s i manus ia .^"* 

P e l a k s a n a a a n p e n a h a n a n i n i , K U H A P b e n a r - b e n a r d i u j i a p a k a h b i s a 

m e m b i n a s i k a p a p a r a t p e n e g a k h u k u m , k e a d i l a n d a n p e r l i n d u n g a n h a k m a r t a b a t 

" L . H e . H u l s m a n , Op. Cit. h i m . 5 6 
L u h u t M . P a n g a r i b u a n , Penahanan pada dasarnya merampas kemerdekaan. Op. Cit. h i m . 7 

^ * J . E . S a h e t a p y , Qiiovadis Hukum Pidana?Loc. C i t , 1 9 9 5 . H i m . 3 
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m a n u s i a . " ^ D i k a t a k a n d e m i k i a n k a r e n a d a l a m p e l a k s a n a a n p e n a h a n a n t e r b u k a 

k e m u n g k i n a n y a n g b e s a r b a g i t e r j a d i n y a p e n y a l a h g u n a a n w e w e n a n g k a r e n a 

t e r s a n g k a d i t e m p a t k a n d i b a w a h k e k u a s a a n a p a r a t y a n g m e l a k u k a n p e n a h a n a n 

t e r i s o l i r d a n m a s y a r a k a t u m u m t i d a k s a j a h a k a s a s i k e m e r d e k a a n m a n u s i a y a n g 

d a p a t d i l a n g g a r , t e t a p i m u n g k i n p u l a t e r j a d i n y a p e n y i k s a a n f i s i k , p e m e r a s a n 

e k o n o m i , t e r o r m e n t a l , b a h k a n k e m a t i a n t e r s a n g k a . d i m a n a h a l i t u t i d a k a k a n 

t e r j a d i b i l a t e r s a n g k a t i d a k d i k e n a k a n p e n a h a n a n . P e r l u p u l a d i k e m u k a k a n , b a h w a 

m e m b i c a k a n p e n a h a n a n e r a t d i k a i t k a n d e n g a n p e n a n g k a p a n , s e b a b p a d a 

u m u m n y a p e n a h a n a n d i l a k u k a n s e t e l a h t e r l e b i h d a h u l u d i l a k u k a n p e n a n g k a p a n 

d a n s e b a l i k n y a t i n d a k a n p e n a h a n a n s e l a l u d i i k u t i d e n g a n p e n a h a n a n . 

D a l a m k e h i d u p a n s e h a r i - h a r i o r a n g ( A w a m ) s e r i n g m e n g a n g g a p b a h w a 

p e n a h a n a n s a m a d e n g a n p e n a n g k a p a n k a r e n a p a d a d a s a m y a p e n a n g k a p a n d a n 

p e n a h a n a n m e r u p a k a n p e r a m p a s a n h a k s e s e o r a n g u n t u k w a k t u t e r t e n t u p a d a m a s a 

b e r l a k u n y a H I R d i k e n a l i s t i i a h p e n a n g k a p a n s e m e n t a r a y a n g j a n g k a w a k t u n y a 2 0 

h a r i ( P a s a l 2 7 H I R ) . B a g i p o l i s i p e n a n g k a p a n d a n p e n a h a n a n a d a l a h b a g i a n d a r i 

26 

w e w e n a n g y a n g s a n g a t p e n t i n g s e b a g a i m a n a t u l i s a n A . C G e r m a n . 

P a n d a n g a n n y a m e m p e r s a m a k a n p e n a n g k a p a n d a n p e n a h a n a n s e b e n a m y a 

k u r a n g t e p a t , k e d u a i s t i i a h t e r s e b u t m e m p u n y a i p e r b e d a a n p e n g e r t i a n m a u p u n 

k o s e k u e n s i y a n g d i a k i b a t k a n n y a . " ^ W a l a u p u n s e b e n a m y a p e m a h a m a n d e m i k i a n 

s e b e n a m y a b u k a n t a n p a d a s a r k e d u a n y a m e r u p a k a n p r a n a t a h u k u m y a n g b e r b e d a 

b a i k d a l a m t e k n i s p e l a k s a n a a n s e r t a s y a r a t - s y a r a t m a u p u n k o n s e k u e n s i h u k u m n y a . 

S u m i t r o , Inti Hukum acara Pidana, L o c . C i t . h i m . 59 
A . C . G e r m a n n , E t a l , "Introduction to law Enforcement and Criminal Justice ". ( S p r i n g f i l d 

I l l i o n i s U S A : C h a r l e s C. T h o m a s P u b l i s h e r ) . L o c . C i t 
" S u d i b y o , T r i a t m o j o , Pelaksanaan Penahanan dan Kemungkinan yang ada dalam KUHAP, L o c . 
C i t . h i m . 2 6 
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S e l a n j u t n y a d a l a m m e m a h a m i k o n s e p p e n a h a n a n d a l a m p e r a d i l a n p i d a n a 

p e r l u d i p a h a m i b e b e r a p a m o d a l y a n g b e k e r j a d a l a m p r o s e s p e r a d i l a n p i d a n a 

m e n u r u t L . P a c k e r b e k e r j a n y a p r o s e s p e r a d i l a n p i d a n a d a p a t d i j e l a s k a n m e l a l u i 

d u a b u a h m o d e l , y a i t u : Crime Control model : dan : 2 Process Modelr' T e t a p i 

k e d u a m o d e l i t u s e k e d a r n o n n a t i f m o d e l e s y a n g m e m b a n t u k i t a d a l a m 

m e n g a n a l i s i s p e k e r j a n y a p r o s e s p e r a d i l a n p i d a n a s e h a r i - h a r i . 

S i s t e m y a n g b e k e r j a p a d a Crime Control Model d i d a s a r k a n p a d a p r i n s i f 

b a h w a p e n e k a n a n j u m l a h k e j a h a t a n m e r u p a n f u n g s i u t a m a p e r a d i l a n p i d a n a 

k e g a g a l a n f u n g s i i n i m e r u p a k a n g a n g g u a n t e r h a d a p k e t e r t i b a n u m u m d a n 

k e b e b a s a n . U n t u k m e n c a p a i t u j u a n , p r o s e s k r i m i n a l h a r u s d i l a k u k a n s e c a r a 

e f i s i e n , s e g a l a rintangan p r o s e d u r y a n g d a p a t m e n j a d i h a m b a t a n b a g i p e l a k s a n a a n 

p r o s e s k r i m i n a l h a r u s d i s i n g k i r k a n p r o s e s p e r a d i l a n p i d a n a d i i b a r a t k a n s e p e r t i b a n 

b e r j a l a n d i m a n a , m a s i n g - m a s i n g p e t u g a s p e n e g a k h u k u m b e r d i r i p a d a p o s i s i n y a 

s e n d i r i d a l a m h a l i n i p r o s e s p e r d i l a n p i d a n a m e r u p a k a n s u a t u p r o s e s p e n y a r i n g a n 

29 

d a n d a l a m t i a p - t i a p t a h a p y a n g b e r s i f a t r u t i n i t a s . K e b e r h a s i a l a n p e r t a m a - t a m a 

d i u k u r s e s u a i d e n g a n t i n d a k a n k e b e r h a s i l a n p e n y e l e s a i a n k a s u s d e m i k a s u s u n t u k 

m e n c a o a i t u j u a n y a n g m e n g u r a n g i a t a u m e n a g g u l a n g i k e j a h a t a n . d c m i k i a n crime 

control model d i d a s a r k a n p a d a d o k t e r i n d i m a n a d e n g a n d o k t r i n t e r s e b u t d i y a k i n i 

b a h w a h s e j u m l a h b e s a r p r e k a r a p i d a n a d a p a t d i t a n g a n i s e c a r a i f i s i e n p e n y i d i k 

t e l a h b e r k e y a k i n a n a k a n k e s a l a h a n s e s e o r a n g m a k a t a h a p - t a h a p p r o s e s b e r i k u t n y a 

h a r u s d i a n g g a p s e b a g a i f o r m a l i t a s b e l a k a n g h a s i l - h a s i l p e n y i d i k y a n g t e l a h 

L . P a c k e r , The limits of the criminal sanction,Loc. C i t . h i m . 1 5 3 
Ibid, h i m . 1 6 1 
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d i a n g g a p c u k u p m e n g u m p u l k a n s e m u a f a k t a d a n b u k t i p r o s e s d i m u k a y a n g 

baru.^** 

U n t u k m e m a h a m i p e r b e d a a n k e d u a k o n s e p t e r s e b u t o r a n g h a r u s d a p a t 

m e m b e d a k a n a n t a r a k e d u a d e n g a n s u a t u c o n t o h m e m b e r i k a n b a n y a k o r a n g t e l a h 

m e l a k u k a n p e m b u n u h a n k e t i k a p o l i s i d a t a n g i a l a n g s u n g m e n y e r a h k a n d i r i d a r i 

o r a n g t e r s e b u t m e n g a k u m e n e m b a k k o r b a n d e n g a n d i s a j i k a n o l e h s a k s i - s a k s i 

a p a k a h t e r h a d a p o r a n g t e r s e b u t m a s i h b e r l a k u p r i n s i p i t u b u k a n m e r u p a k a n 

k e s a l a h a n m e l a k u k a n p e m b u n u h a n d i p e r k a r a i s e o l a h - o l a h t i d a k b e r s a l a h ^ ' 

M e n u r u t i n t r u k s i k e p a d a a p a r a t p e n e n g a k h u k u m u n t u k t i d a k 

m e n g a h i r a u k a n d a r i k e s a l a h - k e s a l a h a n n y a t a s a m p a i k e p e n g a d i l a n t e r h a d a p 

t e r s a n g k a a r t i n y a m e l e p a s k a n s a m p a i p e n g a d i l a n m e n y a t a k a n k e s a l a h a n m e n u r u t 

h u k u m ( l e g a l g u i l t ) . 

B e r b e d a d e n g a n y a n g m e n e n t u k a n p a d a e f i s i e n d a n p e n g h i n d a r a n 

t e r h a d a p s e g a l a p r o s e d u r y a n g d a p a t m e n g h a m b a t p r o s e s p e r l i n d u n g a n h a k a s a s i 

m a n u s i a d a n p e m b a t a s a n t e r h a d a p k e w e w e n a n g a n p e n g u a s a k e k u a s a a n i t u h a r u s 

d i k o n t r o l d a n d i a w a s i e f i s i e n s i m a k s i m i l p r o s e s p e r a d i l a n p i d a n a b e k e r j a s e p e r t i 

m a k a p a d a p r o s e s p e r a d i l a n p i d a n a b e k e r j a u n t u k m e n g a r a h k a n t e r s a n g k a p a d a 

p r o s e s l e b i h l a n j u t u n t u k m e m e n u h i p r o s e d u r y a n g d i t e n t u k a n s e s u a i u n d a n g -

u n d a n g m e r u p a k a n h a l y a n g s a n g a t p e n t i n g d a l a m p r o s e s p e n a n g k a p a n a t a u 

p e n a h a n a n m i s a l n y a a k a n b e r a k i b a t p a d a k e a b s a h a n p r o s e s p e m i k i r a n d u e p r o c e s s 

m o d e l d i a n j u r k a n t e r h a d a p t e r s a n g k a u n t u k i t u s e b a g a i m a n a d i a n u t o l e h 

^° M a r d j o n o R e k s o d i p u t r o , M a t e r i C e r a m a h ; Dalam Perkuliahan Sistem Peradilan Pidana, 
A n g k a t a n X I P r o g r a m p a s c a s a r j a n a I l m u I l u k u m U I J a k a r t a , 1 9 9 3 . h i m . 1 1 6 
^ ' P a c k e r , O p . C i t . h i m . 1 6 1 

I b i d , h i m . 1 6 6 
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k o m p e n t a s i u n t u k m e n e t a p k a n a d a n y a s u a t u f a k t a t e n t a n g s u a t u s e s a l a h a n m a k a 

k e s a l a h a n b e r d a s a r k a n h u k u m l e w a t s u a t u p e r a d i l a j n t e i a p m e r u p a k a n b u k t i 

t c r a k h i r " 

P e r k e m b a n g a n s i s t e m p e r a d i l a n p i d a n a y a n g m e n d a s a r i p a d a k r i t i k s a l a h 

s e s e o r a n g y a n g m e n g k r i t i k d a n m e n g a n j a r k a n a l t e m a t i f m e m p a k n s i s t e m 

p e r t e m p u r a n a n t a r a d u a k e p e n t i n g a n y a n g s u a t u k e l u a r g a m u n g k i n t e r j a d i i a 

s e b a g a i o r a n g j a h a t m e l a i n k a n a g a r a n g g o t a k e l u a r g a y a n g m e l a k u k a n t e t a p 

b e r a d a d a l a m l i n g k u n g a n k a s i h s a y a n g ke luarga .^"* 

Adveseri model a d a l a h p e r o s e s k r i m i n a l b e k e r j a a t a s d a s a r a n g g a p a n 

b a h w a p e l a k u t i n d a k p i d a n a a d a l a h m u s u m a s y a r a k t d a n d e n g a n d e m i k i a n i a h r u s 

d i s i n g k i r a n , m a k a m e n u r u t " p a m i l i m o d e l " p e l a k u t i n d a k p i d a n a a d a l a h b a g i a n 

s a t u k e l u a r g a , j i k a i a m e l a k u k a n s u a t u k e s a l a h h a r u s d i i n g a t a n t e t l e b i h d a h u l u . 

T i d a k a n t e r h a d a p p e l a k u t i n d a k p i d a n a b u k a n m e r u p a p e n g a s i n g a n d a r i p e r g a u l a n 

m a s y a r a k a t t e t a p i m e n g i g a t k a n a t a s d a s a r c i n t a k a s i h s e s a m a h i d u p a t a s d a s a r 

s a l i n g m e n g u n t u n g a n 

M e n u m t " crime control model" ( p e n a n g k a p a n ) d a n p e n a h a n a n s e r t a 

p e m b i n a a n h a m s d i l a k u k a n s e b i s a m u n g k i n a t a u s e b a n y a k m u n g k i n . P a c k e r 

m e n u l i s b a h w a " m o d e l d e n g a n d e m i k i a n s a l a h s a t u i n d i k a s i k e b e r h a s i l a n s i s t e m 

p e r a d i l a n p i d a n a m e n u r u t i c o l o g i " crime control model " a d a l a h b n y a k n y a 

j u m l a h p e n a h a n y a n g d i l a k u k a n o l e h a p a r a t b e r w e n a n g . ^ ^ 

I b i d 
J h o n G r i f f i t h s , Ideologi in Criminal Procedural or A third Model Of The Criminal Processil. the 

yale law journal, ( V o l u m e 7 9 , N u m b e r 3 , J a n u a r y 1 9 7 0 ) , h i m . 3 6 7 - 3 6 8 
I b i d , h i m . 1 7 1 - 1 7 2 
P a c k e r , Cit h i m . 1 5 9 
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P e n a h a n a n h a r u s d i l a k u k a n s e g e r a h p e n a n g k a p a n , t a n p a h a r u s 

m e m b u a n g - b u a n g w a k t u d a n b i a s a n y a p e n a h a n a n i t u d i l a k u k a n o l e h p o l i s i . 

M e n u r u t "crime control model" p e n a h a n a n p e r l u d i l a k u k i a n . u n t u k s e g e r a h 

m u n g k i n u n t u k m e n c e g a h t e r s a n g k a m e m p u n y a i k e s e m p a t a n m e m b u a t c e r i t a y a n g 

t i d a k b e n a r d a n u n t u k m e n c e g a h c a m p u r t a n g g a n o r a n g l a i n y a n g d a p a t 

m e m p e g a r u h i k e r j a s a m a t e r s a n g k a d e n g a n p o l i s i . ^ ^ 

S i s t e m n i a l a i y a n g m e m b u a t p e r a a n g a p a n t e r s a n g k a a t a u t e r d a k w a 

d i a n g a p p e n j a h a t d a n p e n a h a n a n p e r l u s e g e r a h d i l a k u k a n s e s u d a h p e n a n g k a p a n 

y a n g s a h d a l a m ' 'crime control model'' a d a l a h u n t u k k e p e r l u a n p e r a k t i s a g a r 

p e r a d i l a n p i d a s e b a g a i s u a t u b a n b e r j a l a n i t u d a p a t b e r g e r a k m a j u d e n g a n c e p a t . 

B i l a d i b e r i k e b e b a s a n t e r d a p a t r e s i k o t e r s a n g k a a t a u t e r d a k w a t i d a k m u n j u l 

d i p c g a d i l a n t e p a t p a d a w a k t u n y a . B a h k a n u n t u k p a r a p e l a n g g a r h u k u m , p e m u l a 

y a n g o r a n g k e l i h a t n n y a t i d a k m u n g k i n m e n g u l a n g i t i n d a k p i d a n a , m e n u r u t 

''crime control model" m a s i h a d a a l a s a n y a n g b a i k a g a r p e n a h a n a n t e t a p 

d i a k u k u k a n d a l a m a r t i t i d a k d i b e r i "peretrial liberti''. 

S e l a n j u t n y a n i l a i - n i l a i y a n g b e k e r j a d a l a m d u a "peroses model " d a l a m 

h a l p e n a h a n a n p e r t a m a - t a m a h a r u s l e b i h d a h u l u a d a ( b u k t i - b u k t i y a n g k u a t ) 

s e b e l u m d i l a k u k a n t i n d a k a n p e n a h a n a n . T e r s a n g a k d i b a w a h k e p e n g a d i l a n s e g e r a h 

m u n g k i n t a n p a m e l a k u k a n p e n u n d a a n y a n g t i d a k p e n t i n g u n t u k s e g e r a h 

d i s i d a n g k a n o l e h h a k i m . T e r s a n g a k a b e r h a k m e n g u j i k e a b s a h a n d a n p e n a h a n n y a 

t c r m a s u k a d a t i d a k n y a : p r o b e l c o s m e n u r u t p a n d a n g a n d u a p r o s e s m o d e l 

d i k e m u k a k a n b a h w a o l e h k a r e n a i t u t e h a d a p t e r s a n g k a h a r u s d i b e r i k a n 

I b i d , h i m . 1 7 5 
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k e s e m p a t a n u n t u k m e n d a p a t k a n k e b e b a s a n m i s a l n y a p e n a n g g u h a n p e n a h a n a n 

( b a i l ) . s e l a n j u t n y a w a l a u p u n s u d a h a d a s e s u a t u " p r o b e l cos"" p e n a h a n a n i n i 

h a r u s d i b a t a s i s e d a p a t m u n g k i n 

D a l a m k a s u s m i r a n d a v . A r i z o n a h a k i m b e r p e n d a p a t b a h w a p o l i s i t i d k 

b o l e h m e l a k u k a n i n t r o g e r s a i t e r h a d a p s e s e o r a n g d a l a m t a h a n a n s a m p a i i a 

d i b e r i t a u h a k n y a u n t u k d i a m d a n i a b e r k o n s u l t a s i d e n g a n p e n a s e h a t h u k u m n y a 

a p a b i l a h d i k a i t k a n d e n g a n d u a m o d e l p r o s e s p e r a d i l a n p i d a n a y a n g d i k e m u k a n a n 
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p a c k e r m a u p u n m o d e l k e k e l u a r g a a n d i a j u k a n m a k a p r o s e s p e r a d i l a n . 

P a n d a n g a n s a h e t a p a y K U H A P m e n d a p a t i d e d a n m e n g e m b a n a m a n a l 

d a r i u n d a n g - u n d n g n o 1 2 t a h u n 1 9 7 0 t e n t a n g p o k o k - p o k o k k c k u a s a n k e h a k i m a n 

a g a r p e r o s e s p e r a d i l a n p i d a n a d i l a k s a n a k a n d e n g a n l a n d a s a n p e n g a y o m a n . 

S a h e t a p a y m e n g e m u k a k a n l e b i h t e p a t u n t u k m e m p e r g u n a k a n a p a y a n g d i s e b u t n y a 

dengan " model pengayoman "J'^ d e n g a n d e m i k i a n p r o s e s p e r a d i l a n p i d a n a 

p e g a y o m a n d i b e r i k a n b a i k t e r h a d a p m a s y a r a k a t ( p u b l i k ) , k o r b a n t i n d a k p i d a n a 

m a u p u n t e r h a d a p m e r e k a y a n g m e l a k u k a n t i n d a k p i d a n a . P e n u l i s s e t u j u a t a s 

p e n d a p a t t e r s e b u t d e n g a n a d a n y a m e n g a y a t i d a n m e n e m p a t k a n d i r i s e b a g a i 

p e n g a y o m a n m a s y a r a k a t , m a k a a p a r t p e n e n g a k h u k u m d a l a m p e l a k s a n a a n 

p e n a h a n a n t i d a k a k a n k e l u a r d a r i k e r a n g k a p r o s e s h u k u m y a n g a d i l 

A d a p u n p e n g e r t i a n i t u s e n d r i p e r t a m a - t a m a d a p a t d i l i h a t d a l a m p a s a l 2 1 

K U H A P :pasa ! 1 b u t i r 2 1 ; p e n a h a n a n a d a l a h p e n e m p a t a n t e r s a n g k a a t a u t e r d a k w a 

^ ^ I b i d , h i m . 1 9 0 - 1 9 1 
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M o d e l p e n g a y o m a n s e b a g a i m o d e l y a n g d i a n u t K U H A P d i k e m u k a k a n o l e h S a h e t a p y d a l a m 
b e b e r a p a t u l i s a n a n t a r a l a i n "Pendayagimaan Sistem Kamtibmas dalam tcrtib hukum dan teriih 
social". M a k a l a h p a d a d i s k u s i u m u m , Integrated CriminalJustice System. Y o g y a k a r t a : J u l i 1 9 9 0 . 
h i m . 1 8 . L i h a t p u l a S a h e t a p y , Hukum dalam konteks social politik dan budaya. a r t i k e l , A n a l i s i s 
C S I S , T a h u n X X I I N o . 1 J a n u a r i - f e b r u a r i 1 9 9 3 , h i m . 5 5 
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d i t m p a t t e r t e n t u o l e h p e n y i d i k a t a u p e n u n t u t u m u m a t a u h a k i m d e n g a n p e n e t a p a n 

d a l a m h a l s e r t a m e n u r u t c a r a y a n g d i a t u r o l e h u n d a n g - u n d a n g i n i s e b t a n s i 

k e t e n t u a n p a s a l 1 b u t i r 2 1 K U H A P d a p a t d i l i h a t b a h w a p e l a k s a n a a n h a r u s 

m e m e n u h i 3 u n s u r e l e m e n b i l a t i d a k d i p e n u h i m a k a s u a t u t i n d a k a n b u k a n 

p e n a h a n a n a t a u p a l i n g t i d a k b u a k a n p e n a h a n a n y a n g m e n u r u t h u k u m a c a r a 

p i d a n a . K e t i g a u n s u r t e s e b u t 

1 . B e r d a s a r k a n s u r a t p e r i n t a h o l e h p e n y i d i k d a n p e n u n t u t u m u m d a n 

d e n g a n p e n e t a p a n o l e h h a k i m 

2 . M e n u r u t h a l - h a l d a n t a t a c a r a y a n g d i a t u r d a l a m K U H A P 

3 . T e r s a n g k a a t a u t e r d a k w a d i t e m p a t k a n d i s u a t u t e m p a t t e r t e n t u 

P e n a h a n a n s e b a g a i s u a t u u p a y a p a k s a y a n g p e l a k s a n a a n y a d e n g a n 

m e n g g u n a k a n k e k e r a s a n i t u p e r l u d a n d i a t u r o l e h u n d n g - u n d n a g n d a n 

m e n g a n g g a p s e s e o r a n g d i t a h a n s e d a n g y a n g l a i n t i d a k ? P e m b i c a r a a n m e n g e n a i 

h a l i n i b e r k a i t a n d e n g a n d a s a r p e m i k i r a n a t a u r a s i o n a l d a r i t i n d a k a n p e n a h a n a n . 

S e b a g a i m a n a t e l a h d i s i n g g u n g d a l a m b a b t e r d a h u l u , b a n y a k p e m i k i r a n a t a u 

p a n d a n g a n m e n g e n a i h a l i n i , b a n y a k a l a s a n y a n g d i k e m u k a k a n d a n d i r u m u s k a n 

b a i k o l e h p a r a h a h l i m a u p u n o l e h p a r a h p e m b u a t u n d a n g - u n d a n g d i s p i k a s i a t a s 

k e b e r a d a a n l e m b a g a p e n a h a n a n i n i , b e r t o l a k d a r i a m s u m s i a t a u p u n p i l o s o p i s y a n g 

d i a n t u t m i s a l n y a a d a y a n g m e n y a t a k a n a s u m s i d a s a r p e n a h a n a n a d a l h b a h w a 

k e b e b a s a n s e s e o r a n g i t u t i d a k d i s u k a i . 

S e l a m a n y a p e n a h a n i t u a d a l a h i n i s i a t i f a p a r a t p e n e g a k h u k u m , a d a 

k a l a n y a t e r s a n g k a m e m i n t a s e n d i r i u n t u k k e p e n t i n g a n k e a m a n a n d i r i p e r i b a d i . 

L u h u t M . P a n g a r i b u a n , Penahanan pada dasamya merampas kemerdekaan. L o c . C i t , h i m . 1 4 
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A k a n t e t a p i a p a k a h i a d i t a h a n a t a u s e k e d a r d i a m a n k a n t e n t u t e r g a n t u s u r a t p e r i n t a 

y a n g d i k e l u a r k a n . P e n n a d i m e l a k u k a n y a n g s a m a k e t i k a m e n j a d i t e r s a n g k a d a l a m 

k a s u s p e n g h i n a a n a g a m a b e b e r a p a w a k t u y a n g l a l u a n d i h a m z a m e n g e m u k a k a n 

b a h w a d a l a m k o n d i s i d a p a t t e r j a d i p e n a h a n a n d e n g a n d e m i k e p e n t i n a g a n 

t e r s a n g k a s e n d i r i . P a s a l 2 0 K U H A P d a p a t d i l i h a t b a h w a d a s a r p e m i k i r a n a t a u 

a l a s a n p e r l u n y a p e n a h a n a n y a i t u u n t u k k e p e n t i n g a n p e m e r i k s a a n p e r k a r a p i d a n a 

p a d a t i n g k a t p e n d i d i k a n , p e n u n t u t a n m a u p u n p e m e r i k s a a n h a k i m d i s i d a n g 

p e g a d i l a n m a u p u n m e n c e g a h t e r j a d i n y a p e g u l a n g a n s e b a g i m a n a d a l a m p a s a l 2 1 

a y a t 4 : 

1 . T e r s a n g k a a t a u t e d a k w a m e l a r i k a n d i r i 

2 . T e r s a n g k a a t a u t e r d a k w a m e n g h i l a n g k a n b a r a n g b u k t i a t a u 

3 . T e r s a n g a k a a t a u t e r d a k w a m e n g u l a n g i m e l a k u k a n t i n d a k a n p i d a h . 

B e r t o l a k d a r i r u m u s a n p a s a l t e r s e u t d a p a t d i a m b i l k e s i m p u l a n b a h w a d a s a r 

p e m i k i r a n p e r l u n y a k e b e r a d a a n u p a y a p a k s a p e n a h a n a n i n i a d a l a h u n t u k : 

1 . K e p e n t i n g a n d a n p e r a d i l a n p i d a n a 

2 . M e m e l i h a r a k e t e r t i b a n u m u m , m e n c e g a h d i u l a n g i n y a t i n d a k p i d a h 

o l e h t e r s a n g k a a t a u t e r d a k w a 

D a l a m p i s i s i a p a l e b i h l u a s b i l a d i k a i t k a n d e n g a n a d a n y a p e r k e m b a n g a n 

p e m i k i r a n , b a h w a p e g a m a n m a s y a r a k a t m u l a i d i p a n d a n g t e r g a n t u n g d a r i 

p e r p a n d i n g a n n a r a p i d a n a s e c a r a d i n i d a r i p a d a p e n g g u n a a n k e k e r a s a n d a n 

p e n i n g k a t a n k e a m a n a n d a l a m l e m b a g a s e c a r a m a k s i m u m m a k a t i d a k b e r l e b i h a n 

b i l a d i k a t a k a n b a h w a a s u m s i d a s r p e n a h a n a n a d a l a h n e g a r a m e r a s a b e r k e w a j i b a n 
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m e m b i n a w a r g a n y a u n t u k m e n j a d i l e b i h b a i k t i d a k h a n y a s e k e d a r u n t u k 

k e p e n t i n g a n u n t u k p e m e r i k s a a n p e r l i n d u n g a n m a s y a r a k a t s e c a r a r e f r e s i f . 

2 . P r o s e s p e n c r i m a n a a n . p e n d a f t a r a n d a n p e n e m p a t a n T a h a n a n R u t a n . " * ' 

P e n e t a p a n t a h a n a n y a n g b a r u m a s u k k e r u m a h t a h a n a n d i l a k u k a n o l e h 

a n g g o t a r e g u j a g a y a n g s e d a n g b e r t u g a s d i p i n t u u t a m a a t a u p i n t u 

g e r b a n g . K e g i a t a n d i p i n t u u t a m a a t a u p i n t u g c r b a n g d a l a m m e n e r i m a t a h a n a n 

a d a l a h : 

a ) M e m p e r s i l a k a n p e n g a w a l a t a u y a n g m e n g a n t a r t a h a n a n d i s e r t a i 

t a h a n a n y a n g b e r s a n g k u t a n k e r u a n g t u n g g u 1 y a n g k h u s u s 

d i p e r g u n a k a n u n t u k k h u s u s d i p e r g u n a k a n u n t u k m e n g i s i b u k u t a m u 

y a n g k h u s u s d i p e r g u n a k a n u n t u k k e p e r l u a n m e n g a n t a r t a h a n a n b a r u . 

b ) M e n e l i t i k e m b a l i s a h t i d a k n y a s u r a t p e r i n t a h a t a u p e n e t a p a n 

p e n a h a n a n s e r t a j u m l a h t a h a n b a r u 

c ) M e n c o c o k k a n n a m a d a n J u m l a h t a h a n b a r u d e n g a n s u r a t 

p e r i n t a h / p e n e t a p a n p e n a h a n a n y a n g s a h d e n g a n d i s a k s i k a n o l e h 

p e n g a w a l . 

d ) M e n y e r a h k a n s u r a t - s u r a t d a n t a h a n a n b a r u t e r s e b u t k e p a d a k e p a l a r e g a 

j a g a S e t e l a h i t u k e p a l a r e g u j a g a m e n e r i m a s u r a t - s u r a t d a n t a h a n a n 

baru 

d i r u a n g t u n g g u I I , k e m u d i a n m e l a k u k a n k e g i a t a n : 

a ) M e n e l i t i k c m b a l i s a h t i d a k n y a s u r a t p e r i n t a h / p e n e t a p a n p e n a h a n a n 

s e r t a j u m l a h t a h a n a n b a r u 

41 
H t t p : / / w w w . g o o g l e . c o m / s e a r c h ? Q ^ t a t a + c a r a + p e n a h a n a n + m e n u r u t + k u h a p & i e ^ u t f - & c e = u t f - 8 . 

D i a k s e s t a n g g a l 8 m e i 2 0 1 5 
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b ) M e n c o c o k k a n n a m a d a n j u m l a h t a h a n a n b a r u d i s a k s i k a n o l e h 

p e n g a w a l 

c ) M e l a k u k a n p e n g g e l a d a a n t e r h a d a p b a r a n g a t a u u a n g y a n g d i b a w a h d a n 

b a d a n t a h a n a n , d i s a k s i k a n o l e h p e n g a w a l . P e n g e l e d a n p e n a h a n a n 

w a n i t a d i l a k u k a n o l e h p e g a w a i w a n i t a 

d ) M e m b u a t b e r i t a a c a r a p e n g g e l e d a h a n d a n m e n d a t a n g i n y a b e r s a m a 

p e g a w a i d a n t a h a n a n y a n g b e r s a n g k u t a n 

e ) M e n g a n t a r p e n g a w a l d a n t a h a n b a r u k e u n i t p e n d a f t a r a n . 

K e g i a t a n k e p a l a u n i t p e n d a f t a r a n s e t e l a h m e n e r i m a s u r a t - s u r a t d a n 

t a h a n 

b a r u s e r t a i s i b u k u c a t a t a n b a r a n g / u a n g y a n g d i b a w a h d a r i h a s i l d a r i 

p e g g e l e d a h a n b a d a n y a n g t e r d a p a t p a d a b e r i t a a c a r a p e n g g e l e d a h a n . 

a ) M e n e l i t i d a n m e n c o c o k a n s u r a t p e r i n t a h / p e n e t a p a n p e n a h a n d a n i s i 

c a t a t a n b a r a n / u a n g y a n g d i b a w a h d a r i h a s i p e n g g e l e d a h a n b a d a n y a n g 

t e r d a p a t d a l a m b e r i t a a c a r a p e n g g e l e d a h a n 

b ) M e n e l i t i k e m b a l i a d a t i d a k n y a s u r a t p e r i n t a h / p e n e t a p a n p e n a h a n a n 

( d a r i p e n y i d i k , p e n u n t u t u m u m a t a u h a k i m ) 

1 . N o m o r d a n t a n g g a l p e n a h a n 

2 . N a m a d a n t a n d a t a n g a n y a n g m e n a h a n 

3 . C a p i n s t a n s i y a n g m e n a h a n 

S e t e l a h m e n e l i t i s e b a g a i m a n a d i m a k s u d p a d a s u r a t 

p e r i n t a h / p e n e t a p a n p e n a h a n d a n t e l a h d i y a k i n i k e b e n a r a n n y a , 

m e m e r i n t a h a g a r t a h a n b e r i k u t b a r a n - b a r a n g y a n g d i b a w a d a n 
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d i p e r o l w h d a r i h a s i l p e n g e l e d a a n , u n t u k d i h a d a p k a n g u n a 

k e p e r l u a n p e n c o c o k a n l e b i h l a n j u t . 

a. D a r i s u r a t p e r i n t a h / p e n e t a p a n 

1 ) N a m a a l i a s b i n 

2 ) U m u r d a n t a n g g a l l a h i r 

3 ) T e m p a t k e l a h i r a n 

4 ) J e n i s k e l a m i n 

5 ) K e w a r g a n e g a r a a n 

6 ) T e m p a t t a n g g a l l a h i r t e r a h i r ( a l a m a t o r a n g t u a w a l i ) 

7 ) A g a m a 

8 ) P e k e r j a a n t e r a h i r ( j i k a i a b e k e r j a ) 

9 ) T i n d a k p i d a n a y a n g d i t u j u k a n / p a s a l 

1 0 ) L a m a d i t a h a n 

1 l ) N a m a p e n a h a n a n ( p e n y i d i k , p e n u n t u t u m u m a t a u h a k i m 

y a n g m e n h a n ) 

1 2 ) T a n g g a l d i t e r i m a a t a u d i d a f t a r k a n d i R U T A N 

1 3 ) P e n a h a n a n s e b e l u m n y a 

1 4 ) M a s i h a d a p e r k a r a l a i n a t a u t i d a k 

b . D a r i i s i c a t a t a n b a r a n g / a t a u u a n g y a n g d i b a w a d a n y a n g 

d i p e r o l e h d a r i h a s i l p e n g g e l e d a h a n b a d a n y a n g t e r d a p a t d a l a m 

B e r i t a A c a r a P e n g g e l e d a h a n . 

1 . N a m a d a n j u m l a h b a r a n g 

2 . U a n g l o g a m , u a n g k e r t a s , m a t a u a n g d e n g a n j u m l a h n y a 
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3 . S u r a t - s u r a t a t a u b a r a n g - b a r a n g b e r h a r g a 

S e t e i a h i t u m e n y e r a h k a n t a h a n a n b a r u k e p a d a r e g u j a g a u n t u k 

m e m e r i k s a k a n k e s e h a t a n n y a k e b a l a i p e n g o b a t a n a t a u r u m a h s a k i t R U T A N . H a s i l 

p e m e r i k s a a n k e s e h a t a n d i t u a n g k a n d a l a m b e r i t a a c a r a p e m e r i k s a a n k e s e h a t a n : 

1 . S e m u a h a s i l p e n e i i t i a n d a n p e n c o c o k a n d i t u a n g k a n d a l a m b e r i t a a c a r a 

p e n e r i m a a n t a h a n a n d a n s e t e l a h d i t a n d a t a n g a n i o l e h k e p a l a u n i t 

p e r t a m a d i s e r a h k a n k e p a d a p e n g a w a l d a n d i b e r i t a h u k a n b a h w a 

p e n g a w a l d a p a t m e n i n g g a l k a n R U T A N . 

2 . M e m e r i n t a h k a n k e p a d a a n g g o t a s t a p p e n d a f t a r a n u n t u k : 

a. M e n c a t a t d a t a s u r a t a t a u p e n e t a p a n p e n a h a n p a d a d a f t a r ( b u k u 

p e n d a f t a r a n ) s e s u a i d e n g a n g o l o n g a n t a h a n a n y a n g 

b e r s a n g k u t a n . 

b . M e n c a t a t b a r a n g - b a r a n g p a d a d a f t a r a t a u b u k u p e n c a t a t a n 

b a m a g t i t i p a n d a n m e n y i m p a n d i t e m p a t y a n g s e s u a i d e n g a n 

j e n i s b a r a n g . 

c. M e m b u a t c ap s i d i k j a r i . 

d . M e n g a m b i l f o t o h i t a m p u t i h t a h a n a n , d a r i b a g i a n m u k a , 

s a m p i n g k i r i d a n k a n a n d a n m e n e m p c l k a n n y a p a d a d a f t a r a t a u 

b u k u p e n d a f t a r a n . 

e. M e m u s n a h k a n b a r a n g - b a r a n g t e r l a r a n g a t a u b e r b a h a y a a t a u 

m e n y e r a h k a n k e p a d a p i h a k y a n g b e r w e w e n a n g d a n d i b u a t k a n 

b e r i t a a c a r a n y a . 
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f B a r a n g - b a r a n g t e r l a r a n g y a n g b e r u p a p a k a i a n , p e r h i a s a n , 

s e n j a t a t a j a m d i s i m p a n d i R U T A N a t a u d i s e r a h k a n k e p a d a 

k e l u a r g a n y a . 

g . M e m b u a t c a t a t a n : 

1 . T a n g g a l h a b i s m a s a t a h a n a n 

2 . T a n g g a l p e r i n g a t a n a k a n h a b i s n y a s u r a t p e r i n t a h a t a u 

p e n e t a p a n p e n a h a n a n . 

h . M e n c a t a t a t a u m e m b e r i t a h u k a n u n t u k m e n c a t a t j u m l a h t a h a n a n 

b a r u p a d a p a p a n d i u n i t p e n d a f t a r a n , r u a n g d i k a n t o r k e p a l a 

R U T A N . 

i . M e m b e r i t a h u k a n k e p a d a u n i t p e r a w a t a n u n t u k m e n y i a p k a n : 

1 . P e m b e r i a n a t a u p e n j a t h a n a w a l b a r a n g - b a r a n g 

p e r l e n g k a p a n . 

2 . M e n y e d i a k a n j a t a h m a k a n a n p a d a h a r i i t u d a n d i h a r i - h a r i 

s e l a n j u t n y a . 

j . M e m b e r i t a h u k a n k e p a d a b l o k p e n g e n a l a n l i n g k u n g a n u n t u k 

m e m p e r s i a p k a n t e m p a t . 

3 . U n t u k k e p e r l u a n p e n c a t a t a n p e n a h a n a n , p a d a u n i t p e n d a f t a r a n 

t a h a n a n h a r u s d i s e d i a k a n d a f t a r - d a f t a r c a t a t a n a n t a r a l a i n : 

a . D a f t a r n a m a m e n u r u t a b j a d i a l a h d a f t a r y a n g b e r i s i n a m a -

n a m a t a h a n a n y a n g d i s u s u n b e r d a s a r k a n a b j a d . 

b . D a f t a r h a r i a n y a n g b e r i s i c a t a t a n t e n t a n g i s i R U T A N d a n 

p e n g u b a h a n n y a s e t i a p h a r i . 
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c. D a f t a r A l , u n t u k m e n c a t a t t a h a n a n t i n g k a t p e n y i d i k a n ( p a s a l 

2 4 K U H A P ) . 

d . D a f t a r A l l , u n t u k m e n c a t a t t a h a n a n t i n g k a t p e n u n t u t a n 

( p a s a l 2 5 K U H A P ) . 

e. D a t t a r A I I I , u n t u k m e n c a t a t t a h a n a n t i n g k a t p e m e r i k s a a n 

p e n g a d i l a n n e g e r i ( p a s a l 2 6 K U H A P ) . 

f . D a f t a r A I V , u n t u k m e n c a t a t t a h a n a n t i n g k a t p e m e r i k s a a n 

p e n g a d i l a n t i n g g i ( p a s a l 2 8 K U H A P ) . 

g . D a f t a r A V , u n t u k m e n c a t a t t a h a n a n t i n g k a t p e m e r i k s a a n 

m a h k a m a h a g u n g ( p a s a l 2 8 K U H A P ) 

h . D a f t a r D , u n t u k m e n c a a t a t b a r a n g / u a n g t i t i p a n t a h a n a n . 

i . D a f t a r E , u n t u k m e n c a t a t k u n j u n g a n t e r h a d a p t a h a n a n . 

j . D a f t a r F , u n t u k m e n c a t a t p e l a n g g a r a n y a n g d i l a k u k a n o l e h 

t a h a n a n . 

k . D a f t a r G , u n t u k m e n c a t a t t a h a n a n y a n g s a k i t . 

1. D a f t a r H , u n t u k m e n c a t a t t a h a n a n y a n g d i a s i n g k a n . 

m . D a f t a r e k s p i r a s i t a h a n a n , u n t u k m e n c a t a t t a n g g a l h a b i s n y a 

p e n a h a n a n . 

n . D a f t a r p e r i n g a t a n a k a n h a b i s n y a m a s a p e n a h a n a n u n t u k 

m e n i n g k a t k a n i n s t a n s i y n g m e n a h a n s e l a m b a t - l a m b a t n y a 1 0 

h a r i s e b e l u m h a b i s n y a s u r a t p e r i n t a h / p e n e t a p a n p e n a h a n a n 

s e s u a i p a s a l 1 9 a y a t 7 , P P 2 7 t a h u n 1 9 8 3 . 

T a h a n a n d i p i s a h k a n b e r d a s a r k a n p a d a : 
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a. B e r d a s a r k a n j e n i s p e r k a r a 

1 . T a h a n a n d e n g a n t i n d a k p i d a n a u m u m 

2 . T a h a n a n d e n g a n p e r k a r a t i n d a k t a h a n a n k h u s u s 

b . B e r d a s a r k a n k e w a r g a n e g a r a a n 

1 . T a h a n w a r g a n e g a r a i n d o n e s i a 

2 . T a h a n a n w a r g a n e g a r a a s i n g 

3 . T a h a n t a n p a k e w a r g a n e g a r a a n 

T a h a n a n y a n g s a k i t p e n e m p a t a n n y a d i a t u r s e b a g a i b e r i k u t : 

1 . T a h a n a n y a n g s a k i t m e n u l a r a t a u b e r b a h a y a d a n d a l a m k e a d a a n 

k h u s u s w a j i b d i t e m p a t k a n s e c a r a t e r p i s a h 

2 . T a h a n a n y a n g s a k i t j i w a h a r u s d i k o n s u l t a s i k a n d e n g a n d o k t e r j i w a 

d a n d i l a p o r k a n p a d a p e j a b a t y a n g b e r t a n g u n g j a w a b s e c a r a y o r i d i s 

3 . T a h a n a n y a n g s a k i t d a p a t d i r a w a t d i m i n a h s a k i t a t a u b a l a i 

n p e n g o b a t t a n r u t a n 

4 . T a h a n y a n g s a k i t k e r a s d a p a t d i r a w a t d i r u m a h s a k i t d i l u a r d a r i 

r u t a n 

S e t e l a h m e l a k u k a n p e m b a h a s a n b e r d a s a r k a n h a s i l p e n e i i t i a n t e r s e b u t 

d i a t a s , m a k a p e n u l i s m e n y i m p u l k a n s e b a g a i b e r i k u t , y a i t u d a l a m m e k a n i s m e 

p e n a h a n d a n p e r p a n j a n g a n p e n a h a n a n d i l a k i k a n d e n g a n b e r p e d o m a n p a d a 

k e t e n t u a n K U H A P d e n g a n m c n g e d e p a n k a n h a k - h a k t e r s a n g k a q h a t a u t e r d a k w a 

s e s u i a u n d a n g - u n d a n g d a s a r 1 9 4 5 d a n h a k a z a s i m a n u s i a s e r t a m e n e m p a t k a n 

k e d u d u k a n t e r s a n g k a h a t a u t e r d a k w a s e b a g a i m a n u s i a s e b a g a i s u b j e k h u k u m ( a z a s 

a c c u s a t u r ) . M e n g e n a i b a t a s d a n j a n g k a w a k t u p e n a h a n s u d a h d i a t u r s e c a r a t e g a s 
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d a n p e r p a n j a n g a n p e n a n g a n a n d i l a k u k a n s e m a t a - m a t a d e m i u n t u k k e p e n t i n g a n 

p e m e r i k s a a n a t a u u n t u k m e n c e g a h s u p a y a h s i t e r t u d u h t i d a k m e l a r i k a n d i r i , d a l a m 

h a l y a n g d e m i k i a n j a k s a d a p a t m e m e r i n t a h k a n p e n a n g k a p a n s i t e r t u d u h a t a u k a l a u 

i a s u d a h d i t a h a n u n t u k s e m e n t a r a j a k s a m e m e r i n t a h k a n s u p a y a i a t e t a p d i t a h a n 

d a n p e n a n g a n h a n y a d i l a k u k a n u n t u k k e p e n t i n g a n p e n u n t u t a n y a n g b e r t a n g u n g 

j a w a b . P e r p a n j a n g a n p e n a h a n d i l a k u k a n u n t u k k e p e n t i n g a n p e m e r r i k s a a n a t a u 

u n t u k m e n c e g a h s u a p a y a h s i t e r t u d u h t i d a k m e l a r i k a n d i r i , d a l a m h a l y a n g 

d e m i k i a n j a k s a d a p a t m e m e r i n t a h k a n p e n a n g k a p a n s i t e r t u d u h a t a u k a l a u i a s u d a h 

d i t a h a n u n t u k s e m e n t a r a m e m e r i n t a h k a n s u p a y a i a t e t a p d i t a h a n 

B. Koordinasi penegak hukum dalam penanganaan masalah penanganan 

A d a p u n y a n g d i m a k s u d d e n g a n k o o r d i n a s i p e n e g a k h u k u m d a l a m t u l i s a n 

i n i a d a l a h : a l a t m e n u n j u k a n s e a l h u b u n g a n d a n k e i j a s a m a y a n g m e n y a n g k u t 

i n s t a n s i - i n s t a n s i p o l i d s i , j a k s a d a n h a k i m . S e b a g a i m a n a y a n g d i t e n t u k a n d a l a m 

p a s a l 13 u n d a n g - u n d a n g N o . 2 t a h u n 2 0 0 2 t e n t a n g k e t e n t u a n p o k o k k e p o l i s i a n 

a n t a r a l a i n m e n e g a t a k a n , b a h w a " u n t u k k e p e n t i n g a n p e n y e l i d i k a n , m a k a 

k e p o l i s i a n n e g a r a b e r w e n a n g m e l a k u k a n p e n a n g k a p a n d a n p e n a h a n s e s e o r a n g 

m e n u r u t u n d a n g - u n d a n g H u k u m s e c a r a p i d a n a d e n g a n s e n a n t i s a m e n g i n d a h k a n 

n o r m a - n o r m a k e a g a m a a n , p e r i k e m a n u s i a n , k e s o p a n a n d a n k e s u l i t a n " . 

S e b e l u m b e r l a k u n y a K U H A P t a h u n l 9 8 1 y a i t u s e m a s a b e r l a k u n y a H I R 

d a l a m p e r a k t i k s e h a r i - h a r i a d a b e r b a g a i m a c a m p e n a h a n s e m e n t a r a a n t a r a lain."*^ 

J o k o S o e w o k o , Smkronisasi Penegak Hukum dan Mekanisme Kontrol Penahanan Sementara, 
Loc. Cit, h i m . 6 
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a d a n y a b e r b a g a i m a c a m p e n a h a n a n s e m e n t a r a t e r s e b u t p a d a u m u m n y a d i s e b a b k a n 

karena:"*^ 

P e r p a n j a n g a n p e n a h a n a n d i m i n t a k p a d a p e n u n t u t u m u m , m a k a p a d a 

w a k t u i t u p e n u n t u t u m u m a t a u j a k s a d a p a t m e n i l a i a p a b i l a p e n a h a n a n t e r s a n g k a 

p e n u n t u t u m u m a t a u j a k s a d a p a t d i n i l a i k e m b a l i a p a b i l a p e n a h a n a n t e r s e b u t d a p a t 

d i t e r u s k a n a t a u t i d a k y a i t u b e r a r t i j a k s a m e m i l i k i f i n g s i k o n t r o l t e n t a n g t e r j a d i n y a 

p e n a h a n a n y a n g d i m i l i k i f u n g s i k o n t r o l t e n t a n g t e r j a d i n y a p e n a h a n a n y a n g 

d i m i l i k i o l e h p e n y i d i k h a l i n i s e p e r t i a p a y a n g d i s e b u t k a n d a l a m p e t u n j u k 

p e l a k s a n a a n t e k n i s a d m i n i s t r a s i d a l a m h u b u n g a n b e r l a k u n y a K U H A P y a i t u 

a d a n y a h u b u n g a n d a n k e r j a s a m a d a l a m p r o s e s p e n a h a n a n a n t a r a p o l i s i d a n j a k s a 

m e m p u n y a i h u b u n g a n d a n k e r j a s a m a y a n g e r a t d e m i k i a n p u l a m e n g e n a i 

p e n a h a n a n t e r s e b u t d a l a m t i n g k a t p e n y i d i k a n a k a n h a b i s m a s a b e r l a k u k n y a s e j a k 

d i s e r a h k a n n y a t a n g g u j a w a b p e n a h a n a n k e p a d a p e n u n t u t u m u m . k e j a k s a a n y a i t u 

u n d a n g - u n d a n g n o 5 t a h u n 1 9 9 1 t e l a h t e l a h m e n g a r i s k a n b a h w a k e r j a k s a a n 

m e m p u n y a i t u g a s m e n g a d a k a n p e n y i d i k a n l a n j u t a n t e r h a d a p k e j a h a t a n 

m e m p u n y a i t u g a s d a n p e l a n g g a r a n s e r a t m e n g a w a s i d a n m e n g k o o r d i n a s i a l a t - a l a t 

p e n y i d i k m e n u r u t k e t e n t u a n - k e t e n t u a n d a l a m u n d a n g - u n d a n g h u k u m a c a r a p i d a n a 

d a n I a i n - l a i n p e r a t u r a n n e g a r a d a l a m k a l i m a t t e r s e b u t y a n g d i m a k s u d d e n g a n 

u n d a n g - u n d a n g h u k u m a c a r a p i d a n a s a b a g a i p e n y i d i k h u k u m . a k a n t e t a t p i s e t e l a h 

b e r l a k u k n y a K U H A P , j a k s a a d a l a h p e j a b a t y a n g d i b e r i w e w e n a n g o l e h u n d a n g -

u n d a n g i n i u n t u k b e r t i n d a k s e b a g a i p e n u n t u t u m u m s e r t a m e l a k u k a n p u t u s a n 

p e n g a d i l a n y a n g t e l a h m e m p e r o l e h k e k u a t a n h u k u m t e t a p i j e l a s k a n d i s i n i b a h w a 

L u h u t M . P a n g a r i b u a n , Penahanan pada dasamya merampas kemerdekaan, Loc. Cit h i m . 6 4 
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j a k s a t i d a k l a g i s e b a g a i p e n y i d i k , a k a n t e t a o i s e b a g a i p e n u n t u t u m u m d a n 

b e r w e w e n a n g m e l a k u k a n p u t u s a n p e n g a d i l a n y a n g t e l a h m e m p e r o l e h k e k u a t a n 

h u k u m t e t a p . 

S e p e r t i a p a y a n g d i s e b u t k a n d a l a m b a b t c r d a h u l u b a h w a s e b e l u m 

b e r l a k u n y a K U H A P d a l a m p a s a l 2 a y a t ( 2 ) u n d a n g - u n d a n g k e t e n t u a n - k e t e n t u a n 

S e b e l u m d i l a k u k a n n y a K U H A P t a h u n 1 9 7 9 b e r l a k u n y a m a s a l a h y a n g a d a 

s e k a r a n g i n i . T e n t a n g p e n e g a s a n w e w e n a n g y a n g b e r l a k u d a l a m h a l a p a s a j a y a n g 

a k a n d i l a k u k a n n y a m e m b e n t u k s u a t u p e m b e n t u k a n p e m e r i n t a h a n y a n g b e r l a k u 

d a l a m p e m b u n a a n k e b e r h a s i l a n b a n y a k n y a p e n d u d u k y a n g m e l a k u k a n o l e h a p a r a t 

w e w e n a n g y a n g b e r l a k u p e n a h a n a n h a r u s d i l a k u k a n s e g e r a h m u n g k i n u n t u k 

m e n c e g a h t e r s a n g k a a t a u t e r d a k w a d a l a m k e s e m p a t a n m e m b u a t c e r i t a y a n g t i d a k 

b e n a r u n t u k m e n c e g a h t e r j a d i n y a c a m p u r t a n g a n o r a n g l a i n y a n g d a p a t 

m c m p e g a r u i s i s t e m n i l a i y a n g m e m b u a t p r a n g g a r a n t e r s a n g k a a t a u t e r d a k w a 

d i a n g g a p p e n j a h a t d a n p e n a h a n a n s e g e r a d u l a k u k a n s e s u d a h p e n a n g k a p a n y a n g 

s a h d a l a m c r i m c o n t r o l m o d e l a d a l a h u n t u k k e p e r l u a n r a k y a k i n d o n e s i a d a n 

k e w e w e n a n g a n n y a y a n g p e r a k t i s a g a k r a k y a t d a l a m m e n e g a k a n h u k u m y a n g 

b e r w a j i b t e r h a d a p b a n g s a d a n n e g a r a i n d o n e s i a y a n g b e r l a k u d a l a m m e l a k u k a n 

s e g a l a h a l y a n g b e l u m d i l a k u k a n d a l a m p e g a b d i a n s e l a m a i n i d i s i n i I h k a m i 

s e b a g a i r a k y a t y a n g s a h m e m b a n g g u n y a k e a d i l a n y a n g t e r m a s u k d i d a l a m 

K U H A P d i s a n a l a h s e g a l a h s e s u a t u b i s a d i l a k u k a n d a n d i j a l a n k a n d a l a m n e g a r a 

p e r s a t u a n d a n s e t a n a h a i r d i s a n a l a h m e r a k a m e b e r i k a n keputusa"*^ 

T i a p - t i a p p e n a h a n a n d a n p e r p a n j a n g a n p e n a h a n a n t e r s a n g k a a t a u t e r d a k w a 

b a i k y a n g d i l a k u k a n p e n y i d i k , p e n e u n t u t u m u m m a u p u n y a n g d i l a k u k a n o l e h 
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h a k i m t i d a k m u t l a t s e l a m a n y a h a r u s d e m i k i a n , k a r e n a t i d a k m e n u n t u t 

k e m u n g k i n a n t e r s a n g k a a t a u t e r d a k w a s e l a m a b e r a k h i r w a k t u p e n a h a n a n d a p a t 

d i k e l u a r k a n j i k a k e p e n t i n g a n p e m e r i k s a a n t e r s e b u t s u d a h t e r p c n u h i d e n g a n 

d e m i k i a n s e s e o r a n g d a p t d i t a h a n m u l a i d a r i t a h a p p e n y i d i k a n s a m p a i p e m e r i k s a a n 

b a i k t e r t i n g g i m a u p u n m a h k a m a h a g u n g p a l i n g b a n y a k e m p a t r a t u s h a r i s e t e l a h 

j a n g k a w a k t u t e r s e b u t t e r d a k w a h a r u s d i k e l u a r k a n d a r i t a h a n a n d e m i h u k u m 

p e n g e c u a l i a n t e r h a d a p p e r p a n j a n g a n p e n a h a n a n s e p e r t i y a n g t e l a h d i u r a i k a n d i a t a s 

d a l a m p a s a l 2 9 K U H A P y a n g m e n y a t a k a n b a h w a ; 

1 . T e r s a n g k a a t a u t e r d a k w a m e n d e r i t a g a n g g u a n f i s i k a t a u m e n t a l y a n g b e r a t 

2 . P e r k a r a y a n g s e d a n g d i p e r i k s a d i a n c a m d e n g a n h u k u m a n p e n j a r a s e m b i l a n 

t h u n / l e b i h 

D e n g a n d e m i k i a n d e n g a n m e m i l i h u r a i a n d i a t a s d a p a t d i k a t a k a n b a h w a , 

s e t e l a h b e r l a k u n y a K U H A P m e n g n a i m a s a l a h p e n a h a n a n t e r s a n g k a 

k o o r d i n a s i s e c a r a v e r b a l d a n s e k a l i g u s h o r i z o n t a l , d a l a m h a l i n i a n t a r a 

s e s a m a i n s t a n s i y a n i t u a n t a r a p o l i s i , j a k s a d a n h a k i n t e r d a p a t k e i j a e r a t 

y a i t u a d a n y a p e n g a w a s a n a n t a r a i n s t a n s i t e r s e b u t d e m i k i a n p u l a s e c a r a 

u n s u r p e n e g a k h u k u m l a i n n y a m i s a l n y a p e n a s e h a t h u k u m m e l a l u i 

l e m b a g a - l e m b a g a p r a d i l a n d i s i n i d a p a t d i k a i t k a n b a h w a K U H A P l e b i h 

m e n g u t a m a k a n p e r l i n d u n g a n t e r h a d a p h a k a s a s i m a n u s i a s e h i n g g a 

m a s y a r a k a t d a p a t m e h a y a t i h a k d a n k e w a j i b a n d e n g a n d e m i k i a n 

d i h a r a p k a n t i d a k a k a n t e r j a d i p e n a h a n a n y a n g b e r l a r u t - l a r u t . 

B e r d a s a r k a n u r a i a n d i a t a s d a l a m p e m b a h a s a n d i a t a s m a k a p e n u l i s 

m e n y i m p u l k a n s e b a g a i b e r i k u t , y a i t u b a h w a s e t e l a h b e r l a k u n y a K U H A P , 
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b a i k a n t a r a p o l i s i j a k s a m a u p u n h a k i m t e r s a n g k a h u b u n g a n d a n k e r j a s a m a 

t i m b a l b a l i k ( k o o r d i n a s i ) y a n g b a i k d a l a m m e l a k u k a n p e n a h a n a n d e n g a n 

d e m i k i a n d a l a m h a l p e n a h a n a n t e r d a p a t t e r d a k w a / t e r s a n g k a t e r s e b u t b a i k 

p o l i s i , j a k s a d a n h a k i m b e r t a n g g u j a w a b d a l a m t i n g g k a t m a s i n g - m a s i n g 

d a n a p a b i l a t e r j a d i k e s a l a h a n d a l a m p r o s e s m e l a k u k a n p e n a h a n a n s e h i n g g a 

b e r a k i b a t t i d a k s a h s e b a g a i m a n a y a n g d i s y a r a t k a n u n d a n g - u n d a n g m a k a 

b e r d a s a r k a n K U H A P t e r s a n g k a a t a u p u n t e r d a k w a d a p a t m e n g a n j u r k a n 

p r a d i l a n , g a n t i r u g i d a n r e h a b i l i t a s i . 



BAB I V 

PENUTUP 

A. Kesimpulan 

B e r d a s a r k a n d a r i h a s i l p e n e i i t i a n d a n p e m b a h a s a n d a l a m s k r i p s i i n i m a k a 

p e n u l i s m e n a r i k k e s i m p u l a n s e b a g a i b e r i k u t : 

1 . D a l a m m e k a n i s m e p e n a h a n a n d a n p e r p a n j a n a g a n p e n a h a n a n d i l a k u k a n 

d e n g a n b e r p e d o m a n p a d a k e t e n t u a n K U H A P d e n g a n m c n g e d e p a n k a n h a k - h a k 

t e r s a n g k a a t a u t e r d a k w a s e s u a i u n d a n g - u n d a n g d a s a r 1 9 4 5 d a n h a k a z a z i 

m a n u s i a s e r t a m e n e m p a t k a n k e d u d u k a n t e r s a n g k a a t a u t e r d a k w a s e b a g a i 

m a n u s i a s e b a g i a n s u b j e k h u k u m ( a z a s a c c u s a t o r ) . M e n g e n a i b a t a s j a n g k a 

w a k t u p e n a h a n a n s u d a h d i a t u r s e c a r a t e g a s d a n p e r p a n j a n a g a n p e n a h a n a n 

d i l a k u k a n s e m a t a - m a t a d e m i u n t u k k e p e n t i n g a n p e m e r i k s a a n a t a u m e n c e g a h 

s u p a y a s i t e r t u d u h t i d a k m e l a r i k a n d i r i d a l a m h a l y a n g d i m i l i k i j a k s a d a p a t 

m e m e r i n t a h k a n p e n a n g k a p a n s i h t e r t u d u h u n t u k k e p e n t i n g a n p e n u n t u t 

p e m e r i k s a a n y a n g b e r t a n g g u j a w a b p e r p a n j a n g a n p e n a h a n a n d i l a k u k a n j a k s a 

u n t u k s e m e n t a r a p e m e r i n t a s u p a y a i a t e t e p d i t a h a n 

2 . S e t e l a h b e r l a k u K U H A P b a i k a n t a r a p o l i s i , j a k s a m a u p u n h a k i m t e r d a p a t 

h u b u n g a n d a n k e r j a s a m a t i m b u l b a l a i k ( k o o r d i n a s i ) y a n g b a i k d a l a m 

m e l a k u k a n p e n a h a n a n d a n p e r p a n j a n g a n p e n a h a n a n a t u p u n p e n a n g g u h a n 

p e n a h a n a n d e n g a n d e m i k i a n d a l a m h a l p e n a h a n a n t e r d a k w a / t e r s a n g k a 

t e r s e b u t b a i k p o l i s i j a k s a d a n h a k i m b e r t a n g g u j a w a b d a l a m t i n g k a t m a s i n g -

m a s i n g d a n a p a b i l a t e r j a d i k e s a l a h a n d a l a m p r o s e d u r d a l a m m e l a k u k a n 

p e n a h a n a n s e h i n g g a n b e r a k i b a t t i d a k s a h s e b a g a i m a n a y a n g d i m a s y a r a k a t 

49 
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u n d a n g - u n d a n g m a k a b e r d a s a r k a n K U H A P t e r s a n g k a a t a u p u n t e r d a k w a d a p a t 

m e n g a j u k a n p r a d i l a n g a n t i d a n r e h a b i l i t a s i 

B. Saran 

A g a r k e d e p a n d i t i n g k a t k a n d a n d i b i n a k e r j a s a m a a n t a r a a p a r a t p e n e g a k 

h u k u m y a n g s e l a m a i n i t i d a k b e r j a l a n d e n g a n b a i k a n t a r a h a k i m j a k s a d a n p o l i s i 

d a n s a r a n a p e r a s a r a n a y a n g s e l a m a i n i s u d a h b a i k b e r u p a a l a t y a n g d i p e r l u k a n 

d a l a m r a n g k a p e n y i d i k a n m a u p u n [ e m e r i k s a a n s i d a n g p e n g a d i l a n p e r l u 

d i t i n g k a t k a n l a g i d i p e r b a i k i g u n a m e n g h a d a p i p e r k e m b a n g a n y a n g a d a . 
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